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OEOANIZATION  OF  SUPREME  COURT. 


[Const!  tatlon,  artiel«  0,  Mction  2.] 
I  2.  The  Supreme  Court  shall  consist  of  a  chief  ju0- 
tioe  and  six  associate  justices.  The  court  may  sit  in 
departments  and  in  Bank,  and  shall  always  be  open  for 
the  transaction  of  business.  There  shall  be  two  depart- 
ments, denominated,  respectively,  Department  One  and 
Department  Two.  The  chief  justice  shall  assign  three 
of  the  associate  justices  to  each  department,  and  such 
assignment  may  be  changed  by  him  from  time  to  time. 
The  associate  justices  shall  be  competent  to  sit  in  either 
department,  and  may  interchange  with  each  other  by 
agreement  among  themselves,  or  as  ordered  by  the  chief 
justice.  Each  of  the  departments  shall  have  the  power 
to  hear  and  determine  causes  and  all  questions  arising 
therein,  subject  to  the  provisions  hereinafter  contained 
in  relation  to  the  court  in  Bank.  The  presence  of  three 
justices  shall  be  necessary  to  transact  any  business  in 
either  of  the  departments,  except  such  as  may  be  done 
at  chambers,  and  the  concurrence  of  three  justices  shall 
be  necessary  to  pronounce  a  judgment.  The  chief  jus- 
tice shall  apportion  the  business  to  the  departments, 
and  may,  in  his  discretion,  order  any  cause  pending 
before  the  court  to  be  heard  and  decided  by  the  court 
in  Bank.  The  order  may  be  made  before  or  after 
judgment  pronounced  by  a  department;  but  where  a  cause 
has  been  allotted  to  one  of  the  departments,  and  a  judg- 
ment pronounced  thereon,  the  order  must  be  made 
within  thirty  days  after  such  judgment,  and  concurred 
in  by  two  associate  justices,  and  if  so  made  it  shall  have 
file  effect  to  vacate  and   set   aside  the  judgment.     Any 
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vi  Oboanization  of  Suprbmb  Court. 

four  justices  may,  either  before  or  after  judgment  by  a 
department,  order  a  case  to  be  heard  in  Bank.  If  the 
order  be  not  made  within  the  time  above  limited,  the 
judgment  shall  be  final.  No  judgment  by  a  department 
shall  become  final  until  the  expiration  of  the  period  of 
thirty  days  aforesaid,  unless  approved  by  the  chief  jus- 
tice, in  writing,  with  the  concurrence  of  two  associate 
justices.  The  chief  justice  may  convene  the  court  in 
Bank  at  any  time,  and  shall  be  the  presiding  justice  of 
the  court  when  so  convened.  The  concurrence  of  four 
justices  present  at  the  argument  shall  be  necessary  to 
pronounce  a  judgment  in  Bank;  but  if  four  justices,  so 
present,  do  not  concur  in  a  judgment,  then  all  the  jus- 
tices qualified  to  sit  in  the  cause  shall  hear  the  argument; 
but  to  render  a  judgment,  a  concurrence  of  four  judges 
shall  be  necessary.  In  the  determination  of  causes,  all 
decisions  of  the  court  in  Bank  or  in  departments  shall 
be  given  in  writing,  and  the  grounds  of  the  decision 
shall  be  stated.  The  chief  justice  may  sit  in  either  de-. 
partment,  and  shall  preside  when  so  sitting,  but  the  jus- 
tices assigned  to  each  department  shall  select  one  of  their 
number  as  presiding  justice.  In  case  of  the  absence  of 
the  chief  justice  from  the  place  at  which  the  court  is 
held,  or  his  inability  to  act,  the  associate  justices  shall  se- 
lect one  of  their  own  number  to  perform  the  duties  and  ex- 
ercise the  powers  of  the  chief  justice  during  such  absence  or 
inability  to  act 
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SUPREME  COURT  COMMISSIONERS. 


[Statutes  1888,  page  18.1 

Section  1.  The  Supreme  C!ourt  of  the  State  of  Cali- 
fornia shall  immediately  upon  the  expiration  of  the 
term  of  office  of  the  present  Supreme  Court  Commis- 
sioners appoint  five  persons  of  legal  learning  and  per- 
sonal worth  as  Commissioners  of  said  Court.  It  shall 
be  the  duty  of  said  Commissioners  under  such  rules 
and  regulations  as  said  Court  may  adopt,  to  assist  in  the 
performance  of  its  duties  and  in  the  disposition  of  the 
numerous  causes  now  pending  in  said  Court  undeter- 
mined. The  said  Commissioners  shall  hold  office  for 
the  term  of  four  years  from  and  after  their  appointment, 
during  which  time  they  shall  not  engage  in  the  practice 
of  the  law.  *  They  shall  each  receive  a  salary  equal  to 
the  salary  of  a  Judge  of  said  Court,  payable  at  the  same 
time  and  in  the  same  manner.  Before  entering  upon 
the  discharge  of  their  duties  they  shall  each  take  an 
oath  to  support  the  Constitution  of  the  United  States, 
and  the  Constitution  of  the  State  of  California,  and  to 
faithfully  discharge  the  duties  of  the  office  of  Commis- 
sioner of  the  Supreme  Court  to  the  best  of  their  ability. 
The  said  Court  shall  have  power  to  remove  any  and  all 
members  of  said  Commission  at  any  time  by  an  order 
entered  on  the  minutes  of  said  Court,  and  all  vaoandes  in 
■aid  Commission  shall  be  fflled  in  like  manner. 
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REPORTS    OF  CASH 

oaraRMiNBD  in 


THE    SUPREME     COURT 

OF   TBB 

STATE    OF    CALIFORNIA. 


CNo.   1499S.    In  Bank.— January   t,  1894.1 

JULIA  K  DUFF  bt  al..  Respondents,  v.  ROBERT  P. 
DUFF  Et  AL.,  Appellants. 

Puuonto— AMBNDiffBNT  TO  Anbwir. — ^Th6  court  may  proparly  refuse 
leave  to  file  an  amended  answer  which  does  not  present  any 
new  Issue,  or  any  defense  to  the  action  not  emhraoed  In  the 
original  answer. 

ffmw  Tbial— SiNOLB  Issum — ^A  party  may  move  for  a  new  trial  upon 
a  single  issue,  and  if  the  motion  be  made  for  a  new  trial  or 
the  entire  action,  the  court  may  errant  it  in  part  and  deny  in 
part,  leaving  Its  former  determination  upon  a  portion  of  the 
Issues  to  remain;  and  where  an  order  limiting  the  scope  of  a 
new  trial  is  affirmed,  its  correctness  in  the  individual  case  is 
established. 

In. — ^Enforcement  of  Trust — ^Ibsub  as  to  Valuabub  CONsmnaATiON — 

OWNBtSHIP — CONCLUSION  OF  LAW— CONSTRUCTION  OF  OBDBU — In   an 

action  to  enforce  a  trust,  where  a  new  trial  was  ordered  as  to 
the  issue  whether  a  valuable  consideration  was  paid  for  cer- 
tain property  conveyed  by  deed  to  one  of  the  defendants,  and 
whether  he  was  the  owner  thereof,  this  latter  phrase  is  not  to 
be  regarded  as  an  additional  Issue  of  fact  to  be  tried  anew  by 
the  court,  but  Is  used  by  the  court  as  an  equivalent  of  the 
conclusion  of  law  to  be  drawn  i.rom  the  flnding  of  fact  on  the 
issce  of  payment  of  a  valuable  consideration. 

Idw>  -  IRRZUETAN-  EviDENCs  — ADTBRSs  POSSESSION. — Evidence  Offered 
upon  the  trial  of  such  Issue  not  relevant  to  the  Issue  of  pay- 
ment of  a  valuable  consideration,  and  not  tending  to  establish 
any  o^meiship  in  the  defendant,  and  an  offer  to  prove  title 
in  him  by  adverse  possession  of  the  property,  which  was  found 
aaralnst  him  npon  the  first  trial,  is  properly  excluded. 

fik. —  vDmssiON  or  Tsusr.— Testimony  that  the  defendant  had  admit- 
ted that  he  held  the  property  In  trust  is  properly  received 
as  tending  to  show  that  he  did  not  pay  a  valuable  oonsldsra* 
tioB   for   it. 

CL    '  AL.— 1 
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lb.'— PiNDZMOfl — RapvriTioN.— Aft«r  trial  upon  th«  iMiia  of  Taluablo 
oonslderatlon  for  which  the  new  trial  had  been  granted,  the 
oourt  in  making  Its  finding  thereon  may  properly  set  forth 
the  proceedings  upon  the  former  trial,  and  the  subsequent 
order  of  the  court  granting  a  new  trial,  and  to  the  findings 
that  had  been  made  upon  the  former  trial,  as  modified  by  the 
order,  add  its  own  finding  upon  the  Issue  tried  by  It. 
Ilw— FDn>iNO  Upon  Bingli  Isbxtb. — ^£f  the  court  had  found  onlT 
upon  the  single  issue  upon  which  the  new  trial  was  granted, 
the  conclusion  of  law  to  be  drawn  and  the  Judgment  to  be 
entered  In  the  case  would  not  depend  upon  such  finding  alone, 
but  would  find  their  support  In  the  entire  record.  Including 
the  findings  upon  the  former  trial  which  were  not  set  aside. 

IPC-  Support  op  iTzNDiNOB  bt  Bvidbncb — ^Adoption  of  Formbb  FiNomas. 
Where  the  other  findings  are  repeated  upon  the  new  trial,  the 
objection  that  they  were  not  supported  by  any  cYldence  given 
at  the  last  trial  is  not  tenable,  where  the  oourt  expressly 
states,  that  It  adopts  the  facts  found  from  the  testimony  intro- 
duced in  the  action  at  the  former  trial,  as  findings  of  fact,  so 
far  as  the  same  are  applicable  to  the  property  involyed  in  the 
new  triaL 

Appeal  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County. 

The  facts  are  stated  in  the  opinions  reported  in  71  CaL 
513,  and  in  87  Cat.  104,  and  in  the  opinion  of  the  oourt  in 
the  present  case. 

S,  M.  Buck,  H.  L.  Smith,  and  W.  C.  Belcher,  for  Ap- 
pellants. 

/.  H.  Ginett,  J.  G,  H.  We<wer,  W.  L.  Duff,  L.  D.  Mr 
Kisick,  and  Wilson  &  Wilson,  for  Respondents. 

Harrison,  J. — ^Upon  a  former  trial  of  this  action  the 
court  rendered  its  decision  in  favor  of  the  plaintiffs  for 
a  portion  of  the  property  involved,  and  in  favor  of  the 
defendant  for  another  portion.  Both  parties  moved  for 
a  new  trial,  and  the  court  below  denied  the  motion  of 
the  defendant  and  granted  that  of  the  plaintiffs,  limit- 
ing the  new  trial  to  the  determination  of  a  single  issue. 
From  these  orders,  and  the  judgment  against  them,  the 
defendants  appealed,  and  this  court  affirmed  the  orders 
and  judgment  appealed  from.  (87  Cal.  104.)  When 
tihe  cause  again  came  on  for  trial  in  the  court  below, 
the    defendant,  Robert    P.  Duff,  asked    leave    to    file    an 
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amended  answer,  which  was  refused  by  the  court,  and 
this  ruling  is  now  assigned  as  error.  The  answer 
which  was  presented,  and  which  he  asked  leave  to  file,  did 
not,  however,  present  any  new  issue  or  any  defense  to 
the  action  which  was  not  embraced  in  the  original  an- 
swer, and  the  court  did  not  err  in  denying  his  request 
to  file  it 

At  the  trial  the  court  excluded  certain  evidence  offered 
by  the  appellant,  and  it  is  now  urged  by  him  that  under 
the  order  for  a  new  trial  he  was  at  liberty  to  offer  any 
evidence  which  would  tend  to  establish  his  ownership 
of  the  property  as  to  which  the  new  trial  was  ordered; 
while  on  the  part  of  the  respondents,  it  is  claimed  that 
the  new  trial  was  limited  to  ascertaining  whether  the 
appellant  had  paid  a  valuable  consideration  for  this 
pnq)erty.  The  closing  part  of  the  order  by  which  the 
new  trial  was  granted,  as  shown  by  the  record  before  us, 
is  as  follows:  "The  motion  of  the  plaintiffs  is  granted, 
and  a  new  trial  ordered  as  to  the  issue:  Was  there  a 
Taluable  consideration  paid  for  the  property  conveyed 
by  deed  to  R.  P.  Dviff  in  blocks  28  and  51,  and  is  he  the 
owner  thereof?*'  It  is  daimed  by  the  appellant  that  in 
the  order  itself  the  word  "issue"  is  written  "issues/*  and 
the  original  order  has  been  produced  in  support  of  this 
claim,  but  as  we  view  the  case,  this  variance  is  imma- 
terial. The  order  itself  is  in  the  nature  of  a  "speaking 
order,"  inasmuch  as  it  contains  matter  which  is  ex- 
planatory and  illustrative  of  the  mere  direction  which  is 
given  by  it.  The  cause  had  been  tried,  and  all  of  the 
issues  of  fact  found  in  favor  of  the  plaintiffs,  except  that 
the  court  found  that  the  defendants  had  paid  a  valuable 
consideration  for  the  lands  described  as  being  in  blocks 
^  and  51.  Upon  the  decision  thus  made  the  defend- 
ants moved  for  a  new  trial,  alleging  as  the  grounds  that 
the  several  findings  against  them  were  unsupported  by 
the  evidence;  and,  in  the  same  order  by  which  a  new 
trial  was  granted  to  the  plaintiffs  as  to  blocks  28  and  51, 
the  defendants'  motion  for  a  new  trial  was  denied,  and 
this  order  was  affirmed  by  this  court.      It  was  thus  defi- 
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nitely  adjudged  that  William  R.  Duff  was  the  owner  in 
fee  of  these  blocks  in  1863;  that  Richard  Duff  entered 
into  the  possession  thereof  as  his  servant  and  agent,  by 
virtue  of  the  power  of  attorney  executed  to  him,  and 
that  under  the  power  of  attorney  he  made  conveyances  of 
these  blocks  to  Robert  P.  Duff;  that  William  R.  Duff 
did  not  in  his  lifetime,  or  the  plaintiffs',  thereafter,  have 
any  knowledge  or  information  of  the  said  conveyances 
until  within  three  years  before  the  commencement  of  this 
action;  and  that  the  plaintiffs'  cause  of  action  was  hot 
barred  by  the  statute  of  limitations.  The  court  in  its  order 
granting  the  new  trial  as  to  these  blocks  expressed  its  sat- 
isfaction with  its  previous  findings  of  fact  and  conclusions 
of  law  in  every  respect  except  the  finding  as  to  the  payment 
of  a  valuable  consideration  for  the  property  in  these  blocks, 
and  expressly  declared  that  all  of  the  findings  in  relation  to 
the  statute  of  limitations,  discovery  of  facts  constituting  the 
fraud,  and  every  issue  upon  which  it  was  necessary  to  pass 
showing  the  plaintiffs'  right  to  maintain  the  action,  were 
applicable  to  tiiese  blocks  but  was  of  the  opinion  that  it  had 
not  properly  weighed  the  evidence  that  had  been  presented 
upon  this  question.  Accordingly,  it  granted  the  motion 
of  the  plaintiffs  upon  the  single  issue  which  it  had 
found  against  them  m  its  decision,  viz.,  the  payment  of 
a  valuable  consideration  for  the  conveyance  of  these 
blocks.  The  right  of  a  party  to  move  for  a  new  trial 
upon  a  single  issue  is  well  established  {San  Diego  Land 
Co.  V.  Neale,  78  Cal.  63) ;  and  if  the  motion  be  made  for 
a  new  trial  as  to  the  entire  action,  the  court  may  grant 
it  in  part  and  deny  it  in  part,  leaving  its  former  deter- 
mination upon  a  portion  of  the  issues  to  remain.  This 
court  has  frequently  remanded  a  cause  with  directions 
to  the  trial  court  to  find  upon  a  single  issue,  leaving  the 
other  findings  to  remain  as  a  part  of  the  record,  (iifor- 
giou  v.  Pioche^  10  Cal.  545;  Soule  v.  Dawes,  14  Cal.  247; 
Argenti  v.  5*011  Francisco,  30  Cal.  463;  Kinsey  v.  Green, 
51  Cal.  379;  Glascock  v.  Ashman,  52  Cal.  420;  BiUings  v. 
Everett,  52  Cal.  661 ;  Goodlett  v.  St.  Elmo  Investment  Co.^ 
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94  Cal.  303;  Tunis  v.  Lakeport  A.  P.  Assn.,  98  Cal.  285.) 
The  trial  court  has  the  same  right  in  this  respect  before 
an  appeal  as  this  court  has  after  an  appeal,  to  limit  the 
scope  of  a  new  trial,  and  the  affirmance  by  this  court  of 
such  order  establishes  tlie  correctness  of  the  order  made 
in  the  individual  case. 

The  closing  part  of  the  order,  "and  is  he  the  owner  there- 
of/' is  not  to  be  regarded  as  an  additional  issue  of  fact  to 
be  also  tried  anew  by  the  court.  While  ownership  is  some- 
times called  an  issuable  fact,  it  is  also  a  mere  conclusion 
of  law,  dependent  upon  the  actual  facts  in  the  case,  and 
the  circumstances  under  which  the  term  was  here  used 
show  that  such  is  the  interpretation  to  be  placed  upon  it. 
If  the  entire  question  of  ownership  in  these  blocks  was 
to  be  again  investigated,  the  direction  for  a  new  trial  as 
to  the  pa3rment  of  a  valuable  consideration  therefore  was 
unnecessary  and  meaningless,  for  if  the  appellant  was  to 
be  at  liberty  to  establish  a  title  in  himself,  independent 
of  such  payment,  or  to  show  that  he  had  become  the  owner 
through  another  source  than  by  means  of  such  pa3rment 
upon  the  conveyance  to  him  from  Richard  Duff,  it  was  idle 
for  the  court  to  direct  a  new  trial  upon  this  issue.  A 
consideration  of  the  entire  order  shows  that  this  closing 
clause  was  used  by  the  court  as  an  equivalent  of  the  con- 
clusion of  law  to  be  drawn  from  the  finding  of  fact  that 
should  be  made  upon  the  evidence  that  might  be  presented 
on  the  issue  of  payment  of  a  valuable  consideration. 

The  evidence  which  the  appellant  sought  to  introduce 
was  not  only  irrelevant  to  this  issue  of  payment  before 
the  court,  but  it  did  not  tend  to  establish  any  own- 
ership in  him.  The  value  of  this  property  at  the  time  of 
the  conveyance  to  him,  or  of  the  property  whose  title 
was  determined  at  the  former  trial,  as  well  as  the  fact 
that  the  plaintiffs  had  received  the  benefit  of  certain 
property  not  involved  in  the  litigation,  was  irrelevant  to 
any  question  of  ownership,  and  could  not  have  tended 
to  establish  any  ownership  in  the  appellant  Whether 
William  R.  Duff  was  indebted  to  his  father  in  an  amount 
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greater  than  the  value  of  the  property  at  the  time  it 
was  conveyed  to  Robert  P.  DuflF  was  also  irrelevant 
for  the  purpose  of  establishing  ownership.  The  statement 
by  the  appellant  in  his  offer  to  make  such  proofs,  that 
said  indebtedness  "still  exists"  was  in  disproof  of  the 
proposition  that  it  formed  the  consideration  for  the  con- 
veyance, or  that  the  value  of  this  property  had  been 
applied  as  a  part  payment  upon  that  indebtedness.  It 
did  not  appear  that  the  indebtedness  was  a  valid,  ex- 
isting obligation  against  William  R.  Duff;  and  the  note 
which  was  offered  in  proof  thereof  by  its  terms 
had  long  since  been  barred  by  the  statute  of  limitations. 
The  offer  by  the  appellant  to  show  that  he  had  been  in 
adverse  possession  of  these  blocks  since  1869  was  incon- 
sistent with  his  previous  testimony  that  he  did  not  take  such 
possession  until  after  the  death  of  his  father  in  1874;  but 
a  sufficient  reason  for  excluding  this  testimony  was  that 
this  issue  of  the  statute  of  limitations  had  been  passed 
upon  at  the  former  trial,  and  was  not  now  open  for  in- 
vestigation. The  same  observation  may  be  made  upon 
the  offer  to  show  that  William  R.  Duff  knew  about  the 
transfer  of  these  blocks  from  his  father  to  the  appellant 
The  court  properly  excluded  the  offer  to  show  this 
fact  by  the  deposition  of  Charles  Duff,  for  the  rea- 
son that  the  property  in  question  was  not  conveyed  until 
after  the  alleged  interview  between  him  and  William  R.  Duff. 

The  court  did  not  err  in  receiving  the  deposition  of  Ryan. 
His  testimony  that  the  appellant  had  admitted  to  him  that 
he  held  the  property  in  trust  tended  to  show  that  he  did  not 
pay  a  valuable  consideration  for  it 

After  the  trial  upon  the  issue  for  which  the  new  trial 
had  been  granted,  the  court  in  making  its  finding 
thereon  set  forth  the  proceedings  upon  the  former  trial, 
and  the  subsequent  order  of  the  court  granting  a  new 
trial,  and,  to  the  findings  that  had  been  made  upon 
the  former  trial,  as  modified  by  the  aforesaid  order,  added 
its  own  finding  upon  the  issue  tried  by  it.  There  was 
nothing  improper  in  this  action  of  the  court.     As  several 
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of  the  findings  upon  the  former  trial  were  applicable 
to  the  property  involved  in  the  subsequent  trial,  and 
had  been  affirmed  by  both  the  trial  court  and  this 
court,  it  was  a  matter  of  convenience  that  all  the  find* 
ings  which  related  to  this  property  should  be  placed 
together  in  order  that  the  entire  record,  including  the 
judgment  to  be  entered  thereon,  might  be  more 
readily  examined  and  understood.  If  instead  of  so  doing 
the  court  had  merely  found  upon  the  issue  upon  which  the 
new  trial  had  been  granted,  the  legal  effect  and  result 
would  have  been  the  same,  for  the  conclusion  of  law  to 
be  drawn  and  the  judgment  to  be  entered  in  the  case  would 
not  depend  upon  such  finding  alone,  but  would  find  their 
support  in  the  entire  record.  Whichever  course  the  court 
should  adopt  would  be  immaterial  so  far  as  the  rights  of 
the  parties  are  concerned,  but  for  the  sake  of  convenient 
reference  the  course  adopted  by  the  court  is  preferable. 
The  objection  that  the  other  findings  were  not  supported 
by  any  evidence  at  the  last  trial  is  trivial  and  merits  no 
consideration,  as  the  court  expressly  states  that  it  adopts 
the  said  facts  found  by  the  judge  from  the  testimony 
intnxluced  in  the  action  at  the  former  trial  as  findings 
of  facts  herein,  so  far  as  the  same  are  applicable  to  this 
property.     (See  Chandler  v.  PeopWs  Sou.  Boak^  73  Cal. 

3».) 
The  judgment  is  affirmed. 

McFarland,  J.,  Garoutte,  J.,  Pttzgkrald^  J.,  and  Pat- 
KKSON,  J.y  concurred. 

Mr.  Justice  De  Haven  being  disqualified  did  not  partici- 
pate in  the  foregoing  decision. 

Beatty,  C.  J.,  dissenting. — With  respect  to  most  of  the 
points  discussed  in  the  foregoing  opinion  I  concur  in  the 
conclusions  of  the  court,  but  upon  one  proposition  I  am 
obliged  to  dissent 

The  findings  made  on  the  former  trial  of  the  case  upon, 
the  issues  arising  under  the  plea  of  the  statute  of 
Ihnitations  do  not— as   I   construe   them— apply  to  tfiose 
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lots  (in  blocks  28  and  51)  as  to  which  the  judgment 
was  in  favor  of  defendant,  and  as  to  which  a  new  trial  was 
ordered ;  and,  therefore,  I  think  it  was  essential  to  make  such 
findings  on  the  last  trial  in  order  to  sustain  a  judgment 
against  the  defendant  as  to  those  lots.  If  I  am  correct  in 
this  view,  the  trial  court  erred  in  excluding  the  evidence  of- 
fered by  the  defendant  relating  to  those  issues.  It  is  no 
doubt  true  that  the  evidence  adduced  at  the  former  trial 
would  have  sustained  findings  against  the  plea  of  the  stat- 
ute as  fully  with  respect  to  blocks  28  and  51  as  with  re- 
spect to  the  other  tracts,  and  the  terms  of  the  order  grant- 
ing a  new  trial  show  very  clearly  that  the  trial  judge 
would  have  made  such  findings  applicable  to  all  the  lots  if 
he  had  deemed  it  material.  But  in  fact  they  were  not  so 
made  by  their  terms,  and  I  am  satisfied  that  the  judge  had 
no  power  to  extend  fheir  operation  by  his  order  granting 
a  new  triaL 

I  am  the  more  inclined  to  give  weight  to  this  objection 
because  I  have  never  been  able  to  concur  in  the  decision 
against  the  defendant  upon  the  questions  affecting  the 
integrity  of  the  original  transaction  out  of  which  the 
litigation  has  arisen,  and  because  I  am  convinced  from 
reading  the  opinion  of  the  judge  who  presided  at  the 
la^  trial,  that  he  decided  the  issue  to  which  he  confined 
the  evidence — ^the  question,  that  is  to  say,  whether  the 
defendant  paid  a  valuable  consideration  for  the  lots  in 
blocks  28  and  51 — ^not  upon  his  own  unbiased  views  as 
to  the  effect  of  the  evidence  before  him,  but  upon  a  mis- 
taken view  as  to  the  effect  of  the  judgment  of  this  court 
affirming  the .  order  granting  the  plaintiffs  a  new  trial. 
(87  Cal.  104.)  He  seems  to  have  held  that  because  the 
evidence  on  the  last  trial  was  substantially  the  same  as 
that  upon  which  this  court  sustained  the  order  for  a  new 
trial,  he  was  therefore  bound  by  our  decision  to  find  the 
issue  against  the  defendant.  But  our  judgment  had  no 
such  effect.  When  a  new  trial  has  been  ordered  by 
the  superior  court  of  an  issue  as  to  which  the  evidence  is 
conflicting,   this  court  affirms  the  order  even  though  the 
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evidence  may  appear  to  preponderate  in  favor  of  the 
findings  vacated  by  the  order;  and  the  effect  in  all  cases 
is  to  leave  the  superior  court  free  to  find  the  fact  accord- 
ing to  its  own  independent  view  of  the  weight  of  the  evi- 
dence»  whether  it  is  the  same  or  different  from  that  given  at 
the  former  trial. 

The  result  of  this  erroneous  view  of  the  effect  of  our 
former  judgment  has  been  to  deprive  the  defendant  of  a 
fair  trial  of  the  question  which  most  directly  involves  the 
whole  merits  of  the  controversy. 

For  these  reasons  I  dissent  from  the  judgment 


(No.   19209.     I>«partment  Two. — Januaiy  I,  1994.] 

O.  J.  BARKER  ET  Ai^,  Respondents,  v.  JOHN  MAS- 
KELL ET  AL.,  Defendants,  JOHN  MASKELL,  Ap- 
pellant. 

Ckattbl  Moktoaot— Fukkhtumi  or  LODonro-Housa— Pubghaib  Pbicb— 
Plbading— AicBiouiTT.— A  mOTtgBMe  upon  the  furniture  and  up- 
holstery of  a  lodfflnff-house  le  yalld  ae  between  the  parties 
to  tt,  resardleu  of  whether  or  not  it  is  fflven  for  the  purpose 
of  securing  the  purchase  prioe  of  the  property  therein  de- 
■erlbed;  and  a  demurrer  to  a  complaint.  In  an  action  to  fore- 
close the  mortgaffe  on  the  ground  that  the  complaint  is  am- 
blffuoufl  tn  that  it  falls  to  show  that  the  mortsace  was  fflren 
to  secure  the  payment  of  the  purchase  price  of  the  property 
Is  properly   overruled. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  Coimty. 

The  facts  are  stated  in  the  opinion  of  the  court 

Hugh  J.  &  William  Crawford,  for  Appellant 

Albert  M.  Stephens,  for  Respondents. 

De  Haven,  J. — ^The  action  is  for  the  foreclosure  of  a 
mortgage  upon  certain  furniture  and  upholstery  used  in  a 
lodging-house  m  the  city  of  Los  Angeles.  The  mortgage 
was  executed  to  the  plaintiffs  by  one  of  the  defendants  for 
tbe  purpose  of  securing  a  promissory  note  made  by  himself 
and  the  other  defendant. 
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We  think  it  sufficiently  appears  from  the  complaint  that 
the  note  was  given  for  the  purchase  price  of  the  property 
mortgaged,  and,  therefore,  the  mortgage  is  one  to  secure 
the  purchase  money  of  the  articles  mortgaged,  and  vali4 
under  section  2955  of  the  Civil  Code.  But  even  if  it  should 
be  conceded  that  the  complaint  is  ambiguous,  and  fails 
to  show  that  the  mortgage  was  g^ven  for  the  purpose  of 
securing  the  purchase  price  of  the  property  therein  described, 
still  the  mortgage  is  valid  as  between  the  parties  to  it,  and 
the  complaint  states  a  good  cause  of  action  from  either 
point  of  view. 

There  was  no  error  in  overruling  the  demurrer. 

Judgment  affirmed. 

FiTZGHRALD^  J.,  and  McFarland^  J.^  concurred. 


CHo.  ISStS.     IB  BanlL— January  t»  1B94.I 

WARREN   R.  PAYNE  KX  al..  Respondents,  v.  WILL- 
IAM p.  ENGLISH  tt  AL.,  Appeu-ants. 

Dw>  BopypABT— flu»gaQuaHT  Location  oi*  Stbibt. — ^Where  a  deoa 
dMciibed  the  premises  granted,  as  beinff  on  the  line  of  a 
street  whloh  was  practically  located  after  the  deed  was  made, 
such  location  may  be  looked  to  for  the  purpose  of  determin- 
ing the  location  of  the  land  gran  led,  and  when  such  street  was 
established,  built  upon,  accepted,  recoflrnlsed,  and  used  by  the 
dty  authorities  and  lae  public.  It  became  a  street  of  the  city 
and  presumably  t^^e  street  refe-red  to  *  -      .e  deed. 

Appeal  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court  upon  the 
former  appeal  (79  Cal.  540)  and  in  the  opinion  rendered 
upon  the  present  appeal. 

F.  S.  Strattan,  and  T.  C.  Coogan,  for  Appellants. 

Cope,  Boyd,  Pifield  &  Hoburg,  for  Respondents. 

Belcher^  C. — This  is  the  second  appeal  in  this  case.  On 
the   first   appeal    the   judgment,  which    was    in    favor   of 
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the  defendants,  was  reversed  and  a  new  trial  ordered.  (79 
Cal.  540.)  The  second  trial  resulted  in  a  judgment  for  the 
plaintiffs,  and  the  present  appeal  is  from  an  order  denying 
the  defendants'  motion  for  a  new  trial. 

The  facts  of  the  case  are  very  fully  stated  in  the  opinion 
rendered  on  the  former  appeal,  and  need  not  be  repeated 
here  at  length. 

The  plaintiffs  allege  that  they  are,  and  for  more  than 
thirty  years  have  been,  the  owners  of  that  certain  lot  or 
parcel  of  land  in  the  city  and  county  of  San  Francisco, 
bounded  by  Berry,  Channel,  Third,  and  Fourth  streets,  and 
having  a  width  between  the  two  first  named  streets  of  275 
feet,  and  a  length  between  the  two  last  named  of  825 
feet 

The  defendants  in  their  answer  admit  that  the  plain- 
tiffs are  the  owners  of  the  lot  or  parcel  of  land  described 
in  their  complaint,  except  a  strip  of  the  uniform  width 
of  30  feet,  extending  along  the  southeasterly  side  thereof; 
and  they  allege  that  this  strip  of  land  is,  and  for  more 
than  30  years  has  been,  a  portion  of  Channel  street,  and 
that  plaintiffs  have  not  now  and  never  had  any  right,  title 
or  interest  therein  or  thereto. 

The  court  found  that  the  original  plaintiffs  were,  at  the 
commencement  of  the  action,  and  for  more  than  30  years 
prior  thereto  they  and  those  under  whom  they  claim  had 
been,  the  owners  of  that  certain  lot  or  parcel  of  land  par 
ticularly  described  in  the  complaint;  "that  no  portion  of 
said  lot  or  parcel  of  land  is,  or  ever  was,  a  part  of  Chan- 
nel street";  and  "that  the  southerly  portion  of  said  lot  or 
parcel  of  land,  mentioned  and  referred  to  in  the  answer  of 
defendants,  as  a  strip  of  the  uniform  width  of  30  feet,  and 
extending  from  Third  street  to  Fourth  street,  being  a  dis- 
tance of  825  feet,  is  not  and  never  was  a  portion  of  Channel 
street. 

Whether  this  finding  as  to  the  30  foot  strip  was  jus- 
tified or  not  is  the  principal  question  presented  for  decision. 

The  deed,  under  which  the  plaintiffs  claimed  title, 
was  executed    in    1852,  and  described    the    premises  con- 
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vcyed  as  "beginning  at  the  point  forming  the  southwest- 
erly corner  of  Third  and  Berry  streets,  and  running  thence 
southwesterly  on  the  line  of  Berry  street  300  varas  to 
fourth  street;  thence  southeasterly  along  the  line  of  Fourth 
street  100  varas;  thence  northeasterly  at  right  angles  along 
Channel  street  300  varas,  and  thence  northwesterly  along 
the  line  of  Third  street  100  varas  to  the  place  of  beginning." 

The  distances  named  in  the  deed  are  equal  to  825  and 
275  feet,  and  the  premises  described  are  therefore  of  the 
dimensions  claimed  by  plaintiffs. 

In  1852  and  thereafter,  until  1865  or  1866,  the  land 
conveyed  by  the  deed  and  the  streets  surrounding  the 
same  were  covered  by  the  navigable  waters  of  the  bay  of 
San  Francisco.  Channel  street  was  then  and  still  b  an  arm 
of  the  bay  extending  up  several  blocks  past  and  be- 
yond the  block  in  question.  And  in  1868  an  act  was  passed 
by  the  legislature  which  declared  that  a  canal  140  feet 
wide,  located  in  the  middle  of  Channel  street,  should 
forever  remain  open  for  the  purposes  of  drainage  and  navi- 
gation. 

When  the  deed  was  made  there  was  an  official  map  of 
the  dty,  called  the  "Eddy"  or  "Red-line"  map,  on  which 
the  land  conveyed  was  represented  as  block  No.  12  of 
South  Beach  water  lots,  but  there  were  then  and  could 
be  no  marks  or  monuments  upon  the  ground  designat- 
ing the  comers  of  the  block  or  the  lines  of  the  adjacent 
streets. 

In  1865  piles  were  driven  and  planked  over  along  the 
southerly  side  of  Berry  street,  as  now  established  be- 
tween Third  and  Fourth  streets,  so  as  to  form  a  drive- 
way thereon,  and  within  a  year  or  two  thereafter  the  street 
was  filled  in  to  about  its  present  grade  and  made  82^ 
feet  wide.  In  1865  or  1866  the  owners  of  block  12,  or 
their  tenants,  began  to  erect  buildings  along  the  northerly 
line  of  their  block,  and  at  their  request  the  city  surveyor 
surveyed  and  marked  out  for  them  the  southerly  line  of 
the  street.  They  continued  this  building  until  1867, 
when  nearly  the  whole  front  of  the  block  was  built  upon. 
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They  also  built  several  wharves  leading  back  from  the 
rear  of  their  buildings  to  the  north  line  of  Channel 
street,  as  they  locate  it  In  1867  also  the  owners  of  the 
opposite  block,  on  the  northerly  side  of  Berry  street, 
began  to  build  along  the  street,  and  they  continued  this 
work  until  nearly  the  whole  front  of  the  block  was  built 
upon.  As  thus  established  and  built  upon  Berry  street 
has  remained  ever  since — ^now  nearly  or  quite  25  years 
— ^a  recognized  thoroughfare  of  the  city,  which  has  been 
and  is  largely  used  by  the  public  for  the  purposes  of  traffic 
over  it 

At  both  trials  it  was  claimed  by  defendants  that  the  plaint- 
iffs' block  of  land  was  only  240  feet  wide,  and  on  the  first 
trial  the  court  found,  upon  evidence  which  this  court  held 
inadmissible,  that  it  was  only  245  feet  wide. 

This  claim  is  practically  abandoned  now,  but  it  is  insisted 
that  while  "plaintiffs'  deed  may  properly  be  construed  as 
calling  for  a  tract  of  land  275  feet  in  width,"  still  it  ^s  neces- 
sary for  them  to  locate  their  grant  upon  the  ground,  which 
could  not  be  done  by  measuring  from  the  present  practical 
location  of  Berry  street. 

The  answer  raises  no  issue  as  to  the  location  of  Berry 
street,  and  the  record  contains  no  evidence  tending  to  show 
that  it  is  not  correctly  located.  On  the  contrary,  the  evi- 
dence on  the  part  of  defendants  refers  to  the  southerly 
line  of  the  street  as  correctly  fixing  the  northerly  line  of 
block  12.  George  F.  AUardt,  a  civil  engineer  and  sur- 
veyor of  long  experience,  was  called  as  a  witness  for  de- 
fendants, and  testified  that  in  1868  he  was  the  chief  sur- 
veyor of  the  board  of  tide  land  commissioners,  and  as  such 
made  a  survey  and  map  of  the  block  in  question  as  well 
as  other  blocks  on  Mission  bay,  and  the  streets  surround- 
ing them.  He  was  asked:  "Where  did  you  get  the  data 
from  which  you  located  the  northerly  line  of  Channel  street?" 

A.  "From  the  maps  on  file  in  the  city  and  county 
surveyor's  office,  and  the  maps  on  file  in  the  secretary 
of  state's  office.  The  southerly  line  of  Berry  street 
btmg  visible  on  the  ground  by  reason  of  improvements. 
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in  order  to  find  the  northerly  line  of  Channel  street,  which 
is  the  southerly  line  of  block  12,  it  was  only  necessary  to 
measure  the  distance  so  obtained  in  the  data  referrea  to. 
It  was  only  necessary  to  measure  the  240  feet  which  I  found 
on  these  maps." 

Q.  "You  stated  that  the  southerly  line  of  Berry  street 
was  a  well-defined  line  by  buildings  being  erected  upon  it" 

A.    "Yes,  sir." 

Q.  "And  you  assiuned  that  the  northerly  line  of  Channel 
street  was  two  hundred  and  forty  feet  from  that  point,  didn't 
you  ?"  A.  "I  so  measured  it  on  the  ground.  I  assumed  it 
and  meaured  it  on  the  ground  I  located." 

Now  if,  as  defendants  contend,  Berry  street  as  now  located 
cannot  be  looked  to  for  the  purpose  of  determining  the  loca- 
tion of  block  12,  because  it  was  practically  located  after  the 
deed  to  plaintiffs  was  made,  then  it  ^ould  seem  to  be  impos- 
sible to  mark  out  on  the  ground  the  northerly  and  southerly 
lines  of  the  block  and  the  grant  must  therefore  ever  remain  a 
float 

But  we  do  not  think  this  can  be  so.  When  Berry  street 
was  established  and  built  upon,  and  was  accepted,  recog- 
nized and  used  by  the  city  authorities  and  the  public, 
it  became  a  street  of  the  city  and  presumably  the  street 
referred  to  in  the  deed.  The  following  language  used 
by  this  court  in  deciding  the  case  of  OreHa  v.  City  of 
Santa  Barbara,  91  Gal.  621,  is  applicable  to  thie  case  in 
hand:  "In  determining  the  line  of  the  street,  measure- 
ments on  that  street  would  naturally  be  of  more  value  than 
elsewhere,  but  if  they,  or  the  places  where  they  were, 
cannot  be  located,  it  would  be  important  to  ascertain 
the  boundaries  of  the  street  as  actually  opened  and  used; 
and  if  such  location  has  been  generally  acquiesced  in  by 
the  public,  by  lot-owners  and  the  municipality,  in  the 
absence  of  more  certain  evidence,  it  will  be  conclusive." 
And  again:  "In  order  to  build  cities  and  towns  there 
must  be  some  finality  as  to  the  location  of  blocks  and 
streets." 

It  must  be  held,  therefore,  that  the  court  below  was 
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fully  justified  in  finding  that  the  thirty-foot  strip  in  con- 
troversy was  not  a  part  of  Channel  street. 

Counsel  iot  defendants  next  call  attenion  to  the  late  de- 
cision of  the  United  States  supreme  court  in  the  Chicago 
water-front  case  (146  U,  S.  387),  and  urge  that  under  the 
law  as  declared  in  that  case,  ''plaintiffs  cannot  assen  title 
and  daim  as  against  the  state  where  such  assertion  will  act- 
ually interfere  with  the  paramount  interests  of  commerce." 

We  are  unable  to  see  how  that  case  can  control  or  affect 
the  decision  in  this.  As  has  been  stated,  the  defendants 
admit  the  plaintiffs'  ownership  of  block  12,  and  only  deny 
that  the  strip  in  controversy  is  a  part  of  that  block.  This 
question  having  been  decided  against  their  contention,  they, 
as  members  of  the  board  of  state  harbor  commissioners,  are 
by  the  statute  given  no  control  over  the  strip.  (Political 
Code,  sec.  2524.) 

We  advise  that  the  order  appealed  from  be  affirmed 

SSARLS,  C,  and  TsmplK^  C,  concurred 

For  the  reasons  given  in  the  foregoing  opinion  fhe  order 
appealed  from  is  affirmed 
McFarland,    J.,    Garoutte,    J.,    Harrison,    J.,    D»- 
Haven,  J. 


CMo.  14401.     In  Bank.— aannarr  S.  1894.] 

D.  H.  WULZEN,  Appellant,  v.  THE  BOARD  OF  SU- 
PERVISORS OF  THE  CITY  AND  COUNTY  OF 
SAN  FRANCISCO,  Respondent. 


GtanoKikxi — Opbnino  and  Bxtbksion  opStrsbt — AamaB%itxtrt — ^Dif- 
nacT  LnQTrT,^'<-ioif. — The  proeeedtnffs  of  the  t»oard  of  superyis- 
ors  of  the  city  and  county  of  San  Francisco,  under  the  stat- 
ute of  March  <,  1889  (Stats.  1889,  p.  70),  in  passing  a  resolution 
of  intention  to  open  and  extend  Market  street  to  the  Paciflc 
ocean,  and  in  declaring  the  exterior  boundaries  of  the  district 
to  be  affected  thereby,  are  lesislatlve  in  character,  and  ccr- 
tlOTaii  will  not  lie  to  review  them. 

ID. — ^umsLATTva  FimcTioNs  Not  lUimwABLa  —  A  wrtt 
of  TCTlew  or  eertloniH  will  not  lie  to  reYlew 
the       action       of       an        Inferior        tribunal        or        board 
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In  the  exercise  of  purely  leirlslatlve  functions  which  are  not 
judicial  In   their  cnaracter. 

Sk— NoncB  OF  PtTBLio  WORK — i;oN8TiT0TioNAX*  LiAW. — The  noUoc  of 
public  work  and  lU  mode  of  service  by  posting  ^nd  publloa- 
Uon,  reanlr«d  by  the  statute  of  March  <,  1889  (Stats.  1889,  p. 
70),  are  not  violative  of  any  Inherent  or  constitutional  right 
of  the  persons  to  be  affected  thereby,  and  amount  to  due  pro* 
oess  of  law. 

IB, — *'DUB  Procbss  09*  ItAW*  DBnxfM>— 43aTTLBD  MAXIMS  OF  LiAW. — ^The 
term  **due  process  of  law,"  In  Its  broad  sense,  slsrnlfies  «acb 
an  exercise  of  the  powers  of  the  government  as  the  settled 
maxims  of  law  permit  and  sanction,  and  under  such  safeguards 
for  the  protection  of  individual  rights  as  those  maxims  pre- 
scribe. 

IBU— 4iUmcZBNOT   OF   NOTIGI— ASSBSSMaifT   AMD   TAXATION. — ^In    Judging 

what  is  due  process  of  law,  the  suffidenoy  of  the  notice  must 
bo  determined  in  each  case  from  the  particular  droumstaaoe* 
of  the  case  in  hand,  respect  being  had  to  the  cause  and  ob- 
jeot  of  the  taking.  In  matters  of  assessment  and  taxation  th* 
same  character  of  notice  is  not  required  as  la  ordinary  ao* 
tlons  in  a  court  of  justloe. 

li^— PaRSONAL  BMKwicm  OF  PBOoaBfl.— Ib  matters  of  taxation  and  as- 
sessment, the  state  Is  not  bound  to  accord  personal  service  of 
process  upon  the  eltlsen. 

Ikv— -BiciNBfT  Domain — LaaimuLTrm  QuasnoN — ^Powas  of  Coubt^ — The- 
determination  as  to  whether  or  not  the  tight  of  eminent  do- 
main shall  be  exerdsM,  and  as  to  what  lands  are  necessary 
to  be  taken  in  the  exercise  of  that  right.  Is  a  political  and 
legislative  question,  and  not  a  judicial  one.  If  the  use  Is  a 
pnbllo  uscb  the  power  of  the  court  is  confined  to  seeing  that 
the  burdens  cast  upon  the  cltlsen  are  In  conformity  with  th» 
methods  prescribed  by  the  legislature,  and  that  those  methods 
are  not  In  conflict  with  the  fundamental  rights  of  the  people. 

Ifc-  Omamt  of  BUFaavisoss  OoMDBianifo  IjAnd — judicial  AcfnoN — 
ExcBss  OF  Jurisdiction. — Order  No.  2819  of  the  board  of  super-- 
▼Isors  of  the  dty  and  county  of  Ban  Francisco,  purporting  to 
open  and  extend  Market  street  to  the  ocean,  and  declaring  that 
all  the  land  within  its  exterior  boundaries,  as  extended,  **ls 
hereby  condemned,  appropriated,  acquired,  set  apart,  and  taken 
for  public  use,"  is  judicial  In  its  nature  in  so  far  as  It  pur- 
ports to  condemn  the  land  described,  and  to  that  extent  Is 
In   excess   of   the  jurisdiction   of   the   board. 

m. — DiSTiNonoN  BarwaiN  Lsqislativb  and  Judical  act. — ^A  legisla- 
tive act  is  one  which  predetermines  what  the  law  shall  be  for 
the  regulation  of  future  cases  falling  under  its  provisions^ 
while  a  judical  act  is  a  determination  of  what  the  law  is  In 
relation  to  some  existing  thing  done  or  happened.  Whenever 
an  act  determines  a  question  of  right  or  obligation  or  of  prop- 
erty as  the  foundation  upon  which  It  proceeds,  such  an  act 
Is  to  that  extent  judicial. 

AppKal  from  a  judgment  of  the  Superior  Court  of  the 
Qty  and  County  of  San  Francisco. 
The  facts  are  stated  in  the  opinion  of  the  court 
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/.  C.  Bates,  for  Appellant. 

Pierson  &  Mitchell,  for  Respondent 

The  Court. — ^The  appellant  here  filed  his  petition  in  the 
court  below  to  obtain  a  writ  of  review  under  section  1068 
of  the  Code  of  Civil  Procedure,  to  annul  a  certain  order  of 
the  board  of  supervisors  of  the  city  and  county  of  San 
Francisco  (a  copy  of  which  marked  "Exhibit  C"  is  made 
a  part  of  the  petition),  which  purported  on  its  face  to  take 
and  condemn  petitioner's  land  with  that  of  many  others, 
for  an  alleged  public  use,  in  the  extension  of  Market  street 
in  a  general  southwesterly  direction  from  its  present  termi- 
nus to  the  Pacific  ocean. 

The  order  sought  to  be  brought  under  review  follows 
the  re&olution  of  intention  of  the  board  (which  is  also  set 
out  at  length  in  the  petition  and  marked  "Exhibit  A"), 
and  the  portion  thereof  against  which  the  objections  of 
petitioner  are  more  particularly  directed,  is  as  follows: 

"Section  i.  Market  street  is  hereby  declared  to  be  an 
open  public  street  of  the  city  and  county  of  San  Fran- 
dscOy  from  its  present  termination  at  its  intersection  with 
Castro  and  Seventeenth  streets,  thence  southwesterly  and 
westerly,  with  a  uniform  width  of  one  hundred  and  twenty 
feet  to  low-water  mark  of  the  waters  of  the  Pacific 
ocean. 

"The  said  street,  as  extended,  embracing  all  the  land  in- 
cluded in  the  boundaries  hereinafter  described,  is  hereby 
condemned,  appropriated,  acquired,  set  apart  and  taken  for 
public  use,  except  those  portions  of  said  lands  included 
therein,  and  now  held  by  the  city  and  county  as  open  public 
streets  or  highways." 

The  petition  avers  that  no  compensation  was  made  to 
petitioner  for  his  land  taken,  and  also  that  it  is  not  and 
never  has  been  for  the  public  use  or  convenience,  or  neces- 
sary thereto,  to  open  or  extend  said  Market  street,  and 
specifies  reasons  for  this  conclusion. 

An  order  requiring  defendant  to  show  cause  why 
a  writ  r'  review  should  not  be  allowed  issued,  in  answer 
«n.  Cax..— s 
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to  which  defendant  appeared  and  for  cause  answered,  '^that 
the  proceeding  sought  to  be  reviewed  herein  was  not  and  is 
not  a  judicial  act,  but  was  and  is  a  legislatiye  act,  and  not 
the  subject  of  review  on  a  writ  of  certiorari/' 

Upon  a  hearing  the  court  below  sustained  the  position 
taken  by  defendants,  and  denied  the  writ,  and  dismissed  the 
petition.    From  the  judgment  petitioner  appeals. 

It  is  admitted  on  all  hands  that  certiorari  does  not  lie  to 
review  the  action  of  an  inferior  tribunal  or  board  in  the 
exercise  of  purely  legislative  functions  which  are  not  judi- 
cial in  their  character.  (People  v.  Oakland  Board  of  Edu- 
cation, 54  Cal.  375;  Myers  v.  Hamilton,  60  Cal.  289;  Will- 
iams v.  Supervisors  of  Sacramento  County,  65  Cal.  160; 
Bixler  v.  Supervisors  of  Sacramento  County^  59  Cal.  698; 
People  ex  rel  McDonald  v.  Bush,  40  Cal.  344.) 

At  the  oral  argument  much  stress  was  laid  by  counsel  for 
appellant  upon  the  insufficiency  of  the  notice  provided  by 
the  statute  to  be  given  to  the  owners  of  property  to  be 
affected  by  the  improvement 

The  position  taken  was  not  that  the  notice  must  be  due 
process  of  the  law  in  the  strict  sense  of  the  term,  as  defined 
in  proceedings  taken  in  the  courts,  but  that  it  must  be  its 
equivalent,  with  only  such  modification  as  the  nature  of  the 
proceedings  and  the  surroundings  render  necessary.  Justice 
Bradley,  in  discussing  what  is  due  process  of  law  in  David- 
son v.  New  Orleans,  96  U.  S.  97,  uses  the  following  language : 

''In  judging' what  is  due  process  of  law,  respect  must  be 
had  to  the  cause  and  object  of  the  taking,  whether  under 
the  taxing  power,  the  power  of  eminent  domain,  or  the 
power  of  assessment  for  local  improvements,  or  none  of 
these,  and  if  found  to  be  suitable  or  admissible  in  the  special 
case,  it  will  be  adjudged  to  be  due  process  of  law;  but,  if 
found  to  be  arbitrary,  oppressive  and  unjust,  it  may  be  de- 
clared to  be  not  due  process  of  law.** 

In  commenting  upon  the  above  quotation  In  Lent  v. 
Tillson,  72  Cal.  414,  Temple,  J.,  says:  "In  other  words, 
the  sufficiency  of  the  notice  must  be  determined  in  each 
case  from  the  particular  circumstances    of    the    case    in 
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hand.  And  further,  in  matters  of  assessment  and  taxation. 
the  same  character  of  notice  is  not  required  as  in  ordinary 
actions  in  a  court  of  justice,  for  the  reason,  I  presume,  that 
in  such  summary  proceedings  it  is  not  practicable  or 
usual/' 

In  the  present  case  the  statute  of  March  6,  1889  (Stat- 
utes 1889,  p.  70),  under  which  the  proceedings  were  taken, 
requires  that  before  ordering  any  work  done  or  improve- 
ment made,  as  authorized  by  section  i  of  the  act,  the  city 
council  shall  pass  a  resolution  of  intention  to  do  the  work 
or  make  the  improvement,  describing  the  work  or  im- 
provement and  the  land  deemed  necessary  to  be  taken 
therefor,  and  specifying  the  boundaries  of  the  district  to 
be  affected  or  benefited  by  the  improvement,  and  to  be 
assessed  to  pay  expenses.  Notices  are  required  to  be  posted 
upon  the  contemplated  improvement  not  more  than  three 
hundred  feet  apart,  and  not  less  than  three  in  any  case, 
which  shall  be  headed  in  letters  of  not  less  than  one  inch  in 
length,  "Notice  of  Public  Work,"  and  shall  contain  notice  of 
the  passage  of  the  resolution  of  intention,  its  date,  and 
briefly  the  work  or  improvement  proposed,  "and  refer  to  the 
resolution  for  further  particulars." 

A  like  notice  is  required  to  be  published  for  ten  days  in 
a  daily  newspaper  (if  any)  published  and  circulated  in  the 
city  where  the  work  is  to  be  done,  etc.  Within  ten  days 
after  completion  of  publication,  all  parties  in  interest  ob- 
jecting may  file  their  objections,  when  a  day  for  hearing 
their  objections  must  be  fixed,  the  parties  objecting 
notified,  and  a  hearing  had,  and  if  the  objections  are 
sustained,  all  proceedings  are  stopped;  if  overruled,  or  if 
no  objections  are  filed,  the  council  is  deemed  to  have  ac- 
quired jurisdiction  to  order  the  work  done  or  improvement 
made 

The  notice  was  given  by  posting  and  publication  as  pre- 
fcribcd  by  the  statute. 

The  terms  due  process  of  law  or  due  course  of  law  or 
law  of  the  land,  all  of  which  signify  the  same  thing,  are 
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sometimes  defined  as  "law  in  its  course  of  administration 
through  courts  of  justice/* 

As  applied  to  judicial  proceedings,  this  definition  is  con- 
cise and  precise,  but  in  a  broader  sense  the  term  sig^nifies 
such  an  exercise  of  the  powers  of  the  government  as  the 
settled  maxims  of  law  permit  and  sanction,  and  under  such 
safeguards  for  the  protection  of  individual  rights  as  those 
maxims  prescribe  for  the  class  of  cases  to  which  the  one  in 
question  belongs. 

Administrative  process,  it  has  been  said,  of  the  customary 
sort,  is  as  much  due  process  of  law  as  judicial  process.  To 
settle  the  question  as  applied  to  a  given  state  of  facts,  we 
have  but  to  examine  the  previous  condition  of  things  in  use, 
and  regarded  as  essential  to  the  protection  of  the  rights  of 
the  individual  under  such  circumstances,  and  if  in  substan- 
tial compliance  with  such  essentials,  the  course  prescribed 
may  be  said  to  be  in  consonance  with  the  law  of  the  land, 
and  to  constitute  due  process  of  law. 

The  power  of  taxation  is  confided  to  the  legislative 
department  of  the  government  and  "an  act  for  levying  taxes 
and  providing  the  means  of  enforcement  is  within  the 
unquestioned  and  unquestionable  power  of  the  legislature. 
It  is,  therefore,  the  law  of  the  land  not  merely  in  so  far  as 
it  lays  down  a  general  rule  to  be  observed,  but  in  all  the 
proceedings  and  all  the  process  which  it  points  out  or  pro- 
vides for  in  order  to  give  the  rule  full  operation."  (Coolfey 
on  Taxation,  pp.  48,  49.)  It  was  said  in  Kelly  v.  Pittsburg, 
104  U.  S.  80:  "Taxes  have  not,  as  a  general  rule,  in  this 
country  since  its  independence,  nor  in  England  before 
that  time,  been  collected  by  regular  judicial  proceed- 
ings. The  necessities  of  government,  the  nature  of  the 
duty  to  be  performed,  and  the  customary  usages  of  the  peo- 
ple, have  established  a  different  procedure,  which,  in  regard 
to  that  matter,  is  and  always  has  been  due  process  of  law. 

The  burden  sought  to  be  laid  upon  property  holders 
in  this  case  is  not,  it  is  true,  taxation  in  the  strict 
sense  of  the  term.     (Hagar   v.  Supervisors   of    Yolo,  47 
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Cal.  234.)  It  is  an  assessment  for  a  local,  for  a  municipal, 
improvement  which  is  sought  in  the  proceedings  under  re- 
view ;  but  in  principle  it  is  in  most  respects  subject  to  like 
considerations  with  cases  of  taxation. 

The  determination  as  to  whether  or  not  the  right  of  emi- 
nent domain  should  be  exercised  and  as  to  what  lands  are 
necessary  to  be  taken  in  the  exercise  of  that  right,  is  a 
political  and  legislative  question  and  not  a  judicial  one.  Its 
determination  rests  exclusively  with  the  legislature,  or  with 
such  subordinate  legislative  bodies  as  it  may  be  properly 
devolved  upon,  and  the  question  of  whether  the  exercise 
of  the  power  is  wise  or  not  is  one  with  which  the  judicial 
department  has  no  concern.  The  question  as  to  whether 
a  given  use  is  in  fact  a  public  use  may  be  inquired  into  by 
the  courts,  but  that  question  determined  in  the  affirmative, 
as  it  must  be  here,  and  the  power  of  the  court  is  confined  to 
seeing  to  it  that  the  burdens  cast  upon  the  citizen  are  in 
conformity  with  the  methods  prescribed  by  the  legislature 
and  that  those  methods  are  not  in  conflict  with  the  funda- 
mental rights  of  the  people.  (Gilmer  v.  Lime  Point,  18  Cal. 
257;  Contra  Costa  C,  M.  R.  R.  Co.  v.  Moss,  23  Cal.  324; 
Davies  v.  Los  Angeles,  86  Cal.  37;  In  re  Fowler,  53  N.  Y. 
62;  People  V.  Smith,  21  N.  Y.  505.) 

In  the  case  last  cited  it  was  said:  ''The  necessity  for 
appropriating  private  property  for  the  use  of  the  public  or 
of  the  government  is  not  a  judicial  question.  The  power 
resides  in  the  legislature.  It  may  be  exercised  by  means 
of  a  statute,  which  shall  at  once  designate  the  property  to 
be  appropriated  and  the  purpose  of  the  appropriation,  or  it 
may  be  delegated  to  public  officers,  or,  as  it  has  been  re- 
peatedly held,  to  private  corporations  established  to  carry 
on  enterprises  in  which  the  public  is  interested.  There  is 
no  restraint  upon  the  power,  except  that  requirincj  com- 
pensation to  be  made.  And  where  the  power  is  commit- 
ted to  public  officers,  it  is  a  subject  of  legislative  discretion 
to  determine  what  prudential  regulations  shall  be  established 
to  secure  a  discreet  and  judicious  exercise  of  the  author- 
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We  think  the  consensus  of  opinion,  the  weight  of  author- 
ity, is  to  the  effect  that  in  a  case  like  the  present  the  legis* 
lative  authority  would  have  a  perfect  right,  without  any 
notice  to  the  parties  to  be  affected  by  its  action,  in  the 
absence  of  a  statute  requiring  notice,  to  open  up  Market 
street,  and  determine  the  district  to  be  affected  thereby,  the 
latter  of  which  was  done  and  upheld  in  the  case  of  the 
widening  of  Dupont  street.  {Lent  v.  Ttilsofif  72  Cal.  404.) 
In  that  case  it  was  said,  in  substance,  that  the  parties  affected 
had  no  constitutional  right  to  be  heard  until  the  assessment 
was  made. 

The  notice  in  the  present  case  is  made  necessary  by  the 
act  under  which  the  council  received  its  authority,  and  was 
in  accord  with  the  requirements  of  the  act,  and  was  as 
specific  and  certain  as  is  practical  under  such  circumstances, 
and  was  substantially  such  as  has  been  approved  in  many 
cases  in  this  state  and  elsewhere.  To  require  such  a  notice 
to  name  all  the  persons  to  be  affected,  and  to  be  served  upon 
them  personally,  would,  for  a  variety  of  reasons,  require  an 
impossibility. 

We  are  of  opinion,  therefore: 

1.  That  the  proceedings  of  the  council  in  passing  tfie 
resolution  of  intention  and  in  declaring  the  exterior  bound- 
aries of  the  district  to  be  affected  by  the  contemplated  im- 
provement were  legislative  in  character. 

2.  In  matters  of  taxation  and  assessment  the  state  is  not 
bound  to  accord  personal  service  of  process  upon  the 
otizen. 

3.  That  the  notice  and  the  mode  of  its  service  was  in 
obedience  to  the  requirements  of  the  statute,  and  not  vio- 
lative of  any  inherent  or  constitutional  right  of  the  persons 
to  be  affected  thereby,  and  hence  in  accord  with  the  law 
of  the  land,  and  amounted  to  due  process  of  law  in  such  a 
case. 

No  objections  were  filed,  so  far  as  appears,  to  tiie  im- 
provement or  to  the  extent  of  the  district  lands  to  be 
affected  or  benefited  by  such  improvement,  hence,  under 
section    4    of    tiie    act,  the    council  'Ms  to  be  deemed  to 
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have  acquired  jurisdiction  to  order  any  of  the  work  to  be 
done  or  improvements  to  be  made." 

Thereupon  the  city  council  passed  the  ordinance  set  out 
in  the  transcript,  and  marked  C,  which  it  is  claimed  by 
appellant  was  the  ^exercise  of  judicial  power,  and  in  excess 
of  the  jurisdiction  conferred  upon  the  dty  council  by  the 
Act  of  March  6,  1889. 

That  order  or  ordinance  (Order  No.  2319)  purports  to 
be  an  order  for  "opening  and  extending  Market  street  from 
its  present  termination  in  a  southwesterly  and  westerly 
direction  to  the  Pacific  ocean."  By  section  i,  ^'Market  street 
is  declared  to  be  an  open  public  street  of  the  city  and  county 
of  San  Francisco,  from  its  present  termination  at  its  inter- 
section with  Castro  and  Seventeenth  streets,  thence  south- 
westerly and  westerly  with  a  uniform  width  of  one  hun- 
dred and  twenty  feet  to  low-water  mark  of  the  waters  of 
the  Pacific  ocean." 

The  said  street,  as  extended,  embracing  all  the  land  in- 
cluded in  the  boundaries  hereinafter  described,  is  hereby 
condemned,  appropriated,  acquired,  set  apart,  and  taken  far 
public  use,  except  those  portions  of  said  lands  "included 
therein  and  now  held  by  the  dty  and  county  as  open  public 
streets  or  highways,  to  wit" :  Then  follows  a  description  of 
the  proposed  street. 

Section  2  names  and  appoints  three  commissioners  to 
assess  the  benefit  and  damages  resulting  from  the  opening 
and  extending  the  street,  as  provided  for  in  resolution  of 
intention,  and  to  have  and  exercise  general  supervision  of 
the  proposed  work  and  improvement  until  the  completion 
thereof  pursuant  to  the  provisions  of  an  act  of  the  legisla- 
ture, etc.,  describing  the  objects  of  the  act  approved  Mardi 
6,  1889.    (Stats.  1889,  p.  70,  etc) 

The  question  presented  is:  i.  Was  the  act  .of  the 
board  of  supervisors  judicial  in  its  character  and  effect?  and 
if  so, 

2.  Was  it  in  excess  of  the  jurisdiction  conferred  upon 
the  board? 

The    passage     of    ordinary     resolutions     for    opening 
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streets  in  cities  by  the  tx)ard  of  supervisors  or  city  coun- 
cil, under  the  authority  conferred  by  the  act  of  Mardi  6, 
1889,  and  providing  for  commissioners,  etc.,  is  clearly,  we 
think,  a  legislative  act  A  legislative  act  is  said  to  be  one 
which  predetermines  what  the  law  shall  be  for  the  regula- 
tion of  future  cases  falling  under  its  provisions,  while  a 
judicial  act  is  a  determination  of  what  the  law  is  in  relation 
to  some  existing  thing  done  or  happened.  (Mdbry  v. 
Baxter,   11    Heisk.  690;  Sinking  Fund  Cases,  99  U.  S. 

761.) 

In  the  case  last  dted  it  was  said:  Whenever  an  act  un* 
dertakes  to  determine  a  question  of  right  or  obligation,  or 
of  property,  as  the  foundation  upon  which  it  proceeds,  such 
act  is  to  that  extent  a  judicial  one,  and  not  the  proper  exer- 
cise of  legislative  functions. 

''Thus  an  act  of  the  legislature  of  Illincns  auAorizing  the 
sale  of  the  land  of  an  intestate  to  raise  a  specific  sum  to  pay 
certain  parties  their  chixns  against  the  estate  of  the  de- 
ceased for  moneys  advanced  and  liabilities  incurred  was 
held  unconstitutional,  on  the  ground  that  it  involved  a  judi- 
cial determination  that  the  estate  was  indebted  to  ti^ose  par- 
ties for  the  moneys  advanced  and  liabilities  incurred  The 
ascertainment  of  indebtedness  from  one  party  to  another, 
and  a  direction  for  its  payment,  the  court  considered  to  be 
judicial  acts,  which  could  not  be  performed  by  the  legis- 
lature."   (3  Scam.  238.) 

Whenever  an  act  determines  a  question  of  right  or  obli* 
goHon  or  of  property  as  the  foundation  upon  which  it  pro- 
ceeds, such  an  act  is  to  that  extent  judicial. 

The  order  in  question  went  beyond  the  l^slative  func- 
tion of  declaring  a  street  an  open  and  public  one.  It  pur- 
ported to  and  condemned,  appropriated,  acquired,  set  apart, 
and  took  for  public  use  all  the  land  within  the  ex* 
terior  boundaries  of  the  street,  except  that  already  held  by  the 
dty. 

To  condemn  land  is  to  set  it  apart  or  appropriate  it  for 
public  use.  To  appropriate  is  to  mak^  a  thing  one's 
own,  to  make  it  the  subject  of  property,  to  exercise  do- 
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minion  over  an  object  to  the  extent  and  for  the  purpose  of 
making^  it  subserve  one's  own  proper  use  or  pleasure.  To 
acquire  is,  in  the  law  of  contracts  and  descents,  to  become 
the  owner  of  property ;  to  make  property  one's  own. 

"To  take  signifies  to  lay  hold  of,  and  when  applied  to 
land  implies  to  gain  or  receive  into  possession;  to  seize;  to 
deprive  one  of  the  possession;  to  assume  ownership.  Thus 
it  is  a  constitutional  provision  that  a  man's  property  shall 
not  be  taken  for  public  uses  without  just  compensation." 
(Black's  Law  Dictionary,  tit  Take.) 

The  terms  used  in  this  order  are  the  usual  and  apt  ones 
made  use  of  in  proceedings  in  the  courts  for  the  final 
condemnation  of  land  under  the  exercise  of  the  power  of 
eminent  domain.  They  are  not  the  usual  expressions  made 
use  of  in  the  exercise  of  legislative  power;  the  juris- 
diction of  the  board  conceded,  and  the  terms  used,  were 
sufficient  to  divest  the  title  of  the  petitioner  and  vest  it 
in  the  public,  to  appropriate  fhe  property  to  a  public  use. 
It  was  the  exercise  of  judicial  power.  It  will  not 
do  to  say  that  the  board  of  supervisors  had  no  such 
power,  and  therefore  we  must  presume  that  in  the 
order  they  merely  intended  their  action  as  preliminary 
to  proceedings  to  condemn,  should  they  become  neces- 
sary. 

The  order  in  question  speaks  in  no  uncertain  terms. 
It  uses  language  capable  of  only  one  mterpretation,  and 
that  as  showing  an  intent  to  condemn  the  land  indicated 
in  presenti. 

The  order  included  not  only  a  legislative  expression  of 
the  will  of  the  board  adopting  it  that  a  street  should  be 
opened,  but  in  addition  thereto  sought  to  perform  the  judi- 
cial act  of  taking  the  land  of  citizens,  rendered  necessary 
under  the  legislation  involved  in  the  order.  To  the  ex- 
tent which  it  sought  to  accomplish  this  last  object  it  was 
judicial. 

As  to  the  action  of  the  board,  so  far  as  judicial,  being  in 
excess  of  its  jurisdiction,  we  entertain  no  doubt. 

It    is    true    that    boards    of    supervisors,  city  councils. 
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and  like  local  boards  and  commissions  are  not  witiiin  the 
inhibition  of  section  i  of  article  III  of  our  state  constitution, 
and  may  be  invested  with  powers  belonging  to  either  or  all 
of  the  three  departments  of  our  government  {People  v. 
Supervisors,  8  Cal.  60;  People  v.  Provines,  34  Cal,  532; 
Kimball  v.  Supervisors,  46  Cal.  19.)  The  objection  to  that 
portion  of  the  order  is  not  simply  that  it  seeks  to  exercise 
judicial  power,  but  that  it  involves  an  exercise  of  such  power 
not  conferred  by  any  statute,  and  in  a  manner  which  no 
statute  can  authorize.  When  land  within  a  street  is  "con- 
demned, appropriated,  acquired,  set  apart,  and  taken  for 
public  use/'  it  would  seem  that  the  last  act  in  the  series 
essential  to  vest  in  the  public  a  right  to  its  use  as  a  thorough- 
fare is  accomplished. 

It  is  evidence  not  of  an  intention  to  take  and  condemn 
the  land  in  the  future  as  provided  in  the  statute  we  have 
referred  to,  but  of  a  present  condemnation,  segregation,  and 
dedication  to  the  use  of  the  public. 

It  follows  from  these  views  that  the  court  below  erred  in 
holding  that  the  Order  No.  3319  was  and  is  not  a  judicial 
act,  and  the  judgment  of  the  court  below  is  reversed,  asd 
the  cause  remanded. 

Beatty,  C.  J. — ^I  concur  in  the  judgment 

Rehearing  denied. 


[No.   14S4S.    In   Bank.— Janumir   t,   liti.] 

P.  J.  G.  KENNA,   Administrator,   etc.  Appellant,  v. 
THE  CENTRAL  PACIFIC  RAILROAD  COMPANY, 

Respondent. 

Htmsuaasfcm — Axmxm  fob  Dbatr — Contbibutort  Nboliobngb — ^Nonmjiv. 
-~A  nonsuit  is  properly  sranted  on  account  of  oontrlbutory 
neffliffonoe  in  an  action  by  an  administrator  agralnst  a  railroad 
company  for  the  allowed  nosllffont  killing  of  a  dooeased 
person,  where  it  appeared  from  the  evidence  on  the  part 
of  the  plaintiff  that  the  deoeased  was  employed  by 
the  company  as  a  plumber,  in  flttlns  and  oonaeottaff  pipes 
alongside  the  traoks  for  the  purpose  of  a  signal 
tower,  and,  while  engaged  in  this  work,  started  to  walk 
•long     one     of     the     traoks,     and     wallied     abo«t     flftoon 
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feet  after  a  train  came  within  the  ran^e  of  view;  that  he  did 
not  turn  around  or  look  to  see  if  the  train  warn  coming;  that 
there  warn  a  apace  of  ten  feet  by  the  side  of  the  track  over 
which  he  could  have  walked  Instead  of  walking  upon  the 
track,  and  that  he  could  have  sot  out  of  the  way  hy  taklns 
a  sinffle  siep  Into  this  space. 

IA.«.SXCUSB  or  ATPAaWKT  NBOUQBNGB  of  DBGIASSD — BUBDBN  OT   PROOr. 

— ^If  there  were  any  circumstances  which  would  excuse  the 
apparent  nesllffence  of  the  deceased  in  walking  upon  the  traok 
without  taking  any  precaution  to  avoid  danger,  it  was  Incum- 
bent upon  the  plalntlft  to  establish  them  at  the  triaL 

Bdl— DuTT  or  WORKXAN  Df  PxjLd  or  DANOtB.— One  who  is  working 
iB  a  place  where  he  is  exposed  to  danger  must  exercise  his 
fkkculties  for  his  own  protection,  and  if  he  fail  to  do  so,  he 
Is   not  entitled  to  damages  for  personal  injuries  received. 

Ui— WALKQfe  uroN  RAiUMtAo  TRACK. — ^Walkiuff  upon  the  line  of  a 
railroad  where  trains  are  at  any  time  liable  to  pass,  without 
looking  to  see  whether  a  train  Is  approaohins.  Is  neffllsenoe 
Per  se  which  will  preclude  a  recovery  for  Injuries  received. 

be — NBOuoBNCSy  WBsr  A  QuMTioN  or  Law— -NoNSxiir.— Where  the 
facts  in  an  action  for  damages  for  neffUffence  are  undisputed* 
and  the  plaintlfTs  nesliffence  clearly  appears  therefrom,  or 
when  the  uncontradicted  evidence  mi  the  part  of  the  plalntlft 
Is  such  that  the  only  reasonable  oonstruotlon  that  can  be  drawn 
therefrom  la  that  the  injured  person  did  not  exercise  such  oare 
as  men  of  ordinary  prudence  usually  exercise  In  positions  of 
like  exposure  and  danger,  the  issue  of  neffllffence  is  a  question 
of  law  to  be  determined  by  the  court,  and  It  is  its  duty  to 
graat  a  nonsuit. 

Appsal  from  a  judgment  of  the  Superior  Court  of  die 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial 

The  facts  are  stated  in  the  opinion  of  the  court 
Frank  Sullivan,  for  Appellant 

Frank  Shay,  for  Respondent 

Harrison,  J. — Action  to  recover  damages  IFor  causing  the 
death  of  Patrick  Fallon,  the  plaintiff's  intestate.  At  the 
dose  of  the  plaintiff's  testimony  the  court  granted  a  nonsuit 
The  plaintiff  moved  for  a  new  trial;  and  from  the  order 
denying  the  same,  as  well  as  the  judgment,  he  has  ap- 
pealed. 

In  January,  1885,  the  defendant  was  engaged  in  erect- 
ing a  tower  on  the  Oakland  mole,  and  constructii^  a  sig- 
nal system   to   be    connected    therewith.     The    plaintiff's 
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intestate  was  employed  by  the  defendant  as  a  plumber,  for 
fitting  and  connecting  pipes  to  be  laid  in  the  tower  and 
alongside  its  tracks.  This  tower  was  about  four  hundred 
feet  from  the  end  of  the  mole,  and  a  few  feet  to  the  south 
of  the  Alameda  track.  There  were  two  tracks  for  the 
Alameda  trains,  and  to  the  north  of  them  were  the  tracks 
of  the  Oakland  trains.  Between  these  tracks,  and  about 
one  hundred  feet  to  the  east  of  the  tower,  there  was  an 
open  space  in  which  was  placed  the  plumber's  bench.  On 
the  loth  of  January  Fallon  started  to  go  from  the  tower  to 
this  bench  for  the  purpose  of  cutting  a  piece  of  pipe,  and 
while  walking  upon  the  end  of  the  ties  on  the  outer  or 
southern  most  track,  at  a  point  about  seventy-five  feet  east 
of  the  tower^  was  struck  in  the  back  by  the  locomotive  o£ 
the  Alameda  train,  and  instantly  killed.  Directly  to  the 
south  from  this  place,  and  ten  feet  away,  was  a  pile  of 
ties,  against  which  he  was  thrown,  and  between  this  pile 
and  the  ends  of  the  ties  on  which  he  was  walking  was  an 
open  space  or  depression  in  the  ground,  slightly  uneven, 
and  a  little  lower  than  the  level  of  the  trade.  The  track  at 
this  place  is  laid  upon  a  curve,  and  the  tower  aforesaid 
prevented  a  clear  view  of  it  to  the  end  of  the  mole;  but 
from  the  point  at  which  the  deceased  was  walking  at 
the  time  he  was  struck,  it  could  be  seen  for  a  distance  of 
about  one  hundred  and  fifty  feet  Four  trains  of  cars 
passed  over  this  track  every  hour;  that  is,  one  Alameda 
train  in  each  direction  at  intervals  of  a  half-hour,  and, 
in  addition  to  these,  the  daily  San  Jose  and  Livermore 
trains.  It  appears  from  the  evidence  that  the  bell  upon 
the  locomotive  which  struck  the  deceased  was  not  rung, 
nor  was  its  whistle  sounded.  There  is  some  uncertainty 
as  to  the  speed  at  which  it  was  moving;  for,  although 
plaintiff's  witness  testified  that  it  was  going  at  the  rate 
of  twenty  miles  an  hour,  the  weight  and  accuracy  of  his 
testimony  is  somewhat  impaired  by  his  further  testimony 
that  when  the  train  was  opposite  the  tnwer  the  deceased  was 
sixty  feet  away,  and  that  he  had  wallced  fifteen  feet  before 
he  was  struck  by  the  locomotive. 
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It  may  be  assumed,  however,  that  the  defendant  was 
gnilty  of  negligence  to  such  a  degree  that  in  the  absence  of 
any  other  evidence  it  would  be  liable  in  damages,  but  the 
contributory  negligence  of  the  deceased  was,  nevertheless, 
such  as  to  prevent  a  recovery  against  the  defendant.  It  ap- 
pears from  the  evidence  that  Fallon  was  a  prudent,  cautious 
man,  twenty-two  years  old ;  that  he  knew  the  danger  of  the 
place  in  whicb  he  was  working;  had  talked  with  his  uncle 
about  it;  had  had  the  experience  of  several  days  in  which 
to  learn  the  frequency  with  which  the  trains  passed  over 
the  track,  and  to  become  acquainted  with  the  danger;  and 
that  owing  to  the  curve  in  the  track  and  the  obstruction 
caused  by  the  tower,  he  could  not  see  an  approaching 
train  until  it  came  within  a  few  rods  of  him.  It  was 
therefore  incumbent  on  him  to  exercise  a  corresponding 
care  and  vigilance  to  avoid  danger,  rather  than  negli- 
gently and  recklessly  expose  himself  to  injury.  "His  em- 
ployment and  the  theater  of  his  services  may  not  be 
disregarded.  They  made  him  conversant  with  the  local- 
ity, the  character  and  frequency  of  trains,  the  neces- 
sity for  incessant  vigilance  to  avoid  injury,  and  the 
fact  that  no  one  could  venture  upon  the  tracks  and 
escape  injury  without  the  greatest  circumspection."  (49 
Mich.  413.)  The  law  demands  that  one  who  is  working 
mg  in  a  place  where  he  is  exposed  to  danger  shall  himself 
exercise  his  faculties  for  his  own  protection,  and  does 
not  permit  a  recovery  for  damages  resulting  from  a  neglect 
of  this  rule.  Walking  upon  the  line  of  a  railroad  where 
trains  are  at  any  time  liable  to  pass  is  itself  dangerous, 
and  to  do  so  without  looking  to  see  whether  a  train  is 
approaching  is  negligence  per  se.  It  is  a  fixed  rule 
that  it  is  the  duty  of  any  one,  when  attempting  to 
cross  a  railroad  track  upon  a  highway,  to  be  vig- 
ilant, to  look  and  to  listen  before  attempting  to  cross, 
and  a  failure  to  do  so  is  regarded  as  such  negligence 
on  his  part  as  to  preclude  a  recovery.  (Glascock  v. 
C.  P.  R.  R.  Co.,  73  Gal.  137.)  With  greater  reason 
does  the  principle  of  this  rule  apply  to  one  who  is  trav- 
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eling  laterally  along  the  route  of  a  railroad,  and  knows 
that  engines  mil  soon  follow  him.  ''It  is  negligence  for 
a  person  to  walk  upon  the  track  of  a  railroad,  whether  laid 
in  the  street  or  upon  the  open  field,  and  he  who  deliberately 
does  so  will  be  presumed  to  assume  the  risk  of  the  perils 
he  may  encounter.  The  crossing  of  the  track  of  a  railroad 
is  a  different  thing.  The  one  is  unavoidable,  but  in  the 
other  case  he  voluntarily  assumes  to  walk  amid  dangers 
constantly  imminent."  {Illinois  Cent,  R.  R.  Co.  v.  Hall, 
72  111.  222.  See  also  Austin  v.  Chicago  etc.  R.  R.  Co.,  91 
111-  35;  Roden  V.  Chicago  etc.  R.  R.  Co.,  133  IlL  72;  Mc-^ 
Allister  v.  Burlington  etc.  R.  R.  Co.^  64  Iowa,  395 ;  Delaney 
V.  Milwaukee  etc.  R.  R.  Co.,  33  Wis.  76;  Railroad  Co.  v. 
Depew,  40  Ohio  121;  O'Donnell  v.  Missouri  etc.  R.  R. 
Co.,  7  Mo.  App.  190;  Schmolze  v.  Chicago  etc.  R.  Rm  Co., 
83  Wis.  659;  Baltimore  etc.  R.  R.  Co.  v.  State,  69  Md.  551 ; 
AerJcfetz  v.  Humphreys^  145  U.  S.  418;  Holmes  v.  South 
PaciAc  Coast  Ry.  Co.,  97  Cal.  161.)  The  deceased  in  the 
present  instance  selected  the  track  as  his  route  for  his  own 
convenience,  and  not  through  any  necessity.  There  was 
ample  space  for  him  to  walk  with  safety  and  convenience 
between  the  track  and  the  pile  of  ties.  The  only  reason 
assigned  for  his  not  doing  so  was  that  it  was  not  quite 
as  convenient  as  the  track,  because  it  was  uneven.  It  also 
appears  that  there  was  a  sufficient  space  between  the  Ala- 
meda tracks  and  the  Oakland  tracks  in  which  to  place 
the  plumber's  bench,  and  no  reason  was  shown  why  he 
did  not  cross  the  tracks  at  the  tower,  and  go  upon  the 
north  side  of  the  Alameda  tracks.  "He  voluntarily  and 
needlessly  put  himself  in  a  highly  dangerous  place,  a  place, 
however,  where  he  might  go  without  incurring  any  lia- 
bility as  a  wrongdoer,  but  where  his  own  safety  required 
his  attention  to  his  surroundings  without  one  moment's 
interruption.  If  he  risked  himself  in  such  a  place  he 
must  take  whatever  injury  came  from  his  own  want  of 
attention  to  his  danger.  (Railroad  Co.  v.  Depew,  40 
Ohio,  127.)  If  there  were  any  circumstances  which 
would  excuse  the  apparent  negligence  of  th«.  deceased  in 
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walking  upon  the  track  without  taking  any  precaution  to 
avoid  danger,  it  was  incumbent  upon  the  plaintiff  to  estab- 
lish them  at  the  trial. 

When  the  facts  are  undisputed,  and  the  plaintiff's  negli- 
gence clearly  appears  therefrom,  or  when  the  uncontradicted 
evidence  on  the  part  of  the  plaintiff  is  such  that  the  only 
reasonable  construction  that  can  be  drawn  therefrom  is  that 
the  injured  persoa  did  not  exercise  such  care  as  men  of 
-ordinary  prudence  usually  exercise  in  positions  of  like 
exposure  and  danger,  the  issue  of  n^ligence  is  a  question 
of  law  to  be  determined  by  the  court.  There  is  no  issue  of 
fact  to  be  submitted  to  the  jury,  but  it  is  the  duty  of  the 
court  to  grant  a  nonsuit.  (Flemtning  v.  Western  Pac.  R.  R. 
Co.,  49  Cal.  253;  Glascock  v.  Central  Pac.  R.  R.  Co^  73 
Cal.  137.) 

In  the  present  case  the  facts  connected  with  the  killing 
of  Fallon  were  presented  by  a  single  witness  on  behalf  of 
the  plaintiff,  and  his  testimony  was  clear  and  unequivocal 
that  when  the  train  passed  by  the  tower  Fallon  could  have 
seen  it  if  he  had  turned  around;  that  he  had  time  to  turn 
around  and  look  before  the  engine  struck  him;  that  he 
walked  fifteen  feet  after  the  engine  came  within  the  range 
of  view;  that  he  did  not  turn  around  and  look— did  not 
look  at  all — to  see  if  the  train  was  coming;  that  there  was 
a  space  of  ten  feet  between  the  track  on  which  he  was  walk- 
ing and  the  pile  of  ties  where  he  could  have  stepped,  and 
over  which  he  could  have  walked  instead  of  walking  upon 
the  track;  that  he  could  have  got  out  of  the  way  of  the 
engine  by  stepping  a  single  step  into  this  space.  These  facts 
appearing  in  the  plaintiff's  testimony,  and  nothing  to  impair 
dieir  effect,  the  court  properly  granted  the  nonsuit 

The  judgment  and  order  are  affirmed. 

McFarland,  J.,  Garoutte,  J.,  De  Haven,  J.,  Fitzgerald, 

J ,  and  Beatty,  C.  J.,  concurred. 

Rehearing  denied. 
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[No.  19214.     Department  Two.— January  4,  1)194.] 

FREDERICK  S.  GOULD,  Appellant,  v.  O,  A.  STAF- 
FORD,  Respondent. 

DXTBUIION    OF    WATBB — AMENDMENT    OT    ANSWER — CHANOE    OT    IEEUAB 

Discretion  of  Court. — ^In  an  action  by  a  lower  riparian  pro- 
prietor to  restrain  an  upper  riparian  proprietor  from  divetlnff 
water  from  the  stream,  where  the  defendant  averred  In  his 
origrinal  answer  that  as  a  riparian  owner,  and  also  by  virtue 
of  a  prescriptive  riirht,  he  was  entitled  to  divert  more  water 
than  his  flume  could  carry,  the  court  has  discretion  to  allow 
the  defendant  to  amend  his  answer  by  'omlttlngr  the  defense 
■et  out  In  the  original  answer,  and  averrinff  that  durlnir  the 
time  of  the  alleged  diversion  a  part  of  his  riparian  land  was 
leased  to  tenants  over  whom  he  had  no  control;  that  if  more 
water  was  diverted  through  the  flume  than  the  leased  riparian 
land  was  entitled  to  the  tenants  alone  were  liable  for  the  di- 
version. 

ID.^-Ambndmbnt8  to  be  LntEBAf.T.T  ALLOWED. — ^The  oouru  should  be 
liberal  in  allowlnir  amendments  to  pleadings  when  they  do  not 
seriously  impair  the  rights  of  the  opposite  party;  and  this 
rule  is   particularly  applicable   to  amendments   to  an  answer. 

Id. — ^Mistake  of  Law  Immaterial. — ^The  powe,r  of  a  court  to  allow 
amendment  is  not  limited  by  the  character  of  the  mistake 
which  calls  forth  its  exercise;  and  the  fact  that  the  proposed 
amendment  is  based  mainly  upon  a  mistake  of  law  Is  Imma- 
terial. 

Ir-^-Law  of  Case — Change  of  Pleadings. — The  decision  of  this  court 
upon  a  former  appeal  that  diversions  by  third  parties  con- 
stitute no  defense  under  the  pleadings  as  they  then  stood  is 
not  the  law  of  the  case,  so  as  to  debar  the  defenaant  from 
provfnsr  the  acts  of  his  tenants  upon  the  second  trial  under 
an  amended  answer  setting  up  that  the  water  was  not  diverted 
by  himself,  but  by  his  tenants,  for  whose  acts  he  was  not 
responsible. 

In. — ^DrvERsioN  OF  Water  bt  Lessees  of  ripaszan  Land — Owner  Not 
IiLdBLB. — ^An  owner  of  riparian  land  who  has  leased  the  land 
to  tenants  for  a  term  of  years,  slvlng  them  the  exclusive  pos- 
session i  nd  control  of  the  premises,  and  of  the  flumes  by  which 
the  water  of  the  stream  could  be  carried  to  the  leased  land 
which  they  were  bound  to  keep  In  repair.  Is  not  responsible  for 
a  wrongful  diversion  of  a  greater  quantity  of  water  by  the 
tenants  than  they  were  entitled  to  divert.  If  he  did  not  parti- 
cipate in  any  manner  in  such  diversion,  and  was  not  notified  of 
any  wrongful  diversion,  nor  requested  to  abate  the  nuisance. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Santa  Barbara  County  and  from  an  order  denying  a  new 
trial. 

The  facts  arc  stated  iu  the  opinion  of  the  court. 

George  H.  Gould,  and  John  J.  Boyce,  for  Appellant 

B.  F.  Thomas,  for  Reispondent 
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McFabland^  J. — ^This  action  was  brought  by  plaintitt, 
who  is  a  lower  riparian  proprietor  on  a  stream,  to  restrain 
the  defendant,  who  is  an  upper  riparian  proprietor  on  the 
same  stream,  from  diverting  water  therefrom.  Judgment 
went  for  defendant,  and  plaintiff  appeals. 

The  case  has  been  here  twice  before,  77  Cal.  66;  91  Cal. 
146.  On  the  first  appeal  a  judgment  in  favor  of  defendant 
was  reversed  on  account  of  defective  finding;  and  it  was 
said  in  the  opinion  that  under  the  pleadings,  as  they  then 
stood,  evidence  of  diversions  of  water  by  third  persons 
would  be  admissible  only  as  to  the  amount  of  damages 
(which  were  waived  by  plaintiff)  ;  and  that  findings  9S  to 
the  acts  of  certain  Chinamen  and  others  were  irrelevant 
and  against  the  admissions  of  the  answer.  Certain  prin- 
ciples as  to  riparian  rights  were  also  stated  for  the  guidance 
of  the  court  on  another  trial.  When  the  case  went  down 
to  the  trial  court  defendant  asked  leave  to  file  a  certain 
amended  answer,  to  which  the  plaintiff  objected;  flie  court 
allowed  it  to  be  filed ;  and  plaintiff  excepted — preserving  his 
exception  in  a  bill  of  exceptions.  But  on  the  second  trial 
judgment  was  rendered  for  plaintiff;  so  that  the  objection 
to  the  amended  answer  was  not  presented  to  this  court  on 
the  second  appeal.  Upon  the  second  appeal  the  judgment 
for  plaintiff  was  reversed,  mostly  upon  points  which  do  not 
arise  on  the  present  appeal.  When  the  case  went  down  the 
second  time  plaintiff — in  addition  to  the  exception  which 
he  had  preserved  as  before  stated — amoved  the  court  to  strike 
out  the  said  amended  answer;  and  his  motion  having  been 
denied  he  again  excepted. 

The  point  most  elaborately  argued  by  appellant  is  that 
the  court  erred  in  permitting  respondent  to  file  his  amended 
answer. 

It  appears  that  the  alleged  wrongful  diversion  was 
made  through  a  small  flume  into  which  the  water  was 
turned  from  time  to  time  by  temporary  obstructions,  or 
dams,  across  the  stream.  In  the  original  answer  it  was 
averred,  among  other  things,  that  defendant  as  a  ripa- 
rian owner,  and  also  by  virtue    of    a    prescriptive  right,    - 
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was  entitled  to  divert  more  water  than  said  flume  could 
carry;  and  he  thus  justified  the  diversion.  In  the  amended 
answer  he  omitted  the  defense  just  stated,  and  averred  that 
during  the  time  of  the  alleged  diversion  a  part  of  his 
riparian  land  was  leased  to  certain  tenants  over  whom  he 
had  no  control ;  and  that  if  during  said  time  more  water  was 
diverted  through  said  flume  than  said  leased  riparian  land 
was  entitled  to,  said  tenants  alone  are  liable  therefor  to 
plaintiff.  And  it  is  to  this  difference  between  the  two  answers 
that  plaintiff  mainly  objects. 

We  cannot  say  that  the  court  abused  its  discretion  in 
permitting  the  amended  answer.  The  rule  is  that  courts 
will  be  liberal  in  allowing  an  amendment  to  a  pleading  when 
it  does  not  seriously  impair  the  rights  of  the  opposite 
party — and  particularly  an  amendment  to  an  answer. 
A  defendant  can  generally  set  up  as  many  defenses  as  he 
may  have.  Appellant  contends  that  the  affidavits  upon 
which  the  motion  to  amend  was  made  show  that  it  was 
based  mainly  on  a  mistake  of  law  made  by  respondent's 
attorney;  but,  assuming  that  to  be  so,  still  the  power 
of  a  court  to  allow  an  amendment  is  not  limited  by  the 
character  of  the  mistake  which  calls  forth  its  exercise. 
The  general  rule  that  a  party  cannot  be  relieved  from 
an  ordinary  contract  which  is  in  its  nature  final,  on  account 
of  a  mistake  of  law,  does  not  apply  to  proceedings  in  an 
action  at  law  while  it  is  pending  and  undetermined. 
Pleadings  are  not  necessarily  final  until  after  judgment. 
Section  473  of  ^^  Code  of  Civil  Procedure  provides  that 
the  court  may  allow  an  amendment  to  a  pleading  to 
correct  certain  enumerated  mistakes  or  "a  mistake  in 
any  other  respect,"  and  "in  other  particulars.**  The 
true  rule  is  well  stated  in  Ward  v.  Clay,  82  Cal. 
502.  In  the  case  at  bar  evidence  of  the  lease  was 
given  at  the  first  trial;  and  we  cannot  see  that  the 
amendment  before  the  second  trial  put  plaintiff  in  a 
position  any  different  from  that  which  he  would  have 
occupied  if  the  amendment  had  been  made  before  the  first 
trial. 
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Appellant  contends  that  the  court  erred  in  allowing  re- 
spondent to  ask,  on  cross-examination  of  Packard,  a  wit- 
ness for  appellant,  certain  questions  touching  the  diversion 
of  water  by  third  persons,  and  argues  that  said  questions 
were  contrary  to  the  law  of  the  case  as  settled  by  this  court 
on  the  first  appeal.  We  think,  however,  that,  considering 
the  testimony  of  the  witness  in  chief,  the  said  questions 
were  not  beyond  the  legitimate  scope  of  cross-examination. 
As  to  "the  law  of  the  case,"  it  may  be  remarked  that 
what  the  court  said  on  the  first  appeal  related  entirely  to 
the  attempt  of  the  defendant,  tmder  the  pleadings  as  they 
then  stood,  to  prove  diversions  by  third  persons  as  a  de- 
fense; it  had  nothing  to  do  with  the  question  of  proper 
cross-examination,  and,  of  course,  nothing  to  do  with  the 
right  of  respondent,  under  the  present  answer,  to  show 
the  acts  of  his  tenants.  But,  in  fact,  this  point  and  all 
other  points  made  by  appellant,  except  his  objection  to 
the  amendment  of  the  answer,  are  unimportant  and  im- 
material if  the  findings  of  the  court  are  to  stand  to  the 
effect  that  if  any  damage  was  done  to  appellant  by  the 
alleged  diversion  of  water  it  was  done,  not  by  respondent, 
but  by  his  tenants,  for  whose  acts  he  is  not  responsible. 
The  court  found  that  respondent  leased  a  portion  of  his 
riparian  land  to  certain  tenants  for  a  term  of  five  years, 
and  agreed  to  construct  and  did  construct  a  six-inch 
flume  by  which  the  water  of  the  stream  could  be  carried 
to  the  leased  land — the  tenants  to  keep  the  flume  in  re- 
pair; that  respondent  "had  nothing  to  do  or  say  as  to 
the  quantity  of  water  that  was  diverted  into  said  flume; 
that  during  the  times  stated  in  the  complaint  the  said 
tenants  "had  actual  and  exclusive  possession  and  control 
of  said  premises  and  of  the  flume";  that  during  said 
time  respondent  did  not  erect  any  dam  or  obstruction 
across  said  stream,  or  prevent  any  part  of  its  waters 
from  flowing  down  the  same,  or  cause  any  part  thereof 
to  be  wasted  or  carried  away  from  appellant's  riparian 
land:  that  all  of  the  water  which  flowed  through  said 
flume  was  caused  to  so  flow  by  said  tenants  over  whom 
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respondent  had  no  control;  and  that  prior  to  the  com- 
mencement of  this  action  no  notice  was  given  respondent 
that  there  was  a  wrongful  diversion  of  water  through  said 
flume,  nor  any  demand  made  to  abate  the  alleged  nuisance. 
It  is  apparent  that  if  these  findings  of  fact  are  justified 
by  the  evidence,  and  constitute  in  law  a  defense,  then  it 
would  be  useless  to  inquire  whether  the  court  committed 
any  error  in  arriving  at  the  other  findings  about  the  quan- 
tity of  water  to  which  appellant  was  entitled,  the  quantity  of 
which  he  was  deprived,  the  damagw  done  him,  etc. 

We  do  not  deem  it  necessary  to  discuss  here  the  general 
principle  of  law  which  applies  to  the  question  whether  or 
not,  in  any  particular  case,  a  landlord  is  responsible  for 
wrongful  acts  or  nuisances  done  or  created  by  his  tenants. 
The  general  rule  is,  itself,  well  established;  but  its  applica- 
tion to  particular  facts  is  often  difficult,  and  there  have  been 
many  decisions  where  the  rule  was  invoked.  Sufficient  was 
said  on  the  subject  in  the  opinion  of  this  court  on  the  last 
appeal,  both  as  to  the  rule  and  as  to  its  application  to  the 
particular  facts  in  the  case  at  bar.  (91  Cal.  146.)  It  is 
enough  to  say  here  that  the  evidence  is  not  insufficient  to 
support  the  findings  on  this  subject  above  specially  stated; 
and  that  those  findings  justify  the  legal  conclusion  that 
respondent  was  not  liable,  under  the  circumstances,  for  the 
said  diversions  of  water  by  his  tenants.  This  being  so,  the 
judgment  must  be  affirmed. 

Judgment  and  order  affirmed. 

De  Haven,  J.,  and  Fitzg«rald,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[No.  18205.     Department  One. — January  I.  1894.] 

THE  PARKE  AND  LACY  COMPANY,  Respondent,  v. 
THE  WHITE  RIVER  LUMBER  COMPANY  et  al., 
Appellants. 

OWfpiTioNAL  SAia  Imkwm  or  Pbmonax.  psopvtTr— Titlb  to  Pass  Upon 
PATicaNT.-~An  agreement  by  which  the  ownen  of  personal 
property  lease"  It  to  others,  and  which  provides  that  upon 
the  prompt  payment  of  the  sum  of  money  to  be  paid  as  rental 
the  tlile  to  the  property  would  pass  to  the  lessees,  lathough 
called  a  lease.  Is  not  one,  but  is  either  a  eomplete  or  condi- 
tional sale. 

ID. — FORBCUMUBS    OP    MORTOAOB    TO    BBCUBa    PXTBCHASB    MOlOir — ^RATITI- 

GATxoM  OF  Baim. — Conoedluff  such  an  agrreement  to  be  a  conditional 
rather  than  an  absolute  sale,  the  action  of  the  owners  of  the 
property  in  f oreeloslns  a  mort^agre  of  realty,  flrlTen  by  the  pur- 
ehasers  of  the  property  to  secure  the  puchase  price.  Is  a  rati- 
lleation  of  the  sale,  and  defeats  the  rlarhts  of  the  sellers  to  re- 
elalm  the  property  because  of  noncomplianoe  with  the  oondl- 
tions  of  the  Instrument  in  regard  to  payments. 
tti  BiaonoK  or  Utoonsistbit  RBicsDzas.— When  two  inconsis- 
tent remedies  are  open  to  a  person  he  must  elect  which 
he  will  pursue,  and  haTl&ff  elected  one,  he  is  debarred 
from  the  other. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Tulare  County,  and  from  an  order  denying  a  new  trial* 

The  facts  are  stated  in  the  opinion  of  the  court 

/•  A.  Hannah^  for  Appellants. 

The  instrument  in  question  was,  in  effect,  a  contract  of 
sale,  and  not  a  lease  or  bailment.  {Heryford  v.  Davis,  102 
U.  S.  235;  Sliver  Bow  M.  &  M.  Co.  v.  Lowry,  6  Mont 
288;  In  re  Seymour^  83  Mich.  496;  Miller  v.  Steen^  30  Cal. 
403;  Bailey  v.  Hervey,  135  Mass.  172;  De  Saint  Germain 
V.  Wind,  3  Wash.  T.  189;  McGinnis  v.  Savage,  29  W.  Va. 
362;  Harkness  v.  Russell,  7  Sup.  Ct.  Rep.  51;  Hart  v. 
Barney,  7  Fed.  Rep.  553;  Parquhar  v.  McAlevy,  142  Pa. 
St  233 ;  Hays  v.  Jordan,  85  Ga.  741 ;  Baldwin  v.  Van 
Wagener,  33  W.  Va.  293 ;  Gorham  v.  Holden,  79  Me.  317 ; 
Hervey  v.  R.  I.  Locomotive  Works,  93  U.  S.  664;  Lucas 
V.  Campbell,  88  111.  447.)  By  electing  to  sue  for  the 
purchase  price,  and  thus  treating  the  transaction  as  a 
sale,  plaintiff  has  waived  the  condition  of  payment 
(Bailey  v.  Hervey,  135  Mass.  172;  Butler  v.  Hildreth,  17 
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Mass.  60s;  Terry  v.  Munger,  121  N.  Y.  161;  18  Am.  St 
Rep.  803 ;  Boots  v.  Ferguson,  26  Hun,  129 ;  Mild  v.  Burton, 
49  Mich.  43;  Stewart  v.  Huntington,  124  N.  Y.  127;  Pomc- 
roy's  Remedies,  2d  cd.,  sees.  565-569;  i  Wait's  Actions  and 
Defenses — ^Election  of  Remedies,  p.  504;  Bach  v.  Tuck,  126 
N.  Y.  53 ;  Fleury  v.  Tufts,  25  111.  App.  loi ;  Aultman  &  Co. 
Y.  Olsen,  43  Minn.  409.) 

H,  A.  Fowellf  for  Respondent 

Contracts  of  the  nature  of  the  one  at  bar,  whether  in  the 
form  of  a  lease  or  of  a  conditional  sale,  have  uniformly  been 
enforced  in  accordance  with  the  expressed  intention  of  the 
parties.  (Putnam  v.  Lamphier,  36  Cal.  151;  Kohler  v. 
Hayes^  41  Cal.  455;  Hegler  v.  Bddy^  53  Cal.  597;  March  v. 
McKay,  56  Cal.  85 ;  Hendy  v.  Dinkerhoff,  57  Cal.  3.) 

Garoutte,  J. — ^This  is  an  action  to  recover  possession  of 
certain  personal  property  or  its  value.  Defendants  appealed 
from  the  judgment  and  order  denying  a  motion  for  a  new 
trial.  PlaintiflF,  being  the  owner  of  certain  personal  prop- 
erty, consisting  of  machinery,  etc.,  gave  to  defendants  a 
writing,  the  substantial  portions  of  which  are  as  follows : 

Lease. 

"The  Parke  and  Lacy  Company,  of  San  Francisco, 
California,  lessors,  hereby  lease  unto  the  White  River 
Lumber  Company  and  Warren  D.  Parson,  of  Tu- 
lare county,  California,  lessees,  the  following  property 
for  the  period  of  nine  months  from  the  fifteenth  day 
of  June,  1889,  to  wit  [then  follows  a  description  of  the 
property] :  Said  property  is  to  be  used  only  at  Arbor 
Vitae,  Tulare  county,  State  of  California,  and  said  lessees 
are  to  pay  to  said  lessors,  at  San  Francisco,  for  the  use 
of  said  property,  the  sum  of  three  thousand  and  sixty- 
four  dollars,  payable  as  follows:  All  on  the  fifteenth  day 
of  March,  a.  d.  1890.  Said  lessees  agree  that  they  will 
pay  the  rent  at  *he  times  and  in  the  manner  afore- 
said  It  is  further  agreed  that  time  is  of  thf 

essence    of    this    agreement,   and    upon   a   failure   of   the 
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lessees  strictly  to  keep  and  perform  any  of  the  covenants 
or  provisions  hereof  by  them  agreed  to  be  performed,  then 
and  thereupon,  without  any  notice,  this  instrument  shall  be 
deemed  to  be  canceled,  and  of  no  further  effect  as  against 
lessors,  and  all  right  and  interest  of  lessees  in  or  to  said 
property  shall  cease,  and  all  rent  by  lessees  theretofore  paid 
shall  belong  to  lessors  as  full  pa>Tnent  for  the  prior  use  of 
«aid  property,  and  lessors  shall  be  entitled  to  take  unto  their 
possession  all  of  said  property.  Said  lessors  further  agree 
that  upon  strict  performance  by  lessees  with  all  the  fore- 
going covenants  and  provisions  by  them  to  be  kept  and  per- 
formed, they  shall  (but  not  otherwise)  have  the  right  to 
purchase  said  property  by  the  prompt  payment  to  lessors  of 
the  sum  of  three  thousand  and  sixty- four  dollars." 

During  the  progress  of  the  trial  respondents'  counsel 
admitted  that  the  three  thousand  and  sixty-four  dollars 
referred  to  in  the  last  clause  of  the  contract  was  the 
«ame  sum  of  money  that  was  to  be  paid  as  rent,  and 
that  upon  the  payment  of  said  sum  the  title  to  the  prop- 
-eity  would  pass  to  defendants;  and,  indeed,  it  is  fairly 
apparent  from  the  writing  itself.  This  stmi  of  money 
was  not  paid  at  the  time  agreed  upon,  and  subsequently 
ifae  present  action  was  brought  to  secure  possession  of  the 
twoperty. 

The  nature  of  the  judgment  to  be  rendered  in  this  case 
-fa  determined  entirely  by  the  construction  to  be  given  the 
writing  from  which  we  have  quoted.  In  addition  to  this 
writing,  upon  the  same  date  a  mortgage  was  given  to  plain- 
^ff  by  one  Hilton,  upon  certain  real  estate,  to  secure  a 
promissory  note  for  six  hundred  and  fifty  dollars,  payable 
1>y  defendants  to  plaintiff,  and  also  to  secure  the  said  sum 
-of  three  thousand  and  sixty-four  dollars,  specified  in  the 
so-called  lease. 

This  paper  was  not  a  lease.  Calling  it  a  lease  did  not 
^establish  the  fact.  This  is  peculiarly  a  case  where  there 
is  nothing  in  a  name,  for  the  contents  of  the  paper  de* 
termine  its  true  character.  It  is  said  in  Heryford  y. 
Davis,  102  U.  S.  235:    "What  then  is  the  true  construe- 
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tion  of  the  contract?  The  answer  to  this  question  is  not 
to  be  found  in  any  name  which  the  parties  may  have  given 
to  the  instrument,  not  alone  in  any  particular  provision  it 
contains  disconnected  from  all  others,  but  in  the  ruling  in- 
tention of  the  parties  gathered  from  all  the  language  they 
have  used.  It  is  the  legal  effect  of  the  whole  which  is 
to  be  sought  for.  The  form  of  the  instrument  is  of  little 
account."  That  the  writing  is  not  a  lease  is  settled  beyond 
all  dispute  by  the  one  fact  that  upon  the  payment  of  the 
amount  stated  in  the  contract  the  title  was  to  pass  irrevocably 
to  defendants. 

This  contract  either  transferred  the  title  of  the  property^ 
to  defendants,  and  thus  was  a  sale  perfect  and  complete,, 
or  it  was  a  conditional  sale.  And  as  to  the  character  of  the 
judgment  that  should  be  rendered,  it  is  immaterial  which- 
of  these  constructions  be  placed  upon  it.  If  it  was  an- 
absolute  sale  at  the  time  it  was  entered  into,  ^and  the  fact 
that  a  mortgage  was  given  to  secure  the  amount  therein 
specified  is  strongly  indicative  that  such  was  its  legal  effect, 
then  plaintiff  has  no  title  in  the  property,  and  no  right  to 
its  possession.  If  it  was  a  conditional  sale,  the  transfer 
of  title  being  dependent  upon  a  payment  of  the  purchase 
price ,  plaintiffs  still  are  not  entitled  to  recover,  for  tiie 
following  reason :  Several  months  prior  to  the  commence-^ 
ment  of  the  present  action  plaintiff  brought  suit  against 
these  defendants  and  Hilton,  mortgagor,  to  recover  upon 
the  aforesaid  note;  and  also  to  recover  the  said  sum  of 
three  thousand  and  sixty-four  dollars,  and  asked  that  the- 
real  estate  mortgaged  to  secure  these  amounts  be  sold,  etc. 
That  case  went  to  trial  upon  issue  joined,  and  as  appears 
by  the  opinion  of  the  judge,  while  a  foreclosure  of  the 
mortgage  was  denied,  judgment  was  ordered  against  these 
appellants  for  the  full  amount  claimed  by  the  complaint 
The  course  thus  pursued  by  plaintiff  defeats  its  right?^ 
in  the  present  action,  if  the  writing  be  construed  as  a« 
conditional  sale.  If  the  money  had  been  paid  as  agreed, 
the  title  would  have  passed  to  defendants,  and  the  money 
not  being  paid  as  agreed,  the  plaintiff  could  either  re- 
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cover  the  property  or  sue  for  the  purchase  price.  But  the 
pursuit  of  one  remedy  necessarily  excluded  the  other.  It  was 
not  entitled  both  to  the  purchase  price  and  the  property,  and 
an  action  brought  to  recover  the  purchase  price,  as  was  done 
m  this  case,  is  a  ratification  of  the  sale.  This  principle  ia 
forcibly  put  in  Bailey  v.  Hervey,  135  Mass.  174,  "They 
<x>uld  not  treat  the  transaction  as  a  valid  sale  and  an  invalid 
one  at  the  same  time.  If  they  reclaimed  their  property,  it 
must  be  on  the  ground  that  they  elected  to  treat  the  trans- 
action as  no  sale.  If  they  brought  an  action  for  the  price, 
they  would  thereby  confirm  it  as  a  sale.  Two  inconsistent 
•courses  being  open  to  them,  they  must  elect  which  they 
would  pursue,  and,  electing  one,  they  are  debarred  from 
the  other.  Reclaiming  the  goods  would  show  an  election  to 
forego  the  right  to  recover  the  price ;  but  instead  of  reclaim- 
ing the  goods  in  the  first  instance,  they  brought  an  action 
against  Bailey  for  the  price,  made  an  attachment  of  his 
property  by  trustee  process,  entered  their  action  in  court, 
and  he  was  defaulted.     They  were  thereupon  entitled  to 

judgment  against  him They  had  thus  made  a 

decisive  election  to  treat  the  transaction  as  a  sale  before  re- 
claiming the  goods,  and  under  such  an  election  the  title 
passed  to  Bailey."  (See,  also,  Butler  v.  Hildreth,  5  Met  49.) 
For  the  foregoing  reasons  it  is  ordered  that  the  judgment 
and  order  be  reversed,  and  the  cause  remanded  for  a  new 
trial. 

Paterson,  J.,  and  Harrison,  J.,  concurred. 
Hearing  in  Bank  denied. 
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•^ *        — * 

[No.  14847.     In  Bank.— January  5,  1894.] 

NATOMA  WATER    AND    MINING  COMPANY,  Re- 
spondent,   V.    JOHN    HANCOCK    EX    al.,     Appei^ 

LANTS. 

Water  Rights — Appropbiation — ^Tapping  Pond  of  Prior  Appropria- 
TOB  for  Surplus  Watbr — ^Injunction. — ^A  prior  approprlator  ot 
the  water  of  a  stream,  who  constructs  a  dam  across  the  bed 
of  a  stream,  for  the  purpose  of  ralslner  its  surface  to  a  level 
which  will  cause  it  to  noV  into  his  ditch,  does  not  thereby 
acquire  such  an  exclusive  rlerht  In  the  bed  and  banks  of  the 
stream,  as  far  as  the  slack  water  extends  above  his  dam,  la 
the  form  of  a  pond  or  pool,  that  he  can  enjoin  a  subsequent 
approprlator  of  the  surplus  water  from  tappiner  the  strean^ 
and  dlvertlnsr  the  surplus  at  a  point  above  the  dam  and  be- 
low the  head  of  the  slack  water  In  such  pond  or  pool.  If  he 
does  not  Interfere  with  the  free  use  and  enjoyment  of  th* 
water  rl^ht  or  the  property  of  the  prior  approprlator. 

iDi — PowBR  TO  Drain  Ditch. — ^The  subsequent  approprlator  eannot 
be  enjoined  from  approprlatlnsr  the  surplus  water  at  a  point 
above  plaintiffs  dam  merely  because  he  thereby  has  the  power 
to  drain  plalntlfC's  ditch  or  canal,  if  he  disclaims  any  such  ln«> 
tentlon. 

lib»lNGONvaNnBNai  to  Prior  Appropriatort— Dahnum  Absqur  Injuria. 
— ^The  prior  approprlator  Is  bound  to  use  reasonable  care  to- 
avoid  unnecessary  waste  of  the  surplus  water  appropriated 
by  the  subsequent  approprlator,  at  a  point  above  his  dam.  and 
the  inconvenience  caused  by  the  lowerlnsr  of  his  head  of  water 
by  the  diversion  of  the  surplus,  and  by  his  belngr  compelled- 
to  raise  the  crest  of  his  dam  earlier  in  the  season,  and  to- 
make  it  tisrht  and  efficient  so  as  to  prevent  waste  of  surplu» 
water,  oftener  than  he  had  been  accustomed  to  do,  is  damnum 

absque  injuria- 

lb. — ^Enlarormbnt  of  Ditch — Prbscription — ^Advrrsr  Usm — ^AOQuns- 
CBNCB — ESTOPPRL. — Where  the  rlgrhts  claimed  by  subsequent  ap- 
proprlators  of  water  above  the  dam  of  a  prior  approprlator- 
have  not  been  interfered  with  by  the  enlargement  of  the 
ditch  oi  the  prior  approprlator.  and  the  box  used  by  the  sub- 
sequent approprlator  in  diverting  the  water  to  which  they 
were  entitled  Was  not  closed  after  such  enlargrement,  the  use 
of  the  enlargred  ditch  is  not  adverse,  and  no  rlgrhts  are  ac- 
quired thereby  througrh  the  acquiescence  of  the  subsequent 
appropriators  in  the  use  of  the  enlargred  ditch,  and  no  estoppel 
is  thereby  raised  agralnst  them. 

m. — Contract  Brtween  Appropriators — Measurs  op  Uiohts. — Water- 
rights  held  under  a  contract  between  prior  and  subsequent  ap- 
propriators are  to  be  measured  by  the  terms  of  the  contract* 
If  not  modified  by  acquiescence  in  adverse  user,  or  the  acqui- 
sition of  a  prescriptive  rigrht. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County,  and  from  an  order  denying  a  new 
trial 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Barclay,  Wilson  &  Carpenter,  S.  Solon  Holl,  and  /.  G. 
Blanchard,  for  Appellants. 

Daniel  Titus,  for  Respondent 

Beatty,  C.  J. — ^This  is  an  action  to  enjoin  the  appel- 
lants from  diverting  water  from  the  South  Fork  of  the 
American  river  at  a  point  immediately  above  the  dam  of 
the  respondent,  and  the  principal  question  involved  in  the 
case  may  be  stated  as  follows:  If  a  prior  appropriator  of 
water  constructs  a  dam  across  the  bed  of  a  stream  for  the 
purpose  of  raising  its  surface  to  a  level  which  will  cause 
it  to  flow  into  the  head  of  his  ditch,  does  he  thereby  ac- 
quire such  an  exclusive  right  in  the  bed  and  banks  of  the 
stream  as  far  as  the  slack  water  extends  above  his  dam 
that  he  can  enjoin  a  subsequent  appropriator  of  the  sur- 
plus from  tappii^  the  stream,  and  diverting  sodi  surplus 
at  any  point  above  the  dam  and  below  the  head  of  the  slack 
water? 

The  decree  of  the  superior  court,  from  which  the  de- 
fendants appeal,  cannot  be  sustained  without  affirming  this 
proposition,  as  will  clearly  appear  fr6m  a  statement  of  the 
case. 

The  South  Fork  of  the  American  river  is  a  considerable 
stream  heading  in  the  high  Sierras,  and  like  other  mountain 
streams  varies  greatly  in  volume  from  year  to  year,  and 
from  season  to  season.  It  reaches  its  lowest  stage  in  each 
year  towards  the  end  of  the  dry  season,  and  when  the  rains 
begin  (usually  in  the  fall)  its  flow  increases  in  proportion 
to  the  amount  of  precipitation.  Ordinarily  it  reaches  its 
highest  stages  during  the  winter  and  early  spring,  at  which 
period  it  is  subject  to  heavy  floods.  After  the  rains  cease  in 
the  spring  its  volume  subsides,  but  its  flow  is  maintained  by 
the  melting  snows  at  a  comparatively  high  stage  until  the 
latter  part  of  the  summer.  These  arc  features  common  to  all 
the  streams  flowing  from  the  Sierras  to  the  Sacramento  valley 
and  are  matters  of  universal  notoriety.   Such  being  the  case. 
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it  is  evident  that  an  appropriation  covering  the  entire  flow 
of  the  stream  at  its  lowest  stages  may  leave  a  large  surplus 
of  water  at  flood,  or  even  ordinary  stages. 

The  plaintiff  in  this  case  in  the  year  1851  gave  notice 
of  its  intention  to  divert  and  appropriate,  for  the  pur- 
pose of  placer  mining  and  irrigation,  enough  of  the  waters 
of  the  South  Fork  to  All  at  all  times  a  canal  eight  feet 
wide  and  four  feet  deep,  with  a  current  running  ten  miles 
per  hour.  In  pursuance  of  this  notice  it  proceeded  to 
construct  a  canal  ten  or  fifteen  miles  in  length,  but  not 
of  the  capacity  mentioned  in  its  notice.  Its  present 
capacity,  as  found  by  the  court,  is  six  feet  wide  at  the 
bottom,  eight  feet  wide  at  the  top,  three  feet  deep,  and 
with  a  grade  or  fall  of  four  feet  to  the  mile.  In  seasons 
when  the  water  has  been  unusually  low  in  the  dry  sum- 
mer months,  the  capacity  of  the  canal  was  sufficient  to 
take  all  the  water  of  the  river,  but  ordinarily,  at  the 
lowest  stages  of  the  stream,  considerable  quantities  of 
water  are  discharged  over  the  dam  after  the  canal  is 
fiUed. 

The  system  of  headworks  by  which  the  plaintiff  diverts 
water  from  the  river  is  of  the  ordinary  tyi^.  The  upper 
section  of  the  canal,  for  a  distance  of  about  three  hundred 
yards,  is  of  considerably  greater  capacity  than  the  canal 
proper,  and  is  furnished  with  waste-gates  and  sand-gates  for 
the  discharge  of  silt  and  surplus  water.  At  the  lower  end  of 
this  larger  section,  and  at  the  head  of  the  can??  proper,  is  a 
gate  by  which  the  influx  of  the  water  is  controlled.  By 
means  of  a  dam  across  the  stream,  a  short  distance  below 
the  head  of  the  canal,  the  water  is  raised  to  the  proper  level 
to  fin  it.  This  dam,  which  is  of  stone,  is  about  three  hun- 
dred feet  long  on  its  crest.  Neither  the  findings  nor  the 
evidence  show  what  its  height  is;  but,  according  to  the 
only  testimony  on  the  point,  it  sets  back  the  water  about 
three-quarters  of  a  mile — say  three  thousand  feet,  or  ten 
times  the  width  of  the  dam,  and  twenty  times  the  mean 
width  of  what  plaintiff  calls  its  pond.  The  crest  of  the 
dam  is  about  ten  inches  lower  than  the  level  at  which  the 
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water  must  be  held  in  order  to  turn  a  full  supply  into  the 
head  of  the  plaintiff's  canal,  and  it  appears  from  the  evi- 
dence that  the  dam  cannot  be  made  permanently  higher 
without  enciangering  the  head  of  the  canal  and  its  banks  in 
times  of  flood.  Ordinarily  the  amount  of  water  flowing  in 
the  stream  is  so  large  that  the  permanent  dam  holds  it 
at  a  sufficient  height  for  plaintiff's  purposes;  but  as  the 
water  falls  with  the  advance  of  the  dry  season,  and  es- 
pecially during  years  of  extraordinary  scarcity,  it  is  neces- 
sary to  add  a  false  crest  of  lumber,  or  riprap  and  gunnysacks, 
by  which  the  dam  is  raised  so  as  to  prevent  any  water  from 
passing  over  it 

Disregarding  some  minor  facts  and  some  qualifications 
which  it  will  be  more  convenient  to  state  in  connection  with 
another  branch  of  the  case,  it  may  be  said  that  the  fore- 
going statement  applies  to  the  whole  period  of  time  from 
the  completion  of  the  plaintiff's  dam  and  ditch  in  1852  or 
1853  down  tc  the  trial  of  this  action.  The  plaintiff  has  at 
all  times  divened  water  to  the  full  capacity  of  its  canal, 
and  applied  the  whole  of  it  to  beneficial  uses  for  mining  and 
irrigation.  It  still  requires,  for  irrigation  and  other  useful 
purposes,  all  the  water  so  diverted,  and,  as  against  a  subse- 
quent appropriator,  has  an  undoubted  right  to  continue 
such  diversion  unmolested  and  undisturbed,  except  in  so 
far  as  a  lawful  appropriation  and  diversion  of  the  surplus 
at  a  point  above  its  works  may  involve  the  necessity  of  alter- 
ing and  perfecting  the  appliances  which  have  thus  far 
proved  sufficient  to  fill  its  ditch. 

The  question  is,  whether  it  is  any  infringement  of  this 
right  of  plaintiff  for  the  defendants,  in  order  to  appropriate 
the  surplus  and  divert  it  to  an  irrigating  ditch  on  the  oppo- 
site side  of  the  river,  to  tap  the  stream  above  the  dam  and 
below  the  head  of  the  slack  water? 

There  can  be  no  question  as  between  the  parties  to 
this  action  that  the  defendants  have  a  perfect  right  to 
appropriate  such  surplus  by  any  lawful  means  of  diver- 
sion; and  the  only  question  is  whether  the  plaintiff  can 
shut  them  out  from  access    to    the    stream  at  all  points 
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between  the  upper  and  lower  ends  of  whkt  counsel  call  its 
pond. 

The  plaintiff's  canal  is  on  the  south  side  of  the  river. 
The  defendants,  or  some  of  them  at  least,  are  successors  in 
interest  to  the  owners  of  a  mining  and  irrigating  ditch  on 
the  north  side  which  was  originally  constructed  and  used 
as  early  as  1854,  and  was  known  as  the  Boyd's  Bar  ditch. 
In  March,  1854,  the  plaintiff  entered  into  a  written  agree- 
ment with  the  proprietors  of  the  Boyd's  Bar  ditch,  by  which 
it  granted  to  them  the  right  to  "put  in,  insert,  and  main- 
tain in  the  dam  of  said  Natoma  Water  and  Mining  Com- 
pany*'  a  box  of  sufficient  size  to  supply  their  ditch^  reserving 
the  right,  in  case  of  a  deficiency  of  water  to  fill  its  own  canal 
to  close  the  gate  of  the  Boyd's  Bar  ditch,  and  keep  it  closed 
while  such  deficiency  continued. 

In  pursuai!ce  of  this  agreement  the  predecessors  of  de- 
fendants put  m  a  box  two  feet  square  on  the  north  side 
of  the  river,  and  a  few  feet  above  plaintiff's  dam,  through 
which  they  have  ever  since  drawn  water  to  supply  their 
ditch.  In  1887  the  defendants  posted  a  notice  of  their  inten- 
tiotj  to  enlarge  their  ditch  to  a  capacity  of  two  thousand 
inches,  the  diversion  to  be  made  at  the  Natoma  dam. 
In  accordance  with  this  notice  they  had  completed  the  pro- 
posed enlargement  up  to  within  a  short  distance  of  the 
dam  when  this  action  was  commenced  for  the  purpose 
of  enjoining  them  from  "completing  the  construction  of 
said  ditch,  and  tapping  the  said  South  Fork  of  the  Ameri- 
can river  at  the  plaintiff's  dam,  and  from  taking  water 
therefrom  or  from  any  point  above  said  dam,*'  etc.  The 
enlarged  ditch  of  defendants  was  of  sufficient  capacity  to 
carry  all  the  water  of  the  South  Fork  at  its  lowest  stages 
in  a  dry  year,  and  its  level  being  some  ten  inches  lower 
opposite  the  dam  than  that  of  plaintiff's  canal,  it  would 
have  been  in  the  power  of  the  defendants,  upon  the  com- 
pletion of  their  ditch,  to  drain  the  stream,  and  deprive 
plaintiff  of  all  or  of  a  great  part  of  the  water  to  which  it  is 
entitled. 

But  they  have    at    all    times    disclaimed    any  intention 
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of  taking  any  but  the  surplus  water  over  and  above  the 
quantity  to  which  the  plaintiff  is  entitled  by  its  prior 
appropriation.  In  their  posted  notice  of  intention  they 
say  nothing  about  surplus  water,  but  by  their  answer  to 
the  complaint  in  this  action,  by  their  testimony  at  the 
trial,  and.  by  their  declarations  pending,  and  prior  to  the 
commencement  of,  the  action,  they  have  uniformly  in- 
sisted that  they  have  no  intention  to  divert  any  but  the  sur- 
plus water. 

There  is  no  finding  that  they  have  any  other  intention, 
and  no  evidence  upon  which  such  a  finding  could  be  sus- 
tained. The  court,  however,  does  find  that  "in  order  to 
draw  the  surplus  from  plaintiff's  dam  without  taking  the 
water  from  plaintiff's  canal,  it  would  be  necessary  to  raise 
plaintiff's  dam  from  twenty-two  to  twenty-four  inches 
higher,  and  also  to  raise  the  banks  of  plaintiff's  canal." 
This  finding,  and  the  fact  that  defendants,  upon  completion 
of  their  ditch,  would  have  the  power  to  drain  plaintiff's  canal, 
are  the  sole  grounds  upon  which  the  superior  court  has  en- 
joined the  defendants  from  completing  their  ditch,  and  it 
only  remains  to  consider  whether  they  are  sufficient  to  up- 
hold the  decree. 

It  is  to  be  observed,  in  the  first  place,  that  the  de- 
fendants are  not  in  any  worse  position  than  they  would 
be  if  they  had  not  succeeded  to  the  rights  of  the  orig- 
inal owners  of  the  Boyd's  Bar  ditch  under  the  contract 
of  1854.  Claiming,  as  they  do,  the  privilege  granted 
by  that  contract,  they  must  concede,  as  they  do  concede, 
the  prior  right  of  the  plaintiff  to  all  the  water  carried 
by  Its  canal  at  the  date  of  the  contract,  but  as  to  the 
surplus,  they  stand  upon  the  same  footing  as  other  citi- 
zens, and  may,  like  others,  appropriate  it  by  any  lawful 
means.  This,  indeed,  is  not  disputed,  and  the  conten- 
tion of  counsel  here  is  for  the  identical  proposition 
enunciated  in  the  findings  and  conclusions  of  the  supe- 
rior court;  that  no  subsequent  ap])ropriator  can  tap  the 
stream  above  the  dam  and  within  the  slack  water,  because 
if  he  did  it  would  be  in  his  paiver    to    drain    plaintifFs 
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canal,  and  even  if  he  rtricdy  limited  his  diversion  to  the 
actual  surplus  it  would  compel  the  plaintiff  to  raise  its 
dam  and  the  banks  of  its  canal.  As  to  this  last  findings 
k  is  not  sustained  by  the  evidence,  because,  although  there 
is  some  slight  testimony  to  that  effect,  it  is  contrary  to 
reason. 

The  findings,  no  less  than  the  evidence,  show  that  there 
are  times  when  the  river  carries  barely  enough  water  to  fill 
plaintiff's  canal.  At  such  times  it  is  necessary  to  raise  the 
dam  by  means  of  a  false  crest  of  riprap  and  gunnysacks 
high  enough,  and  to  make  it  tight  enough  to  prevent  any 
water  from  flowing  oyer  or  leaking  through.  The  diversion 
of  the  surplus  at  any  stage  of  the  river  would  impose  upon 
the  plaintiff  the  necessity  of  doing  nothing  beyond  what  it 
IS  accustomed  to  do  when  from  natural  causes  tiie  surplus 
gradually  diminishes  and  fails.  It  would  simply  have  to 
raise  its  dam  by  a  false  crest,  and  make  it  tight  enough  to 
prevent  any  waste.  The  diversion  of  a  part  of  the  sur- 
plus would  require  a  proportionate  addition  to  the  crest  ot 
the  dam^  and  the  whole  effect  of  any  diversion  above  the 
dam  would  be  to  compel  the  plaintiff  to  commence  the 
annual  operation  of  building  a  false  crest  a  little  earlier 
in  the  season  than  it  has  been  accustomed  to  do,  and  to 
make  it  high  enough  and  tight  enough  to  prevent  any  waste 
during  some  years,  when,  without  such  diversion,  a  less 
eflicient  crest  would  serve  to  fill  its  canal.  This  is  as 
plain  and  self-evident  as  the  proposition  that  two  and  two 
make  four,  and  testimony  to  the  contrary  is  not  worthy  of 
consideration. 

The  question  to  be  decided,  therefore,  narrows  itself 
to  this:  Must  the  defendants  be  enjoined  frcHn  tapping 
the  stream  merely  because  they  would  thereby  gain  the 
power  to  drain  plaintiff's  canal,  though  tfa^  disdaun 
any  such  intention;  or  must  they  be  enjoined  from 
diverting  the  surplus  merely  because  such  diversion 
would  compel  the  plaintiff  to  perform  its  annual  task  of 
raising  its  dam  earlier  in  the  season  every  year,  and  of 
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making  it  tight  and  efficient  oftener  than  they  have  been 
accustomed  to  do? 

To  answer  either  of  these  questions  in  the  affirmative 
would  be  equivalent  to  holding  that  there  never  can  be  a 
lawful  appropriation  of  the  surplus  at  any  point  above  the 
plaintiff's  dam.  For  it  is  self-evident  that  a  ditch  heading 
in  the  stream  above  the  slack  water  with  a  dam  sufficient 
to  fill  it  would  give  its  proprietors  the  same,  or  even  more 
complete,  power  to  drain  plaintiff's  canal,  than  a  ditch 
heading  in  the  slack  water,  and  it  is  equally  evident  that 
a  diversion  of  the  surplus,  or  a  portion  of  it,  at  any  point 
above  the  head  of  plaintiff's  ditch  would  lower  the  head  of 
water  behind  the  dam  to  precisely  the  same  extent  that 
it  would  be  lowered  by  a  diversion  of  the  same  quantity  from 
the  slack  water.  It  is  apparent,  therefore,  that  there  is 
nothing  in  either  of  the  two  grounds  upon  which  the  in- 
junction was  sought  and  granted,  and  upon  which  it  is 
defended  here,  that  would  not  equally  support  a  similar 
decree,  if  the  defendants,  instead  of  seeking  to  put  the  head 
of  their  new  ditch  in  plaintiff's  so-called  pond,  had  gone 
a  mile  above  the  head  of  the  slack  water  for  that  purpose. 
But,  as  above  remarked,  there  can  be  no  question  as  to  the 
right  of  any  lawful  appropriator  to  divert  the  surplus  either 
above  or  below  the  plaintiff. 

Suppose  the  defendants  had  headed  their  new  and  en- 
larged ditch  from  a  point  on  the  stream  entirely  above 
plaintiff's  slack  water,  and  an  injunction  had  been  sought 
upon  either  or  both  of  the  grounds  I  have  been  dis- 
cussing. 

As  to  the  control  they  would  thereby  acquire  over  the 
flow  of  the  stream,  and  the  mere  power  it  would  give 
them  to  drain  plaintiff's  canal,  the  obvious  answer 
would  be:  The  defendants  have  as  perfect  a  right  to 
appropriate  the  surplus  as  you  have  to  the  quantity  first 
appropriated.  They  can  take  it  either  above  you  or  be- 
low you,  as  their  interest  or  convenience  may  dictate. 
They  choose  to  take  it  above.     They    cannot    divert    the 
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surplus  without  putting  in  a  dam  and  ditch,  and,  there- 
fore, the  right  to  the  surplus  involves  the  right  to  the 
dam  and  ditch.  It  may  be  true  that  their  dam  and 
ditch  will  put  it  in  their  power  to  take  all  the  water  when 
the  stream  is  low,  and  thereby  drain  your  canal;  but 
it  does  not  follow  that  they  will  make  such  unlawful  use 
of  their  power.  They  disclaim  any  intention  of  doing 
so.  Necessarily  they  will  be  compelled  to  provide  their 
ditch  with  a  proper  head-gate,  and  other  suitable  appli- 
ances for  controlling  the  influx  of  water,  and  when  the 
stream  falls  they  can  readily  limit  or  shut  oflF  the  flow 
into  their  ditch  so  as  always  to  leave  you  the  quantity 
to  which  you  are  entitled.  In  the  meantime  they  can- 
not be  enjoined  from  using  the  means  essential  to  the 
exercise  of  their  undoubted  right  merely  because  they  would 
thereby  gain  the  power  to  infringe  yours.  It  will  be 
time  enough  to  enjoin  them  when  they  threaten  or  at" 
tempt  to  injure  you,  and  the  powers  of  a  court  of  equity 
ire  entirely  adequate  to  the  conservation  and  enforce- 
ment of  the  rights  of  both  parties.  If  the  defendants 
fail  to  provide  their  ditch  with  proper  headworks  and 
you  are  thereby  deprived,  or  threatened  with  the  dep- 
rivation, of  any  of  the  water  by  you  first  appropriated, 
an  injunction  specifically  framed  to  meet  the  case  will 
compel  the  defendants  to  provide  suitable  works,  and  to 
exercise  their  rights  in  such  a  manner  as  to  leave  yours 
unimpaired. 

As  to  the  necessary  lowering  of  your  head  of  water  by 
the  diversion  of  the  surplus,  that  will  no  doubt  cause  you 
some  inconvenience  and  trouble  which  you  have  heretofore 
escaped,  but  it  is  damnum  absque  injuria.  There  is  but 
a  limited  supply  of  water  in  this  state  available  for  irri- 
gation and  other  useful  purposes,  and  a  paramount  public 
policy  requires  a  careful  economy  cI  that  supply.  So  long 
as  tiiere  is  but  a  single  appropriator  of  water  on  a  stream 
•  it  matters  not  how  imperfect  or  wasteful  may  be  the  means 
by  which  he  diverts  the  quantity  of  water  to  which  he 
is  entitled.  No  one  else  is  affected,  and  there  is  no  ground 
for  complaint. 
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But  when  subsequent  appropriators  divert  the  entire  sur- 
plus at  points  above  him  he  is  required  to  use  all  reason- 
able diligence  to  husband  what  is  left^  and  if  by  such 
diligence  and  the  use  of  ordinary  means  of  diversion  he 
can  obtain  all  that  he  is  entitled  to  he  cannot  complain 
on  account  of  the  trouble  and  expense  which  it  may 
involve. 

In  the  case  of  Barrows  v.  Fox,  recently  decided  (98  Cal. 
63),  we  had  occasion  to  consider  this  policy  of  the  law 
of  appropriation  and  to  apply  its  principle.  There  a  riparian 
owner  of  lands  below  the  point  at  which  a  portion  of  the 
stream  had  been  diverted  by  a  prior  appropriator,  sought 
and  obtained  an  injunction  which  in  effect  required  the  ap- 
propriator to  substitute  an  iron  pipe  in  place  of  his  ditch 
and  flume  in  order  that  l)e  might  receive  the  quantity  of 
water  he  could  put  to  a  beneficial  use  without  diverting  so 
large  a  quantity  from  the  stream.  We  held  that  the  decree 
was  in  this  respect  erroneous,  because  ditches  and  flumes 
are  the  usual  and  ordinary  means  of  diverting  water  in  this 
state,  and  parties  who  have  made  appropriations  by  such 
means  cannot  be  compelled  to  substitute  iron  pipes,  "though 
they  may  be  compelled  to  keep  their  flumes  and  ditcher  in 
good  repair  so  as  to  prevent  any  unnecessary  waste/'  Ac- 
cordingly, we  decided  that  the  appropriator  had  a  right 
to  divert  from  the  stream  water  enough  to  yield  at  the 
place  of  use  the  quantity  required  after  the  loss  by  absorp- 
tion and  evaporation  of  so  much  thereof  as  is  necessarily 
so  lost. in  a  ditch  and  fltune  well  constructed  and  kept  in 
good  condition. 

This  is  but  the  latest  of  a  long  series  of  decisions 
recognizing  and  enforcing  the  same  policy;  and  the 
soundness  of  the  doctrine  upon  which  they  rest  is  unques- 
tioned. 

While  the  right  of  the  prior  appropriator  is  carefully 
protected,  he  is  compelled  to  exercise  it  with  due  regard 
to  the  rights  of  others  and  the  paramount  interests  of 
the  public.  The  quantity  of  his  lawful  appropriation 
cannot   be    diminished,    but    he    must    return    the    surplus 
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to  the  stream  without  unnecessary  waste,  and  he  must  use 
reasonable  diligence  and  reasonably  efficient  appliances  in 
making  his  diversion  in  order  that  the  surplus  may  not  be 
rendered  unavailable  to  those  who  are  entitled  to  it.  Upon 
the  same  principle  it  must  be  held  that  a  prior  appropriator 
whose  means  of  diversion  become  insufficient  for  his  pur- 
poses, by  reason  of  their  inherent  defects,  when  the  sur- 
plus is  diverted  above  him,  must  take  the  usual  and 
reasonable  measures  to  perfect  such  means.  And  it  is 
no  injustice  to  this  plaintiff  to  allow  the  diversion  of  tiie 
surplus  waters  of  the  South  Fork  by  a  lawful  appropriator, 
so  long  as  a  resort  to  the  srme  means  it  is  accustomed 
to  employ  in  periods  of  scarcity  will  enable  it  to  fill  its 
canal. 

Having  thus,  as  I  think,  clearly  shown  that  the  doctrine 
upon  which  the  decree  of  the  superior  court  is  expressly 
based,  and  upon  .which  counsel  seek  to  uphold  it,  involves 
the  absurd  conclusion  that  the  surplus  waters  of  the  South 
Fork  cannot  be  diverted  by  a  qualified  appropriator  at  any 
point  above  the  head  of  plaintiff's  canal,  I  will  next  consider 
some  of  the  more  technical  grounds  upon  which  counsel  base 
their  further  contention. 

They  seem  to  claim  that,  irrespective  of  any  question 
of  actual  injury  to  the  plaintiff  by  a  diversion  of  the 
surplus,  and  conceding  that  it  will  cause  no  greater  or 
other  inconveniences  to  take  it  from  the  dam  than  would 
be  occasioned  by  taking  it  from  the  stream  above  die 
dam,  the  plaintiff  has,  nevertheless,  such  an  exclusive 
property  in  the  bed  and  banks  of  what  they  call  its 
pond  or  reservoir,  that  to  take  it  from  the  dam  would  be 
an  invasion  of  its  strict  legal  rights — a  trespass  upon 
its  property.  Indeed,  the  argument  of  counsel  is  that 
they  have  the  same  right  to  the  pond  that  they  have  to 
their  canal,  and  if  the  defendants  can  put  the  head  of 
their  ditch  in  the  former,  they  can  with  equal  right 
put  it  into  the  latter.  But  clearly  fliis  is  not  so,  for  in 
the  absence  of  any  proof  of  title  derived  from  a  para- 
mount source  there  is  an  obvious    and    radical  difference 
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between  the  canal  and  the  river.  The  plaintiff  made  the 
canal,  its  bed,  and  banks;  it  did  not  make  the  channel 
of  the  river.  It  has  been  permitted  for  its  convenience  to 
obstruct  the  flow  of  the  river;  to  raise  Its  level,  and, 
necessarily,  to  retard  its  current,  and  to  widen  and 
deepen  it  above  the  dam,  but  this  change  in  its  condi- 
tion leaves  it  still  a  part  of  the  river,  and  it  is  diiSicult 
to  see  how  those  who  had  a  right  of  access  to  it  before 
plaintiff's  dam  was  erected  have  lost  such  right  merely 
because,  by  the  liberality  of  the  government,  the  plaintiff 
has  been  permitted  to  raise  its  level  and  set  back  its 
current 

There  is  no  finding  as  to  the  ownership  of  the  soil  cov- 
ered by  the  dam  or  either  of  the  ditches.  Nor  is  there  any 
evidence,  so  far  as  I  can  discover,  touching  the  point.  In  the 
absence  of  proof  to  tiie  contrary,  it  must  be  assumed  that 
these  lands  are  public  lands  of  the  United  States,  as  they 
unquestionably  were  at,  and  long  after,  the  time  when  plain- 
tiff constructed  its  dam  and  canal  and  made  its  appropriation. 
The  rights  of  plaintiffs  are,  therefore,  such  as  have  been 
conferred  by  the  grant  or  license  of  the  United  States. 
The  extent  of  this  grant  or  license  is  clearly  defined  by 
the  act  of  Congress  of  July  26,  1866.  It  confirms  such  rights 
to  the  use  of  water  as  have  been  recognized  and  ac- 
knowledged by  local  laws  and  customs  and  the  decisions 
of  courts,  and  grants  a  right  '  of  way  for  ditches  and 
canals.  (14  Stats,  at  Large,  253.)  It  does  not  grant 
any  land  whatever,  but  merely  the  right  to  divert  and 
use  the  water,  and  a  right  of  way — an  easement.  There 
is  nothing  in  the  letter  of  the  statute,  or  the  terms  of 
the  grant,  which  authorizes  the  erection  of  a  dam  across 
a  natural  stream,  but,  assuming  that  the  grant  of  the 
water  right  carries  with  it  the  right  to  employ  this  rea- 
sonable and  usual  means  of  forcing  the  water  into  the 
canal,  it  cannot  be  held  to  carry  anything  not  necessary 
to  the  enjoyment  of  the  right  granted,  nor  to  deprive 
the  government  of  such  control  of  the  stream  as  is 
essential    to    the    protection    of    other    equally    deserving 
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objects  of  its  bounty.  To  say  that  the  first  appropriator 
gains  an  exclusive  right  of  access  to  the  river  as  far  above 
his  dam  as  it  sets  the  water  back,  is  to  say  that  he  takes 
as  an  incident  to  what  is  expressly  granted  some- 
thing that  is  in  noway  essential  to  the  enjoyment  of 
his  rights,  but  is  in  the  highest  degree  prejudicial  to  the 
government  by  whose  liberality  he  profits,  and  to  all  other 
citizens  who  may  desire  to  participate  in  its  bounty  upon 
fair  and  equal  terms. 

Suppose  that  the  land  covered  by  this  dam  has  been 
granted,  or  shall  hereafter  be  granted,  by  the  United  States 
to  homestead  or  pre-emption  claimants,  will  anyone  con- 
tend that  such  grantees  have  taken,  or  will  take,  it  subject 
to  any  right  of  plaintiff,  except  the  mere  easement  to  flow 
it?  It  does  not  seem  possible  that  there  can  be  but  one 
answer  to  this  question.  As  against  the  United  States, 
and  those  who  connect  themselves  with  the  United  States, 
the  plaintiff  does  not  own  a  foot  of  land  covered  by  its  so- 
called  pond,  or  bordering  upon  it.  If  the  land  still  belongs 
to  the  United  States  the  defendants  are  granted,  by  the  same 
statute  under  which  plaintiff  claims,  a  right  of  way  across 
it  to  the  river  for  the  purpose  of  making  a  lawful  appro- 
priation of  any  water  not  covered  by  prior  right,  and  the 
plaintiff,  by  raising  the  level  of  the  river,  has  not  sequest- 
ered one  foot  of  its  natural  channel,  except  so  much  as  is 
covered  by  the  material  structure  of  its  dam,  or  is  essential 
to  its  support. 

To  call  this  inclosure  formed  by  the  dam  and  the  sides 
of  the  canon  a  reservoir  is  an  abuse  of  terms.  A  reser- 
voir may  be  formed  by  damming  a  natural  water  course 
where  the  object  is  the  storage  of  a  large  body  of  water; 
but  the  object  of  this  dam  is  not  the  storage  of  water, 
and  there  can  be  no  pretense  that  the  plaintiff  has  any 
right  of  property  in  the  body  of  water  it  holds  back. 
The  whole  object  of  this  dam  is  to  raise  the  level  of  the 
stream  as  a  means  of  diverting  a  part  of  it  into  the 
canal,  leaving  the  surplus  to  flow  over  the  dam  and 
down  the  canon.      According   to    the    testimony  the  slack 
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water  extends  more  than  three  thousand  feet  above  the 
dam,  and  the  so-called  pond  or  reservoir  has  therefore  a 
length  more  than  ten  times  its  greatest  width  at  the  dam^ 
and  more  than  twenty  times  its  mean  width.  Through  it 
there  is  at  all  times  flowing  all  of  the  water  of  the  river,  out 
of  which  the  plaintiff  has  a  right  to  divert  a  limited  quantity, 
leaving  the  surplus  to  flow  on.  It  is,  therefore,  vastly  more 
like  what  nature  made  it — z,  part  of  the  river  channel — 
than  what  the  counsel  call  it — a  pond. 

There  is  no  analogy  between  the  point  involved  in 
this  controversy  and  the  point  decided  in  Rupley  v. 
Welch,  23  Cal.  453.  There  the  plaintiff  had  constructed 
a  reservoir  for  impounding  the  waters  flowing  down  a 
ravine,  which  he  used  for  irrigating  a  garden  and 
orchard.  The  defendants  were  not  claiming  the  right 
to  take  the  surplus,  but,  as  miners,  claimed  the  right 
to  divert  "the  water,"  that  is,  all  the  water  from  plaintiff's 
reservoir  to  their  sluices,  and  had  accordingly  done  so. 
The  report  of  the  case  is  very  meager,  but  its  meaning 
is  perfectly  plain  to  anyone  who  knows  how  the  opera- 
tion of  sluice-washing  was  conducted  at  that  date.  The 
defendants  were  digging  and  sluicing  above  the  reservoir, 
and,  of  course,  could  not  draw  water  for  that  purpose 
from  the  reservoir.  What  they  did  was  to  turn  the 
water  into  their  sluice  above  the  reservoir  and  discharge 
it  below,  thereby  diverting  it  from  the  reservoir.  The 
question  as  to  their  right  to  tap  the  slack  water  in  order 
to  appropriate  the  surplus  could  not  possibly  have  arisen, 
and  clearly  was  not  decided.  The  point,  and  the  only 
point,  contended  for  by  the  defendants  was  that  a  prior 
appropriation  of  water  for  irrigation  was  of  no  avail 
against  a  subsequent  appropriation  for  mining.  The 
court  merely  decided  that  the  appropriation  for  irriga- 
tion was  good  against  miners  as  against  others,  and 
that  the  defendants  could  not  prevent  the  water  so  ap- 
propriated from  flowing  into  the  reservoir  prepared  for 
impounding  it.  This  is  a  doctrine  which,  at  the  present 
day,  no  one  disputes,  but  in  early  mining  times  the  para- 
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mount  right  of  the  miner  was  strenuously  insisted  upon 
by  the  miners,  and  in  the  mining  sections  often  exer- 
cised with  a  high  hand,  as  it  was  by  the  defendants  in 
Rupley  V.  Welch,  23  Cal.  453. 

To  recapitulate  and  to  conclude  upon  this  branch  of  the 
case: 

The  plaintiff  has  shown  no  right  to  the  land  above  its 
dam,  or  to  the  bed  and  banks  of  the  stream,  except  such 
as  it  can  base  upon  the  act  of  Congress  of  July  26,  1866, 
above  cited.     By  that  act  it  has  been  expressly  granted 

a  right  to  use  the  water  it  has  appropriated  and  a  right 
of  way  for  its  ditch.  It  can  take  nothing  as  incidental 
to  what  has  been  expressly  granted,  except  what  is  rea- 
sonably necessary  to  its  enjoyment.  Conceding  that  this 
includes  the  site  of  its  dam,  and  the  right  to  maintain  it,  and 
to  flow  the  lands  above  it,  it  does  not  include  an  exclusive 
right  to  the  watercourse  above  the  dam  and  below  the  head 
of  slack  water,  because  such  right  is  not  only  unnecessary  to 
the  enjoyment  of  that  which  is  expressly  granted,  but  it  in- 
fringes the  equal  rights  of  others.  If  the  land  above  the  dam 
is  public  land  the  same  act  of  Congress  grants  to  defendants 
a  right  of  way  over  it  to  the  stream,  arid  to  all  parts  of  the 
stream,  for  the  purpose  of  diverting  the  surplus.  If  the  land 
belongs  to  the  defendants,  or  if  they  have  the  grant  or 
license  of  the  private  owner,  their  right  of  access  to  the 
stream  is  equally  undoubted.  They  are  bound  only  in 
appropriating  the  surplus,  whether  within  or  above  the 
slack  water,  to  provide  proper  head-works  for  their  ditch 
to  regulate  the  influx  of  the  water,  so  that  the  plaintiff 
may,  at  all  times,  have  the  quantity  by  it  first  appropri- 
ated. 

These  conclusions  necessarily  involve  a  reversal  of  the 
judgment,  but  in  remanding  the  cause  it  is  proper  to  notice 
other  errors  assigned. 

The  defendants,  for  some  reason  not  clearly  apparent, 
set  up  in  their  answer  the  contract  of  March,  1854, 
gfranting  to  the  owners  of  the  Boyd's  Bar  ditch  a  right 
to  put  a  box  in  plaintiff's  dam,  etc.     They  did  not  allege 
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any  infraction  or  threatened  infraction  of  their  rights  under 
that  contract,  and  asked  for  no  affirmative  relief.  It  is  not 
easy  to  see  what  bearing  the  facts  connected  with  that  con- 
tract have  upon  the  case  made  by  the  complaint  or  the 
question  which  it  presents.  But  at  the  trial  evidence  was 
taken  as  to  those  matters,  and  the  court  made  findings — 
not  very  full  or  explicit — upon  which  are  based  certain 
provisions  of  the  decree  regulating  the  exercise  by  the 
parties  of  their  contract  rights.  The  effect  of  the  decree  is 
to  limit  the  defendants  to  a  box  two  feet  square  and  eight 
feet  long,  set  upon  a  level  grade  with  the  top  of  the  box  on 
a  level  with  the  surface  of  the  pond,  reserving  to  plaintiff 
the  right  to  close  this  box  at  all  times  when  there  is  not  a 
full  supply  of  water  for  plaintiff's  present  ditch. 

Neither  the  findings  nor  the  evidence  support  this  part 
o{  the  decree.  It  clearly  appears  from  the  evidence, 
and  partially  from  the  findings,  that  the  present  capacity 
of  the  ditch  is  materially  greater  than  it  was  at  the  date 
of  the  contract 

It  is  found  that  the  canal  was  enlarged  and  its  capacity 
increased  *'in  places"  in  1862,  but  it  is  said  the  evidence 
does  not  enable  the  court  to  determine  how  much.  As 
to  the  expression  "in  places'*  we  know  what  is  meant 
when  a  ditch-owner  enlarges  his  ditch  and  increases  its 
capacity  in  places.  He  does  not  enlarge  it  in  the  large 
places,  but  in  the  small  places,  and  by  so  doing  increases 
its  capacity  throughout  The  evidence  in  the  record 
shows  without  contradiction  that  plaintiff's  ditch  was 
widened  to  six  feet  on  the  bottom  wherever  it  was  of 
less  width,  as  it  was  in  many  places.  The  only  conflict 
is  as  to  whether  is  was  prior  to  the  enlargement  four  feet 
or  five  feet  wide  on  the  bottom.  But  whichever  it  was 
was  absolutely  essential  to  a  decree  settling  the  right  of 
the  parties  under  the  contract. 

On  the  hypothesis  most  f&voiable  to  the  plaintiff  the 
capacity  of  its  ditch  prior  to  1862  is  indicated  by  a  sec- 
tion five  feet  wide  at  bottom,  seven  feet  wide  at  top,  and 
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three  and  one-half  feet  deep,  equal  to  twenty-one  square 
feet.  Its  present  capacity  is  measured  by  a  section  six  feet 
wide  at  bottom,  eight  feet  wide  at  top,  and  three  and  one- 
half  feet  deep,  equal  to  twenty-four  and  one-half  feet.  Its 
capacity  in  miner's  inches  is  not  found,  and  the  testimony 
does  not  show,  with  any  degree  of  certainty,  what  it  is ;  but 
assuming  that  it  is  two  thousand  four  hundred  and  fifty 
inches,  each  square  foot  of  the  section  would  represent  one 
hundred  inches,  and  the  three  and  one-half  added  in  1862 
would  represent  three  hundred  and  fifty  inches. 

The  right  to  this  quantity  of  water  perpetually,  or  to  a 
half  or  a  quarter  of  it,  is  too  important  to  be  decreed  away 
without  a  finding  and  without  evidence  to  support  a 
finding. 

But  the  superior  court  seems  to  have  thought  it  un- 
necessary to  consider  the  evidence  on  this  point,  because 
in  its  opinion  the  acquiescence  of  the  defendants  and  their 
predecessors  for  nearly  thirty  years  in  the  enlargement  of 
plaintiff's  ditch  raised  an  estoppel  against  them. 

But  the  defendants  were  not  complaining  of  the  en- 
largement of  the  canal  or  of  its  increased  capacity. 
They  never  had  a  right,  either  under  their  contract  or 
independent  of  it,  to  complain  of  such  enlargement. 
They  could  only  object  to  the  closing  of  their  ditch  or 
the  box  that  supplied  it  when  there  was  more  than  suf- 
ficient water  to  supply  the  canal  according  to  its  capac- 
ity at  the  date  of  the  contract,  but  not  sufficient  to 
supply  it  as  enlarged.  And  the  evidence  shows  that 
their  box  never  was  closed  by  plaintiff  after  the  enlarge- 
ment of  its  canal.  Nor  is  it  found  that  the  plaintiff 
ever  did  any  other  act  adverse  to  the  rights  of  defendants 
under  the  contract  in  such  manner  or  for  such  time  as 
to  gain  a  prescriptive  right. 

The  decree  is  also  unsupported  by  any  finding  as  to 
the  dimensions  and  setting  of  the  box  through  which 
the  defendants  are  entitled  to  draw  water  from  the  dam 
under  the  contract.  The  contract  does  not  specify  a 
box  eight  feet  long,  or   of   any   length,  nor  at  what  level 
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it  shall  be  set  The  evidence  of  all  the  witnesses,  ex- 
cept one  who  does  not  pretend  to  have  measured  the 
box  actually  used  by  defendants,  or  to  have  had  any  occasion 
to  observe  it  with  attention,  is  that  it  was  only  three  or  four 
feet  long,  and  this  is  material;  for  if  a  box  is  set  level,  the 
longer  it  is  the  less  water  it  will  deliver. 

It  is  also  an  objection  to  the  decree  that  the  level  at  which 
the  box  is  to  be  set  is  not  definitely  fixed.  The  level  of  the 
water  behind  the  dam  is  not  a  practicable  gauge,  for  the  evi- 
dence shows  that  this  varies  greatly  according  to  the  stage  of 
the  river.  If  upon  a  retrial  of  the  caus^  the  rights  of  the 
parties  under  the  contract  are  again  submitted  for  decision 
and  regulation,  the  court  should  find  the  extent  to  which 
the  plaintiff's  canal  was  enlarged  in  1862,  and  precisely  and 
definitely  the  dimensions  and  setting  of  the  box  which  the 
defendants  and  their  predecessors  put  in  and  used  in  pursu- 
ance of  plaintiff's  grant 

The  judgment  and  order  of  the  superior  court  are  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

Harrison,  J.,  and  Fitzgerald,  J.,  concurred. 

McFarland,  J. — I  dissent  in  toto,  and  adhere  to  the  for- 
mer opinion  in  Department. 

Paterson,  J.,  concurring. — ^As  I  understand  this  case, 
and  the  principles  involved,  the  plaintiff  is  entitled  to 
water  sufficient  to  fill  its  ditch  to  its  capacity  at  the 
time  of  the  contract  with  the  Boyd's  Bar  company  in 
1854,  or  to  such  increased  capacity  as  it  has  acquired 
the  right  to  fill  by  prescription  or  otherwise  since  that 
time,  and  when  there  is  noi  sufficient  water  for  this  pur- 
pose may  shut  down  the  defendant's  gate  until  there  is  a 
sufficient  supply. 

The  defendants  are  entitled  at  the  proper  point  to  draw 
from  the  surplus  water — that  is,  water  which  would  flow 
over  the  dam  after  the  plaintiff's  ditch  is  filled. 
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In  determining  how,  when,  and  where  this  surpltxs  may  be 
taken,  all  the  circumstances  of  the  case  must  be  considered. 
The  plaintiff  is  bound  to  use  reasonable  care  in  diverting  sut- 
ficient  water  to  fill  its  ditch  so  as  not  to  occasion  uimeccssary 
waste  of.  the  surplus  water.  To  do  this  it  must  raise  its 
dam  to  a  height  sufficient  to  fill  its  ditch  whenever  the  stage 
of  the  water  renders  it  necessary  to  do  so.  That  is  to  say^ 
plaintiff  is  not  entitled  to  a  flow  of  eight  or  any  other  num- 
ber of  inches  of  water  above  and  over  the  crest  of  the  dam^ 
simply  to  fill  its  ditch  because  it  has  always  heretofore  en- 
joyed the  same,  but,  when  desiring  to  obtain  a  flow  of  water 
through  its  ditch  to  its  full  capacity  at  low  stages  of  the 
water,  it  must  raise  the  crest  of  its  dam  to  a  level  with 
the  top  of  its  diteh  if  necessary  to  fill  it,  and  prevent 
surplus  water,  which  the  defendant  desires  to  use,  from 
flowing  over  the  dam. 

Whether  the  defendants  are  entitled  to  tap  the  stream 
or  pond  at  any  particular  point  is  a  question  for  the 
court  to  determine  upon  all  the  drctmistances.  The 
plaintiff  has  the  right  to  build  and  maintain  its  dam, 
and  to  flow  back  the  waters  to  any  extent  upon  the  pub- 
lic domain  necessary  to  fill  its  ditch  in  a  reasonable 
manner;  and  defendants  have  no  right  to  interfere 
with  plaintiff's  works  or  possessions  so  as  to  injure  or 
endanger  its  dam  or  other  structure,  or  to  render  its  di- 
version of  water  sufficient  to  fill  its  ditch  more  difficult 
or  C3cpensive  than  it  was  before,  and  while  operating  in 
a  reasonable  and  careful  manner;  but,  when  the  pur- 
pose of  plaintiff's  dam  has  been  accomplished,  it  can- 
not prevent  others  from  enjoying  the  use  of  the  waters 
running  to  waste,  unless  they  are  proposing  to  take  the 
same  at  a  point  or  in  a  manner  that  will  interfere  with 
the  free  use  and  enjoyment  of  its  water  right  or  other 
property.  Whatever  structures  it  has  found  necessary 
to  build  are  its  property,  and  whether  they  be  dam  or 
sidewalls  probably  no  one  would  be  permitted  to  cut 
through  or  under  them  under  any  circumstances;  but 
that  is  not  a  question  in   this  case.     Here  the  sidewalls 
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are  natural  banks  of  rock«  and  the  area  above  the  dam 
which  the  plaintiff  is  entitled  to  flow  and  exclusively  occupy 
isy  ais  stated  before,  a  question  for  the  court  to  determine 
upon  all  the  circumstances  of  the  case. 

It  does  not  dearly  appear  whether  the  question  of 
reasonableness  of  the  plaintiff's  claim  of  exclusive  con- 
trol of  all  the  slack  water  entered  into  the  judgment  of 
the  court  below,  but  the  latter  seems  to  have  placed  its 
decision  squarely  upon  the  proposition  that  the  defend- 
ants are  not  entitled  to  tap  the  pond  of  water  for  the 
purpose  of  drawing  water  into  its  ditch  at  any  point  along 
the  line  of  slack  water. 

There  are  other  reasons  we  think  why  the  case  ought 
to  go  back  for  further  consideration.  The  court  found 
(finding  4)  that  a  temporary  crest  or  "flash  board"  eight 
inches  in  height  is  sufficient  at  low  stages  of  the  water 
to  fill  plaintiff's  canal  to  its  full  capacity,  and  yet  in  find- 
ing 5  held  that  "in  order  to  draw  the  surplus  from  the 
plaintiff's  dam,  without  taking  the  water  from  plaintiff's 
canal,  it  would  be  necessary  to  raise  plaintiff's  dam  from 
twenty-two  to  twenty-four  inches  higher,  and  also  to  raise 
the  banks  of  plaintiff's  canal."  There  is  here  an  apparent 
inconsistency.  If  the  finding  quoted  be  correct,  the 
plaintiff  would  be  entitled  to  an  injunction,  because,  as 
stated  before,  the  defendants  have  no  right  to  impose  any 
additional  burden  upon  the  plaintiff,  except  such  as  is  nec- 
essary to  preserve  the  surplus  water  from  waste,  or  subject 
its  dam  or  ditch  to  any  additional  danger. 

The  evidence  shows  that  the  plaintiff's  ditch  was  en- 
larged at  different  points  since  the  date  of  the  Boyd's 
Bar  ditch  contract,  but  the  court  does  not  find  whether 
these  enlargements  increased  the  capacity  of  the  ditch. 
It  simply  finds  that  "at  the  point  where  this  widening 
of  the  canal  occurred  the  capacity  was  increased,  but  to 
what  extent  the  evidence  does  not  enable  the  court  to. 
determine."  The  rights  given  to  the  defendant  by  the 
contract  referred  to  ought  not  to  be  affected  by  any  sub- 
sequent alteration  of  the  plaintiff's  ditch,  and  unless  the 
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plaintiffs  have  acquired  the  right  to  use  the  ditch  in  an  in- 
creased capacity  through  the  acquiescence  of  the  defendants, 
the  judgment  is  erroneous  in  that  regard.  In  iv^  conclusion 
of  law  the  court  found  that,  "by  reason  of  the  long  acquies- 
cence of  the  defendants,  for  a  period  of  about  twenty-five 
years,  without  objection,  in  such  increased  capacity  of  plain- 
tiff's canal  as  may  have  resulted  from  the  widening  of  por- 
tions of  the  canal  in  1862  and  1864,  the  defendants  are  now 
estopped  from  making  any  complaint  of  said  widening  of 
said  canal,  and  are  not  entitled  to  any  relief  with  respect 
thereto."  It  is  earnestly  claimed  by  appellants  that  there  is 
"not  a  scintilla  of  evidence  to  sustain  the  finding  or  conclu- 
sion of  law  that  defendants  lost  or  plaintiff  acquired  any 
right  by  acquiescence  or  by  estoppel  of  any  kind." 

This  contention  is  based  upon  the  proposition  that  the  de- 
fendant's gate  has  never  been  shut  down  since  the  plaintiff's 
ditch  was  widened;  that  there  has  always  been  sufficient 
water  for  both  ditches  as  they  now  exist ;  that  plaintiff  had  a 
right  to  enlarge  its  ditch  to  any  size  it  chose,  as  long  as  it 
did  not  interfere  with  the  defendant's  ditch ;  that  as  no  right 
was  interfered  with,  there  was  no  ground  for  objection,  and 
no  suit  could  have  been  maintained  until  defendant's  rights 
were  interfered  with.  The  legal  propositions  involved  in 
this  contention  are  souna,  but  whether  they  are  supported 
by  the  record  as  claimed  we  deem  it  unnecessary  to  deter- 
mine, as  the  case  must  go  back  for  another  trial 

Garoutte,  J. — I  concur  in  the  reversal  of  the  judgment 
and  also  in  the  views  of  Mr.  Justice  Paterson  upon  the  prin- 
cipal question  discussed. 

Db  Haven,  J.,  dissenting. — I  dissent  from  the  judg- 
ment Upon  the  main  question  therein  discussed  I 
concur  in  the  opinion  written  by  Mr.  Justice  Mc- 
Farland  in  deciding  this  case  in  Department,  but 
after  a  more  careful  examination  of  the  judgment  ap- 
pealed from  I  think  it  erroneous  so  far  as  it  reserves  to  the 


Digitized  by  CjOOQIC 


Jan.  1894.]        Natoma  W.  &  M.  Co.  v.  Hancock.  63 

plaintiff  the  right  to  close  the  box  through  which  the 
defendants  are  to  divert  the  water  to  which  they  are  en- 
titled under  Boyd's  Bar  ditch  contract,  whenever  there  is 
not  sufficient  water  to  supply  the  capacity  of  plaintiff's 
ditch  as  at  present  constructed.  It  is  not  dear  to  me  from 
the  evidence  that  the  capacity  of  this  ditch  has  not  been  ma- 
terially increased  since  the  date  of  the  Boyd's  Bar  ditch 
contract,  but  the  court  below  has  failed  to  make  any  finding 
whatever  in  relation  to  the  fact.  The  cause  should  be  re- 
manded, with  directions  to  the  court  below  to  find  whether 
the  capacity  of  plaintiff's  ditch  has  or  has  not  been  increased, 
and  thereupon  to  modify  its  judgment  so  as  to 
permit  the  defendants  to  exercise  all  the  rights  enjoyed  by 
their  predecessors  under  the  contract  above  referred  to,  the 
full  rights  given  by  that  contract,  unaffected  by  any  subse- 
quent alteration  of  plaintiff's  ditch. 

The  following  is  the  opinion  rendered  in  Department  Two 
referred  to  in  the  dissenting  opinions  of  Justices  McFar- 
LAND  and  De  Havkn. 

McFarland,  J. — This  action  was  brought  to  restrain  de- 
fendants from  diverting  water  from  a  stream  called  the 
"South  Fork  of  the  American  river,"  at  and  from  a  certain 
dam  of  plaintiff,  on  said  stream.  Judgment  went  for 
plaintiff,  and  defendants  appeal  from  the  judgment 
and  from  an  order  denying  a  new  trial.  The  main  facts  in 
the  case  are  these:  In  185 1  plaintiff  located  a  dam  and 
canal,  the  dam  to  be  at  a  point  on  said  South  Fork  at  a 
place  called  "Rocky  Bar,"  and  the  canal  to  run  to  various 
localities  to  carry  water  for  mining  and  agricultural  pur- 
poses. In  1852  and  1853  the  dam  and  canal  were  complet- 
ed. The  structure  of  the  dam  was  at  first  made  of  wood, 
but  in  1868  It  was  rebuilt  of  stone.  The  canal  was  of  quite 
large  dimensions,  and  about  eighteen  or  twenty  miles  long, 
and  during  the  later  months  of  the  dry  seasons  carried  all 
the  water  of  the  stream.  At  other  times  there  was  a  surplus 
of  water,  which  ran  over  the  crest  of  the  dam.    The  water 
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was  backed  up  behind  the  crest  of  the  dam  so  as  to  make 
a  pool  or  pond.  The  dam  and  canal  have  been  in  this  con- 
dition ever  since  1853,  and  have  been  since  then  continuously 
used  by  the  plaintiff  for  beneficial  purposes — for  carrying 
water  for  sale  to  miners  and  agriculturists,  and  for  irri* 
gating  vineyards  and  orchards  owned  by  the  plaintiff. 
On  March  27,  1854,  the  plaintiff,  by  a  written  instrument 
granted  to  an  association  of  persons  called  the  Boyd's 
Bar  Water  Company,  "the  right,  privilege,  and  emblement 
to  put  in,  insert^  and  maintain  in  the  dam  of  said  Natcnna 
Water  and  Mining  Company  ...  a  box  of  suf- 
ficient size,  width,  and  depth  to  draw  water  sufficient  to  fill 
and  supply  the  ditch,  flume,  and  race  of  said  Boyd's  Bar 
Water  Company,  at,  in,  and  with  its  present  dimensions, 
say  of  two  feet  square."  This  instrument  also  provided 
that  the  plaintiff  should  not  be  obliged  to  maintain  the  said 
dam;  and,  further,  that  if  there  should  occur  any  defi- 
ciency of  water  to  plaintiff's  canal,  the  plaintiff  should 
have  the  right  to  close  the  gate  supplying  the  Boyd's 
Bar  ditch,  and  keep  it  closed  while  the  deficiency  con- 
tinued. (In  this  instrument  the  word  "dam"  is  evi- 
dently used,  not  in  the  strict  sense  of  a  structure  across 
a  watercourse,  but  in  the  sense  frequently  given  the 
word,  which  includes  the  pool  or  pond  created  by  the 
structure.)  Immediately  after  the  execution  of  this  in- 
stnunent,  in  1854,  the  Boyd's  Bar  company,  under  said 
instrument,  "put  into"  the  northerly  side  of  the  pool 
of  plaintiff's  dam,  at  a  certain  place,  a  certain  box, 
through  which  the  owners  of  the  Boyd's  Bar  Ditch 
have  ever  since  been  accustomed  to  take  water  to  fill 
said  ditch.  And  there  seems  to  have  been  no  difficulty 
about  the  right  to  take  water  under  said  instrument 
through  said  box  placed  in  the  side  of  the  dam  as  afore- 
said. Once  or  twice  the  plaintiff  closed  the  gate,  with- 
out objection.  In  1883  the  defendant,  Hancock,  became 
the  owner  of  said  Boyd's  Bar  company's  ditch  and  its 
rights  under  said  instrument.  This  ditch  is  also  some- 
times called  the  "Clarke  and  Eastman  ditch."       There  it 
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some  contention  as  to  that  part  of  the  judgment  which 
deals  with  the  Boyd's  Bar  ditch,  and  the  amount  of  water 
to  which  it  is  entitled,  and  that  part  of  the  judgment 
will  be  hereafter  noticed.  But  the  most  important  con- 
tention in  the  case  relates  to  a  new  right  asserted  by 
defendants,  apart  from  and  beyond  the  right  accruing 
through  said  Boyd's  Bar  ditch.  In  1887  tne  defendant, 
Hancock,  posted  a  notice  at  plaintiff's  dam,  to  the  effect 
that  he  intended  to  widen  his  ditch  so  that  it  would 
carry  two  thousand  inches  of  water;  that  he  claimed 
that  much  of  the  water  of  said  South  Fork,  and  that  he  in- 
tended to  divert  it  ''from  said  Natoma  dam  on  the  west 
side  of  the  river/'  (The  canal  of  the  plaintiff  takes  its 
water  from  the  opposite  side  of  the  river,  which  is 
sometimes  called  the  "south  side"  and  sometimes  the  "east 
side.")  Under  said  notice  defendants  commenced  to 
enlarge  said  ditch,  and  to  construct  additions  to  it,  and 
at  the  commencement  of  this  action  a  new  piece  of  ditch 
was  being  constructed  by  them  near  the  dam,  and  had 
reached  within  about  seventy*five  feet  of  the  plaintiff's 
said  pond  or  pool.  Shortly  afterwards  this  piece  of 
ditch,  which  partly  consisted  of  a  tunnel  through  granite 
rode,  had  reached  to  within  ten  feet  of  the  water  of 
plaintiff's  dam,  leaving  between  the  ditch  and  the  water  only 
a  few  feet  of  earth,  which  could  have  been  removed  by 
a  few  houn'  work.  This  ditch,  if  permitted  to  be  cbm- 
pleted,  would  tap  the  water  restrained  by  the  dam  at 
a  point  about  forty  feet  above  the  crest  of  the  dam,  and 
ten  inches  lower  than  the  bottom  of  plaintiff's  canal  on 
the  other  side  of  the  stream.  The  result  would  be  that 
defendants'  ditch  would  drain  the  water  raised  by  the 
dam,  so  as  to  take  it  nearly  all  from  plaintiff's  canal.  The 
judgment  restrains  defendants  from  thus  completing  their 
ditch,  and  running  it  into  the  back  water  of  plaintiff's 
dam. 

Appellants  say  that  they  intended  only  to  appropriate 
the  surplus  waters  of  the  stream  after  plaintiff's  .  canal 
had    taken    its    supply,    although    their    notice    does    not 
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state  such  intention;  and  they  invoke  the  rule  that  sur- 
plus water  may  be  appropriated.  There  is  no  doubt 
that  surplus  water  may  be  appropriated;  and  the  quotation 
in  appellant's  brief  from  section  83  of  Pomeroy  on  Riparian 
Rights  correctly  states  the  rule  on  the  subject.  But  the 
author  says  in  that  section  that  such  appropriation  of  sur- 
plus water  may  be  made  ''if  no  interference  with  the 
rights  of  the  prior  appropriator  is  thereby  caused."  But 
have  appellants  the  legal  right  to  tap  the  head  of  water 
created  by  the  respondent's  dam,  to  inaugurate  a  per- 
petual trespass  upon  respondent's  property,  to  practically 
take  control  of  that  over  which  respondent  has  exercised 
complete  dominion  and  control  for  nearly  forty  years, 
and  to  take  possession  of  that  which  respondent  has  pos- 
sessed during  that  period  of  time?  The  principles  upon 
which  property  rights  on  the  public  lands  of  the  United 
States  in  California  were  acquired,  before  government 
surveys  and  sales,  have  long  been  settled,  the  main  rule 
being  that  a  prior  appropriation  gives  title.  "Legis- 
lation and  decisions  have  been  uniform  in  awarding  peace- 
able enjoyment  to  the  first  occupant  either  of  the  land  or 
of  anything  incident  to  the  land."  (Tartar  v.  Mining 
Co.,  5  Cal.  398.)  Such  appropriation  was  eflFected  either 
by  taking  actual  possession — possessio  pedis^-or  by  doing 
such  acts  as,  considered  with  reference  to  the  nature  of  the 
right  to  be  acquired,  were,  in  good  sense  and  according 
to  established  customs,  equivalent  to  actual  possession. 
Water  was  appropriated  by  constructing  ditches  and 
turning  water  into  them  by  means,  generally,  of  dam& 
erected  across  watercourses;  rights  to  the  future  diversion 
of  the  water,  pending  the  completion  of  the  ditches,  be- 
ing preserved  by  notices  of  intention  to  divert.  Under 
this  system  properties  of  immense  values  were  created  in 
ditches,  canals,  and  dams;  and  Congress,  by  the  act  of 
July  26th,  1866,  enacted  that  such  properties  should  be 
maintained  and  protected.  This  act  was  held  by  the 
United  States  supreme  court  in  Broder  v.  IVater  Co, 
(respondent  in  the  case  at  bar),  loi  U.  S.  274,  to  be  a 
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mere  "recognition  of  the  pre-existing  right  of  posses- 
sion"; and  it  is  clear  that  respondent's  pre-existing  right 
of  possession  embraced  its  dam  and  the  head  and  elevation 
of  water  created  by  it  and  the  pond  and  pool  behind  it, 
and  the  land  perpetually  covered  and  occupied  by  the 
water  as  ftdly  and  effectually  as  it  did  any  other  part  of 
its  canal  property.  The  dam,  including  the  land  which 
is  necessarily  covered  with  water  in  order  to  be  of  any 
beneficial  use^  the  water-head  and  the  pool  or  pond  with 
its  lateral  approaches  and  supports,  was  an  integral 
part  of  the  canal  itself.  Indeed,  as  stated  in  Hutchinson 
V.  Railroad  Co.,  37  Wis.  604,  although  the  strict  mean- 
ing of  the  word  ''dam"  is  a  barrier  built  across  a  water- 
course to  confine  and  keep  back  flowing  water,  yet  it  is 
frequently  used  to  designate  all  that  results  from  the  bar- 
rier. It  was  said  in  that  case:  ''So  we  sometimes 
hear  of  fishing  or  bathing  in  a  dam;  and  often  of  water 
in  a  dam — ^meaning  in  the  pond.  So  a  pond  is  made  to 
include  the  dam,  even  in  judicial  phrase.  (Jackson 
V.  Virmelyea,  6  Cow.  677.)  And  the  grani  of  a  dam  is 
held  to  include  an  easement  in  the  pond.  {Maddox.  v. 
Goddard,  15  Me.  218.)"  But  by  whatever  name  it  may 
be  called,  respondent  obtained  a  possessory  right  and  title 
to  the  land  which  it  appropriated  and  permanently  oc- 
cupied by  means  of  its  dam,  and  acquired  the  right  to  main- 
tain the  pond  or  pool  and  head  of  water  above  the  barrier 
which  is  built  across  the  stream;  and  this  title  was  as 
perfect  as  any  other  title  to  a  part  of  the  public  domain 
acquired  by  appropriation  for  any  other  legitimate  pur- 
poses. It  was  expressly  held  in  Rupley  v.  Welch,  23  Cal. 
453,  "the  construction  of  a  reservoir  across  the  bed  of  a 
ravine  for  the  purpose  of  collecting  the  water  flowing  down 
the  same,  to  be  used  in  irrigating  a  garden  or  fruit 
trees,  gives  to  the  party  constructing  the  same  a  vested 
right  of  property  in  the  reservoir."  (Of  course,  in  all 
such  appropriations — even  of  mining  claims — there  had  to 
be  a  reasonableness  as  to  the  amount  or  extent  of  the 
appropriation;   but    no   such   question    arises    in   the   case 
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at  bar.)  According  to  the  foregoing  views  the  court 
below  was  right  in  enjoining  appellants  from  runnings 
their  ditch  into  respondent's  pool,  and  into  and  upon 
the  land  possessed  by  respondent,  by  means  of  its  dam 
and  pool.  An  injunction  always  lies  to  restrain  threat- 
ened permanent  interference  with  water  rights.  (Angell 
on  Water  Courses,  sec.  444,  et  seq.;  California  cases  cited 
in  Gear's  Index  Digest,  at  foot  of  page  426.)  ''The  in- 
terposition of  a  court  of  equity  was  required  to  prevent 
defendant's  wrongful  acts  from  ripening  into  a  right, 
and  on  that  ground  alone  the  interference  ot  a  court  of 
equity  was  properly  asked  and  granted."  (Moore  v.  Clear 
Lake  Water  Works  Co.,  68  Cal.  146;  Mott  v.  Ewing^  90 
Cal.  231.)  Moreover,  whenever  there  is  a  threat  and 
intent  to  wrongfully  enter  upon  another's  real  property, 
and  to  take  permanent  possession  thereof  and  effect  a 
permanent  lodgment  there,  the  threatened  injury  is 
"irreparable  in  itself,"  and  the  insolvency  of  the  intruder 
or  the  actual  damage  which  may  ensue  is  immateriaL 
{More  v.  Massini,  32  CaL  595 ;  Richards  v.  Dower,  64  Cal. 
62;  Cresent  City  Warf  and  Lighter  Co.  v.  Simpson,  77  CaL 
290.)  Again,  the  threatened  acts  of  appellants  would  be 
in  the  nature  of  waste,  would  destroy  the  very  substance 
of  respondent's  estate,  and  would  create  a  perpetual  nui- 
sance ;  and  against  such  acts  injunction  is  the  proper  remedy. 
Such  acts  would  not  constitute  mere  fugitive  and  tem- 
porary trespasses,  but  a  trespass  of  a  continuing  nature, 
whose  constant  recurrence  would  render  a  remedy  at  law 
entirely  inadequate. 

With  respect  to  respondent's  rights  under  the  Boyd's 
Bar  contract,  we  think  that  they  are  sufficiently  pre- 
served by  the  judgment.  The  judgment  decrees  fliat 
"defendants  may  take  sufficient  water  from  plaintiff's 
said  dam  to  supply  a  ditch  two  feet  wide  and  two  feet 
deep  with  the  grade  of  the  ditch  known  in  1854  as  the 
'Boyd's  Bar  ditch'";  and  we  do  not  think  that  the 
specification  of  the  box  (and  its  location)  through 
which   the   water  is   to  be   taken   is   any    abridgment  of 
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the  right  The  water  is  to  be  taken  substantially  in  the 
manner  in  which  it  has  always  been  taken  since  1854.  It 
is  contended  that  respondent's  canal  has  been  enlarged  since 
the  date  of  the  contract,  and  that  therefore  respondent  should 
not  now  have  the  right  to  close  the  Boyd's  Bar  ditch  when 
the  canal  is  not  supplied.  But  the  court  does  not  find  that 
the  carrying  capacity  of  the  canal  has  been  increased.  In 
1862  and  1864  the  respondent  cleaned  out  the  canal,  and 
reconstructed  some  portions  of  it  by  substituting  earthwork 
for  wooden  flumes;  and  the  court  merely  finds  that  in 
"some  places"  it  was  made  wider,  and  that  at  those  places 
the  capacity  was  increased,  but  to  what  extent  the  evidence 
does  not  show.  The  evidence  does  not  show  an  increase 
of  the  capacity  of  the  whole  ditch,  and  it  is  not  likely  that 
if  there  had  been  any  substantial  increase,  the  owners  of 
the  Boyd's  Bar  ditch  would  have  acquiesced  therein  for 
nearly  thirty  yean.  Indeed  there  is  not  and  never  has 
hetn  any  serious  trouble  between  the  parties  growing  out 
of  the  Boyd's  Bar  contract;  the  real  contest  is  about  the 
new  right  asserted  by  appellants.  The  doctrine  that  the 
point  of  diversion  of  water  may  be  changed  is,  of  course, 
subject  to  the  condition  that  the  change  must  not  interfere 
with  the  rights  of  other  parties.  With  respect  to  the  minor 
points  in  the  case,  it  is  sufficient  to  say  that,  in  our  opinion, 
the  findings  are  sustained  by  the  evidence,  and  that  the  find- 
ings are  full  enough  to  determine  the  material  rights  of  the 
parties.  We  see  no  error  in  the  record.  Judgment  and  order 
affirmed. 
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[No.    18216.     Department   One.— January  6,    1894.] 

SAN  JOAQUIN  LAND  AND  WATER  CO.,  Respond- 
ent, V.  J.  L.  BEECHER,  Appellant. 

Corporations — Subscription  to  Shares  Bbforb  Organization — ^Action 
FOR  Calls. — A  subscription  for  shares  of  the  capital  stock  of 
a  corporation,  subsequently  to  be  formedp  will  sustain  an  ac- 
tion by  the  company,  on  Its  complete  incorporation,  agralnsr 
tne  subscribers  to  recover  calls  duly  made  upon  the  stook. 

Id. — ExxcuTORT  Contract — ^Effbct  op  Organization — Acceptance  by 
Corporation. — ^An  agrreement  for  the  formation  of  a  corpora- 
tion and  for  the  taking  of  a  specified  number  of  shares  there- 
in by  each  of  the  parties  to  the  agreement,  as  to  incorporating, 
is  executory,  but  when  the  promoters  meet  and  orsranize  tne 
corporation  under  the  name,  for  the  objects,  and  with  the 
capital  stock  and  the  number  of  shares  as  specified  in  the 
agreement,  and  name  the  parties  to  the  agreement,  with  the 
shares  subscribed  by  each,  in  the  articles  of  incorporation,  as 
subscribers  to  the  capital  stock  to  the  extent  of  the  shares 
agreed  to  be  by  them  respectively  taken,  it  Is  an  acceptance 
by  the  corporation  of  such  parties  as  stockholders,  and  they 
are  thereby  and   thenceforth   bound   as  such. 

Id. — ^Vauditt  of  Corporations — Stockholders — Signature  to  Ar- 
ticles Not  Ezbcxjtbd. — ^It  is  not  necessary  to  the  validity  of 
the  corporation  or  to  the  subscribers  who  agreed  to  its  forma- 
tion becoming  stockholders,  that  they  should  all  sign  the 
articles  of  incorporation. 

lo. — ^Issuance  or  Certificates  UNNscEssikRT. — ^To  constitute  the  sub- 
scribers to  an  agreement  for  the  formation  of  a  corporation 
stockholders  of  the  corporation  it  is  not  necessary  that  the 
certificates  of  stock  should  have  issued  to  them. 

Id. — EiACTiON  OF  Directors — Db  Facto  Officers — Levy  of  AssESb- 
MENT. — ^Where  the  board  of  directors  of  a  corporation  have 
been  nominally  elected,  organized  as  a  board  of  directors, 
and  acted  as  such,  their  acts  as  de  facto  officers  In  levying  an 
assessment  upon  the  subscribed  capital  stock  are  valid. 

Id. ^ASSESSMENT  UPON  SUBSCRIBBD  STOCK — STATTTTORT  FOEM  OF  NO- 
TICE.— When  an  assessment  Is  properly  levied  upon  the  sud- 
soribed  capital  stock  of  a  corporation,  the  fact  that  the  notice 
describes  the  assessment  as  levied  upon  the  capital  stock  of  tne 
corporation  instead  of  upon  the  subscribed  capital  stock,  does 
not  render  the  notice  defective,  that  being  the  form  of  notice 
prescribed  by  the  statute,  which  the  legislature  had  authority 
to  designate. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Joaquin  County,  and  from  an  order  denying  a  new 
trial. 


The  facts  are  stated  in  the  opinion. 
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James  H.  Budd,  J.  £.  Budd,  and  W.  L.  Dudley,  for 
Appellant. 

No  action  lies  against  members  of  a  corporation  to 
recover  assessments  by  subscribing  for  shares  of  stock 
when  there  is  no  express  agreement  to  pay  such  assess- 
ment, and  the  only  remedy,  if  any,  is  the  sale  of  the  delin- 
quent shares  pursuant  to  statute.  {Andover  T.  Co.  v. 
Gould,  4  Am.  Dec.  80;  New  Bedford  T.  Co.  v.  Adams,  5 
Am.  Dec.  81 ;  In  re  South  Mountain  Consolidated  Min.  Co,^ 
8  Saw.  366;  Atlantic  Cotton  Mills  v.  Abbott,  9  Cush.  424.) 
The  mere  signing  of  the  agreement  did  not  make  the  de- 
fendant a  stockholder  or  corporator.  {West  v.  Crawford, 
80  CaL  28,  29;  Mudgett  v.  Horrell,  33  Cal.  25;  California 
S.  M.  Co,  V.  Schafer,  $7  Cal.  396;  D orris  v.  Sweeney,  64 
Barb.  636.)  There  is  nothing  in  the  codes  of  this  state 
concerning  corporate  organization,  or  authorizing  the  forma- 
tion of  corporations,  that  gives  any  effect  to  any  preliminary 
agreement  to  become  a  stockholder  in  a  proposed  corporation, 
and  consequently  the  agreement  itself  cannot  have  such  l^^l 
effect  (Civ.  Code,  sees.  285,  296.)  There  are  but  two  ways 
under  the  corporation  law  of  this  state  in  which  a  person  may 
beccmie  a  stockholder  of  a  corporation:  i.  By  subscribing  to 
the  articles  of  incorporation ;  2.  As  successors  of  such  sub- 
scribers. (Civ,  Code,  sec.  296;  Sedalia  W.  &  S,  Co.  v. 
Wilkerson,  83  Mo.  235 ;  California  S.  M.  Co.  v.  Schafer,  57 
Cal.  398;  West  V.  Crawford,  80  Cal.  28:  Monterey  etc.  R.  R. 
Co.  V.  Hildreth,  53  Cal.  123.) 

BaldTvin  &  Campbell,  and  S.  D.  Woods,  for  Respondent. 

A  corporation  clearly  has  the  right  to  collect  an  assess- 
ment by  suit,  notwithstanding  the  right  to  sell  the  stock 
for  delinquent  assessment.  (Buffalo  and  New  York  City 
R.  R.  V.  Dudley,  14  N.  Y.  336;  Goshen  Turnpike  Co.  v. 
Hurtin,  9  Johns.  217;  6  Am.  Dec.  273;  The  Dutchess 
Cotton  Manufactory  v.  Davisy  14  Johns.  238;  7  Am.  Dec. 
459'  Spear  v.  Crawford,  14  Wend.  21;  28  Am.  Dec.  513; 
Small  V.  Herkimer  Mfg.  Co.,  2  N.  Y.  330;  Lake  Ontario 
etc.  R.  R.  Co.  V.  Mason,    16  N.  Y.  452.)      A   subscriber 
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for  stock  is  liable  to  a  personal  action  on  his  subscription. 
(Marysville  Electric  L.  &  P.  Co.  v.  Johnson,  93  Cal.  538; 
Hartford  and  New  Haven  R.  R.  Co.  v.  Kennedy,  12  Conn. 
499.)  It  is  true  that  in  this  subscription  there  is  no  express 
promise  to  pay  for  the  stock.  The  obligation  to  pay  from 
the  agreement  to  take,  however,  is  implied,  and  an  express 
promise  is  not  requisite.  (Buffalo  &  New  York  City  R.  R. 
V.  Dudley,  14  N.  Y.  336;  Spear  v.  Crawford,  14  Wend. 
20;  28  Am.  Dec.  513;  Hartford  &  New  Haven  R.  R.  Co. 
V.  Kennedy,  12  Conn.  499;  Lake  Ontario  R.  R.  Co.  v. 
Mason,  16  N.  Y.  452;  Morawetz  on  Private  Corporations, 
sees.  129,  149;  Renssalaer  &  Washington  Plank  Road  Co. 
V.  Barton,  16  N.  Y.  457 ;  Nulton  v.  Clayton,  54  Iowa,  425 ; 
37  Am.  Rep.  213;  Upton  v.  Tribilcock,  91  U.  S.  45;  Waukon^ 
&  Miss.  R.  R.  Co.  V.  Dwyer,  49  Iowa,  121 ;  Dayton  v.  Borst, 
31  N.  Y.  437;  Cook  on  Stock  and  Stockholders,  sec  69; 
Thompson  on  Liability  of  Stockholders,  sec.  105.)  The 
preliminary  agreement  inures  to  the  benefit  of  the  cor- 
poration when  formed.  Marysville  Electric  L.  &  P.  Co.  v. 
Johnson,  93  Cal.  538;  San  Joaquin  L.  &  W.  Co.  v.  West, 
94  Cal.  399.)  It  is  not  necessary  that  the  subscribers 
should  sign  the  articles  of  incorporation.  (Wood's  Field 
on  Law  of  Corporations,  sec.  77;  Poughkeepsie  &  Salt 
Point  P.  R.  Co.  V.  Griffin,  21  Barb.  454.)  Those  who  sign 
articles  of  incorporation  act  as  the  agents  of  the  others. 
(Monterey  etc.  R.  R.  v.  Hildreth,  53  Cal.  129.)  Signing  a 
preliminary  agreement  to  take  stock  makes  the  signers 
stockholders  of  the  corporation;  the  subscription  being 
accepted  by  the  corporation  when  formed.  (Lake  Ontario 
etc.  R.  R.  Co.  V.  Mason,  16  N.  Y.  452;  Red  Wing  Hotel 
Co.  V.  Fredericks,  26  Minn.  112;  Nulton  v.  Clayton,  54 
Iowa,  425;  37  Am.  Rep.  213;  Twin  Creek  etc.  Turnpike 
Co.  V.  Lancaster,  79  Ky.  552.)  No  formal  accceptance  by 
the  corporation  is  necessary  to  enforce  its  subscription. 
(Strasburg  R.  R.  Co.  v.  Echtemacht,  21  Pa.  St.  220;  Bul- 
lock V.  Falmouth  etc.  Turnpike  Co.,  85  Ky.  184.)  It  will 
be  presumed  that  the  incorporators  accepted  the  char- 
tcr.     (Spring  Valley  Water  Co.  v.  San  Francisco,  22  Cal. 
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434.)  It  is  not  necessary  that  certificates  of  stock  be  issued 
to  persons  subscribing,  to  bind  them  to  their  subscrip- 
tion and  make  them  liable  for  the  pa3mient  of  assess- 
ments. (Civ.  Code,  sec.  323;  Calif omia  Southern  Hotel 
Co.  V.  Callender,  94  Cal.  120;  Mitchell  v.  Becknum,  64 
Cal.  117.) 

Searls,  C. — ^This  is  an  appeal  from  a  final  judgment  in 
favor  of  the  corporation  plaintiff,  and  from  an  order  denying-' 
defendant's  motion  for  a  new  trial. 

On  the  nineteenth  day  of  November,  1887,  the  defenaant 
and  over  sixty  other  persons  entered  into  a  written  agreement 
with  each  other  and  one  with  the  other  to  form  a  corporation 
under  the  name  of  the  ''San  Joaquin  Land  and  Water  Com- 
pany/' for  the  purpose  of  procuring  water  rights,  purchasing 
and  constructing  dams,  reservoirs,  canals,  aqueducts,  etc; 
and  to  conduct,  supply,  and  sell  water,  for  mining,  farming, 
irrigation,  and  other  purposes;  to  buy, 'sell,  let,  cultivate, 
and  improve  lands,  etc.,  in  certain  named  counties  of  the 
state  of  California.  The  capital  stock  of  the  OMporation,  it 
was  provided,  should  be  one  million  dollars,  divided  into  ten 
thousand  shares  of  one  hundred  dollars  per  share. 

The  parties  to  the  agreement  each  agreed  to  take  the  num- 
ber of  shares  set  opposite  his  name  thereunto  subscribed, 
and  to  pay  twenty  per  cent  of  the  par  value  of  tfie  shares  so 
subscribed,  within  five  days  after  die  articles  of  incorporation 
were  filed  in  the  office  of  the  county  clerk  of  the  county  of 
San  Joaquin,  payments  to  be  made  to  F.  M.  West,  at 
the  Stockton  Savings  and  Loan  Society,  at  Stockton, 
CaUfomia. 

They  further  nominated  and  appointed  L.  U.  Shippee, 
J.  L.  Beecher  (the  defendant  and  appellant  herein),  and 
George  Gray,  as  their  agents  and  the  agents  of  the  cor- 
poration to  be  formed,  to  negotiate  for  tfie  purchase  of 
any  one  or  more  water  rights,  canals,  reservoirs,  etc.,  for 
said  corporation,  and  to  pay  for  the  same  by  drawing 
from  West  the  money  to  be  paid  in  by  them  under  the 
contract,  and  further  provided  that    all    contracts    of   the 
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agents  should  be  binding  upon  them  and  the  toqwration  to 
be  formed.  The  contract  was  signed  by  all  the  parties 
thereto,  the  appellant  included,  and  the  number  of  shares 
subscribed  by  each  affixed  to  his  name,  the  aggregate  of  all 
the  shares  subscribed  being  in  excess  of  three  thousand, 
of  which  number  the  appellant  herein  subscribed  for  onft 
hundred  shares. 

Questions  growing  out  of  and  relating  to  the  validity  of 
this  agreement  have  been  twice  before  this  court  for  adjudi- 
cation, viz.,  in  West  v.  Crawford^  80  Cal.  19,  and  in  San 
Joaquin  Land  and  Water  Co.  v.  West,  94  Cal.  399.  In  each 
of  these  cases  the  body  of  the  agreement  above  specified  is 
set  out  at  length,  hence  it  is  not  deemed  necessary  to  repeat 
it  in  full  here. 

On  the  seventeenth  day  of  December,  1887,  appellant  and 
a  majority  of  the  persons  who  had  signed  said  agreement, 
including  persons  who  had  subscribed  for  a  majority  of 
the  shares  of  stock  therein  subscribed,  met  in  tne  city  of 
Stockton,  county  of  San  Joaquin,  California,  and  organized 
for  the  purpose  of  forming  a  corporation  in  accordance  with 
the  agreement 

The  appellant  herein  was  selected,  and  acted  as  the  pre- 
siding officer  of  said  meeting.  Nine  of  the  persons  who  had 
signed  the  agreement  of  November  19th,  including  the  ap- 
pellant, were  selected,  voted  for  by  the  parties  to  the  agree- 
ment, and  elected  directors  of  the  corporation  for  the  first 
year,  A  committee  to  prepare  a  set  of  by-laws  was  ap- 
pointed, and  an  attorney  chosen  to  prepare  articles  of 
incorporation. 

A  list  of  the  subscribers  to  the  capital  stock  was  ordered 
to  be  placed  in  the  hands  of  the  president  (appellant),  until 
such  time  as  the  directors  should  be  elected  and  qualified. 
Articles  of  incorporation  of  the  "San  Joaquin  Land  and  Water 
Company"  (the  plaintiff  and  respondent  herein)  were  pre- 
pared with  the  name,  capital  stock,  number  of  shares,  and  for 
the  objects  and  purposes  specified  in  the  agreement  aforesaid, 
and  with  the  shares  subscribed  and  names  of  subscribers  as  in 
said  agreement,  which  articles  of  incorporation  were  signed 
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by  the  nine  persons  who  had  been  selected  as  directors,  who 
duly  acknowledged  the  same  (appellant  included),  on  the 
nineteenth  day  of  December,  1887,  before  a  notary  public, 
and  thereafter,  and  on  the  twentieth  day  of  December,  1887, 
said  articles  so  executed  were  filed  in  the  office  of  the  county 
clerk  of  the  county  of  San  Joaquin,  Stockton,  in  said  county, 
being  named  as  the  principal  place  of  business  of  said 
corporation. 

A  certified  copy  of  the  articles  was  duly  filed  in  the 
office  of  the  secretary  of  state  for  California,  and  on  the 
twenty-first  day  of  December,  1887,  a  certificate  of  In- 
corporation of  respondent  was  duly  issued  by  said  sec- 
retary of  state  under  the  seal  of  the  state  of  Cali- 
fornia. 

On  December  23,  1887,  the  board  of  directors  met  at  . 
the  office  of  appellant,  and  organized  by  electing  appellant 
president  to  act  until  by-laws  were  adopted,  and  transacted 
corporate  business,  such  as  issuing  a  call  for  a  meeting  of 
stockholders  for  January  14,  1888,  to  adopt  by-laws,  ap- 
pointing a  committee  of  three,  including  appellant,  with  full 
power  to  purchase  water  right,  etc 

Appellant,  as  such  president,  gave  notice,  etc.,  of  the  meet- 
ing of  stockholders  as  provided  for  by  the  directors,  which 
meeting  assembled  January  14,  1888,  pursuant  to  call. 
Appellant  called  the  meeting  to  order,  stated  its  object,  and 
it  appearing  upon  a  call  that  stockholders  representing  two 
thousand  two  hundred  shares  of  the  subscribed  capital  stock 
were  present,  and  that  number  being  a  majority  of  the  cap- 
ital stock  subscribed,  viz.,  a  majority  of  three  thousand  three 
hundred  and  two  shares.  By-laws  were  thereupon  adopted, 
a  board  of  nine  permanent  directors  elected,  to  which  board 
power  to  purchase  water  rights  was  unanimously  granted. 
On  the  same  day  the  new  board  of  directors  organized  by 
selecting  L.  U  Shippee  as  president,  George  Winter  as  secre- 
tary, and  appellant  as  treasurer.  Thereupon  other  corporate 
business  was  transacted. 

Appellant  acted  for  a  time  as  treasurer  of  the  corpora- 
tion, and  paid  to  it  the  twenty  per  cent  on  the  one  hun- 
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dred  shares  of  stock  subscribed  by  him  in  the  agreement  of 
November  19,  i887. 

Under  the  by-laws  the  board  of  directors  held  monthly 
meetings  at  the  office  of  the  corporation,  in  the  city  of  Stock- 
ton, on  the  first  Thursday  of  each  month. 

On  the  7th  of  August,  1890,  the  corporation  being  largely 
in  debt,  levied  an  assessment  of  ten  dollars  per  share  upon 
the  subscribed  capital  stock  of  the  company,  payable  Septem- 
ber 20,  1890,  etc.,  and  provided  for  giving  notice  thereof  as 
provided  in  sections  337-39  of  the  Civil  Code.  Notice  was 
given  of  the  levy  of  the  assessment,  in  which  notice  it  was 
stated  that  "an  assessment  of  ten  dollars  per  share  was  levied 
upon  the  capital  stock  of  the  corporation,"  which  notice,  ap- 
pellant contends,  should  have  stated  upon  the  subscribed  cap- 
ital  stock. 

On  October  3,  1890,  at  a  meeting  of  the  board  of  directors, 
the  assessment  was  declared  delinquent,  and  a  resolution 
adopted  waiving  proceedings  for  collecting  such  assessment 
by  sale,  etc.^  and  electing  to  collect  the  assessment  by  action 
at  law,  etc.,  as  provided  in  section  349  of  the  Civil  Code, 
whereupon,  after  notice  and  demand,  this  action  was  brought, 
a  trial  had  before  the  court  without  a  jury,  and,  upon  the 
written  findings  filed,  judgement  was  entered  in  favor  of 
plaintiff  and  against  defendant  for  one  thousand  dollars 
and  interest. 

The  first  point  made  by  appellant  is  that  no  action  will 
lie  against  a  stockholder  of  a  corporation  to  recover  assess- 
ments against  members  who  subscribed  for  shares  of  stock 
when  there  is  no  express  agreement  to  pay  such  assessment, 
and  that  plaintiff's  only  remedy,  if  any,  is  the  sale  of  the  de- 
linquent shares  pursuant  to  statute. 

In  support  of  this  proposition  we  are  referred  to 
Andover  T.  Co.  v.  Gould,  4  Am.  Dec.  80;  New  Bedford  T. 
Co.  v.  Adams,  5  Am.  Dec.  81;  Atlantic  Cotton  Mills  v. 
Abbott,  9  Cush.  423 ;  In  re  South  Mountain  etc.  Co.,  8  Saw* 
366. 

These  cases,  except  the  last  cited,  arose  in  Massachu- 
setts, in  which  state    there    was    no    express    statute    an* 
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thorizing  an  action  to  recover  an  assessment  levied  by  a 
corporation,  and  in  which  state,  contrary,  as  we  think,  to  the 
great  weight  of  authority,  the  courts  hold  that  a  mere  sub- 
scription for  shares  in  a  corporation,  without  an  express 
promise  to  pay  therefor,  or  to  pay  assessments  theron,  raises 
no  implied  promise  tx>  pay  such  assessments  as  may  be  levied 
by  the  corporation,  and  that  the  only  remedy  of  the  latter  is 
by  a  sale  of  the  delinquent  shares  under  the  statute. 

In  New  York  it  is  held  that  an  agreement  to  take  a  cer- 
tain number  of  shares  of  the  capital  stock  of  a  corporation 
thereafter  to  be  formed  creates,  if  not  an  express,  certainly 
an  implied,  promise  to  pay  for  the  shares;  and  this  im- 
plied promise  will  sustain  an  action  by  the  company,  on 
its  complete  incorporation,  against  the  stockholders  to 
recover  calls  duly  made  upon  the  stock.  The  interest  ac- 
quired by  the  subscriber  upon  the  incorporation  of  the 
company  is  held  a  good  consideration  to  support  the  im- 
plied promise  to  pay  for  such  stock,  and  raises  a  sufficient 
mutuality  of  contract  between  him  and  the  company  to 
render  the  contract  a  binding  one  on  him.  {Buffalo  etc. 
R.  R.  Co.  V.  Dudley,  14  N.  Y.  336;  Thompson  on  Stock- 
holders, sec  105;  Lake  Ontario  etc.  R.  R.  Co.  v.  Mason,  16 
N.  Y.  4SI.) 

The  right  of  action  in  such  cases  is  held  cumulative  to 
the  right  of  the  corporation  to  forfeit  the  shares  of  stock 
for  nonpayment  of  calls  under  the  statute.  It  is  not 
deemed  necessary  to  quote  the  decisions  at  length  upon  this 
point 

That  they  are  not  uniform  is  very  apparent,  and  it  may 
well  be  concluded  that  to  settle  this  disputed  question  was 
one  of  the  objects  of  adopting  section  349  of  our  Civil  Code, 
which  is  as  follows : 

"On  the  day  specified  for  declaring  the  stock  delin- 
quent, or  at  any  time  subsequent  thereto,  and  before 
the  sale  of  the  delinquent  stock,  the  board  of  directors 
may  elect  to  waive  further  proceedings  under  this  chap- 
ter  for  the  collection  of  delinquent  assessments,  or  any 
portion  thereof,   and   may   elect    to   proceed  by  action  to 
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recover  the  amount  of  the  assessment  and  the  costs  an<i 
expenses  already  incurred,  or  any  part  or  portion 
thereof." 

It  will  be  perceived  the  Civil  Code  provides  two  methods 
for  the  enforcement  of  the  liabilities  of  stockholders  to  the 
corporation  by  reason  of  assessments  levied  upon  the  cap- 
ital stock. 

One  by  a  sale  of  the  stocky  in  pursuance  of  the  plan  de- 
vised in  the  statute;  the  other  by  an  action  of  law,  at  the 
option  of  the  board  of  directors.  The  latter  method  would 
seem  equally  valid,  and  may  in  many  cases  be  much  more 
efficacious  than  the  former. 

In  In  re  South  Mountain  Consolidated  Mining  Co.,  8  Saw. 
366,  which  was  the  case  of  a  mining  corporation.  Sawyer, 
circuit  judge,  distinguished  mining  corporations  from  the 
ordinary  corporations,  and  held  them  to  be  in  many  par- 
ticulars sui  generis  and  denied  an  application  of  an  assignee 
in  bankruptcy  of  such  a  corporation  for  an  order  requiring 
the  levy  of  an  assessment  on  the  stockholders  for  the  pay- 
ment of  corporate  debts,  to  be  enforced  by  actions  in  per- 
sonam^ against  delinquent  shareholders. 

That  the  doctrine  of  this  case,  if  it  can  be  upheld,  is  to 
be  confined  strictly  to  the  class  of  corporations  to  which  it 
applied  is  abundantly  established  by  the  later  decisions  of 
this  court.  {Harmon  v.  Page,  62  Cal.  459,  460;  Baines  v. 
Babcock,  95  Cal.  583.)  Sawyer,  J.,  did  not,  however,  hold 
that  an  action  could  not  be  maintained  to  recover  from  a 
stockholder  an  assessment.  In  referring  to  that  question 
he  says : 

"I  am  not  prepared  to  say  now,  that  an  assessment  prop- 
erly levied  by  the  directors  of  a  corporation,  under  the 
statute,  may  not  be  collected  by  a  peisonal  action,  instead  of 
a  sale  of  stock.  I  do  not  think  it  necessary  to  go  so  far  to 
sustain  the  order  of  the  district  court,  of  which  a  review  is 
now  sought;  and  I  therefore  express  no  opinion  upon  that 
point  either  way.** 

Actions  have  been  repeatedly  brought  and  maintained 
without  question  under  this  section,  and  no  good  reason 
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is  apparent  why  it  should  not  be  done  as  against  the  stock- 
holder in  a  corporation  organized  like  the  present  under  the 
general  law  of  the  state.  {Santa  Cruz  R.  R.  Co.  v.  Spreckels, 
65  Cat  193 ;  California  Southern  Hotel  Co.  v.  Callender,  94 
Cal.  120.) 

The  agreement  of  November  19th  to  form  the  corporation 
plaintiff  herein,  and  to  take  the  number  of  shares  specified 
was,  as  to  incorporating,  executory,  but  when  the  promoters 
met  and  organized  the  corporation,  under  the  name,  for  the 
objects,  with  the  capital  stock,  the  number  of  shares,  etc., 
as  specified  in  the  agreement,  and  named  the  parties  to  said 
agreement  with  the  shares  subscribed  by  each,  in  the  articles 
of  incorporation,  as  subscribers  to  the  capital  stock  to  the 
extent  of  the  shares  agreed  to  be  by  them  respectively  taken, 
it  was  an  acceptance  by  the  corporation  of  such  parties  as 
stockholders,  and  they  became  thereby  and  thenceforth  bound 
as  such.  (Lake  Ontario  R.  R.  Co,  v.  Mason^  16  N.  Y.  452 ; 
R^d  Wing  Hotel  Co.  v.  Fredericks,  26  Minn.  112.) 

It  was  not  necessary  to  the  validity  of  the  corporation, 
or  to  the  subscribers  becoming  stockholders,  that  they 
should  all  sign  the  articles  of  incorporation.  Those  who 
sign  articles  of  incorporation  act  as  the  agents  of  the 
others.  (Monterey  etc.  R.  R.  v.  Hildreth,  53  Cal.  129; 
Poughkeepsie  &  Salt  Point  P.  R.  Co.  v.  Griffin,  21  Barb. 
454.)  In  another  action  growing  out  of  this  agree- 
ment (94  Cal.  399)  and  in  Marysville  Electric  Light 
Co.  V.  Johnson,  93  Cal.  538,  this  court  held  that  these 
preliminary  agreements  inured  to  the  benefit  of  the  cor- 
porations thereafter  formed,  as  contemplated  by  the 
agreements. 

To  constitute  the  subscribers  stockholders  it  was  not 
necessary  that  the  certificates  of  stock  should  have  issued 
to  them.  (Civ.  Code,  sec.  323;  California  Southern  Hotel 
Co.  V.  Callender,  94  Cal,  120;  Mitchell  v.  Beckman,  64 
Cal.  117.) 

There  are  four  separate  appeals  submitted  here  by  as 
many    defendants,     depending    upon    the    same     general 
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principles,  but  differing  somewhat  in  the  evidence  establish- 
ing  the  facts  as  to  their  becoming  stockholders,  and  the  fore- 
going remarks  are  indulged  in  part  as  applicable  to  all  of  the 
appellants.  So  far  as  this  appellant  is  concerned,  he  signed 
the  articles  of  incorporation,  acted  as  an  officer  of  the  com- 
pany, and  in  various  ways  attested  his  position  as  a  stock- 
holder in  the  company. 

In  view  of  the  reasoning  in  Marysville  Electric  Light  Co. 
V.  Johnson,  93  Cal.  538,  in  California  Southern  Hotel  Co. 
v.  Callender,  94  Cal.  120,  in  Baines  v.  Babcock,  95  Cal.  581, 
and  in  the  two  appeals  heretofore  prosecuted  in  matters 
growing  out  of  the  same  agreement  involved  here,  all  re- 
cent cases,  it  is  not  deemed  necessary  to  extend  the  reason- 
ing upon  the  point  that  the  agreement  of  November  19th 
was  valid  and  binding  upon  the  subscribers,  and  sufficient^ 
upon  the  organization  of  the  corporation  and  acceptance 
by  it  of  their  subscriptions,  to  constitute  them  stockholders 
in  the  corporation  which  they  had  agreed  to  form,  and 
in  which  they  had  bound  themselves  to  become  such  stock* 
holders. 

The  objection  that  the  directors  of  the  corporation 
were  not  elected  by  ballot,  as  required  by  law,  and  hence 
had  no  power  to  levy  the  assessment  in  question,  is  tm- 
tenable. 

1.  The  minutes  of  the  secretary  show  that  the  directors 
were  elected  by  ballot.    (Trans.,  fol.  299.) 

2.  If  not  properly  they  were  at  least  nominally  elected,, 
organized  as  a  board  of  directors,  and  acted  as  such,  and 
being  de  facto  officers,  their  acts  as  such  are  valid. 

It  is  further  objected  that  the  assessment  in  question,  of 
ten  dollars  per  share,  was  levied  on  the  subscribed  capital 
stock  of  three  thousand  three  hundred  and  two  shares,  while 
the  notice  to  the  stockholders  informed  them  that  the  board 
of  directors  had  levied  an  assessment  of  ten  dollars  per  share 
on  the  capital  stock  instead  of  upon  the  subscribed  capital 
stock. 

By  section  331  of  the  Civil  Code  the  directors  were 
authorized,  after  one-fourth  of  its  capital  stock  had  been 
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subscribed,  to  levy  and  collect  assessments  upon  the  sub- 
scribed  capital  stock  "in  flie  manner  and  form  and  to  the 
extent  provided  herein." 

The  three  thousand  three  hundred  and  two  shares  of 
stock  subscribed  was  in  excess  of  one-fourth  of  ten  thousand 
shares^  into  which  the  capital  stock  was  divided,  and  the 
shares  so  divided  became  the  basis  for  the  assessment, 
the  capital  stock  upon  which  the  assessment  was  to  be  levied. 

The  notice  required  to  be  given  to  stockholders  of  calls 
must  be  such  as  the  charter  requires,  or  what,  with  us,  is 
the  same  thing,  such  as  the  statute  prescribes,  and  in  the 
absence  of  an  express  provision  in  the  charter  or  articles  of 
association,  or  the  law  under  which  they  are  formed,  it 
is  said  no  notice  is  requisite.  (Morawetz  on  Corporations, 
sec  147.) 

Our  Civil  Code,  section  335,  prescribes  the  form  of  a  notice 
to  be  given  to  stockholders  of  the  levy  of  an  assessment, 
which  form  was  followed  in  the  present  case. 

In  describing  the  assessment  it  describes  it  as  being  ''levied 
upon  the  capital  stock  of  the  corporation"  instead  of  upon 
the  subscribed  capital  stock. 

The  legislature  had  aufliority  to  designate  the  form  of 
iiotice  to  be  given,  and  having  done  so,  and  the  secre- 
tary having  given  the  notice  thus  provided,  it  was  suffi- 
cient 

The  other  matters  discussed  in  the  brief  of  appellant  are 
not  material  to  the  result 

The  judgment  and  order  appealed  from  should  be 
affirmed. 

Vancuef,  C,  and  Haynss,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Garoutte,  J.,  Harbison,  J.,  Paterson,  J. 

CI.Cal.-4, 
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LNo.  16288.     In  Bank.— January  6,  1894.] 

A.  W.  RANDALL,  Appellant,  v.  JULIA  K.  DUFF  m  al.. 
Respondents. 

MOBTQAOBx-FORXCLOBURB       SAIA — RiOBTB      OF    PURCHABSB — ^DbCREB   BN- 

PORCEKO  Trust  Against  MoBTOAOOBr— Lis  Pbndbns. — ^A  purchaser 
at  a  saie  under  foreclosure  of  mortgragres,  thouffli  neither  he 
nor  the  mortgragree  was  a  party  to  an  action  brOugrht  after 
the  date  of  the  mortsrasres,  to  enforce  a^  trust  against  the  mort- 
ffaffor  In  which  a  notice  of  lis  pendens  ^^"^  ^^^^  prior  to  ttie 
sale  under  the  foreclosure  decree,  is  concluded  by  the  decree 
in  the  action  to  enforce  the  trust,  as  to  the  ownership  of  tne 
riflrbt  of  redemption,  and  of  the  surplus   proceeds  of  the  sale. 

ID. — Rblation  of  Titub — Partixs. — Thougrh  the  title  of  a  purchaaer 
at  a  foreclosure  sale  relates  back  to  the  mortgragree  as  agralnst 
the  parties  to  the  foreclosure,  it  does  not  cut  out  the  title 
of  a  subsequent  purchaser  or  encumbrancer  by  recorded  con- 
veyance who  was  not  made  a  party  to  the  foreclosure  suit. 

Id. — Parties  Enforciko  Trust — ^Lis  Pendens — FORacixwuBB  Suit. — 
Parties  seeking  to  enforce  a  trust  in  an  action  in  which  a  no- 
tice of  lis  pendens  ^^^  been  filed  hold  substantially  the  same 
relation  to  mort^agrees  of  a  defendant  in  the  suit  as  subse- 
quent grrantees  by  recorded  conveyance,  and  to  cut  oflC  their 
rigrht  of  redemption  it  is  essential  to  make  them  parties  to  a 
suit  to  foreclose  the  mortgragres. 

Id. — ^action  to  Quibt  Titud — Fobbclosubb— RBoaMPTiON — Cross-com- 
plaint.— ^An  action  by  the  purchaser  at  the  foreclosure  sale, 
to  quiet  his  title  agrainst  the  successors  of  the  plaintiffs,  who 
obtained  a  decree  enforoingr  a  trust  agralnst  the  mortffa^or, 
none  of  whom  were  made  parties  to  the  foreclosure  suit,  is  in 
effect  oaly  a  suit  to  foreclose  the  mortgragres  as  agralnst  such 
parties,  and  a  cross-complaint  settingr  up  their  rights  is  in 
effect  a  suit  by  them  to  redeem  the  mortgragres. 

Id.— CONCLusivxNass  of  Dbcsbe  Bnforcino  Trust. — ^The  rlgrhts  finally 
determined  by  the  decree  in  the  action  to  enforce  the  trust 
agralnst  the  mortgragror  cannot  be  relitlgrated  In  such  suit  to 
quiet  title;  but,  as  to  all  rigrhts  involved  in  that  action,  tne 
purchaser  is  the  successor  of  the  mortgragror  with  notice  of 
lis  Pendens*  ^^^  &  Judgement  that  binds  his  grrantor  is  equally 
binding:  upon  him. 

Id. — POSSESSION   BT    PURCHASER — ^ACCOUNTXNQ — BRENTS   OF   FBOPBRTT. — 8« 

far  as  relates  to  the  possession  of  the  property  by  such  pur- 
chaser, he  stands  in  the  shoes  of  the  mortgragror,  and  is  ac- 
countable to  the  parties  who  enforced  the  trust  against  him, 
(or  the  rents  and  profits,  to  the  same  extent  that  the  mort- 
gragror would  have  been,  and  may  be  chargred  for  rents  that  he 
migrht  have  realized  by  proper  managrement  of  the  property 
after  it  came  into  his  possession. 

Id. — ^MoRTOAOEB  IN  POSSESSION. — Such  purchaser  is  not  a  mortga- 
gree  in  possession,  and  is  not  entitled  to  the  benefit  of  the  rule 
applicable  to  that  case. 

Id. — ^RioHTs  OF  Pttrchasbr  as  Successor  of  Mortoaobbs — ^Interest. — 
The  purchaser  is  entitled  as  successor  to  the  motageea.  to  re« 
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Mlye  all  that  Is  equitably  due  on  the  mx/rtg^ires,  includinff  Inter- 
est up'*!!  the  amount  secured  up  to  the  date  of  pairment  or  tender. 
Id. — ^INTEBBST  AFTER  Dati  ov  Cbobs  Bili«. — Where  a  croaa  bill  to  le- 
deem  from  mortgragree  does  not  set  forth  a  suffldient  tender  or 
offer  of  the  redemption  money  to  stop  interest,  it  is  error  for 
the  court  not  to  allow  interest  on  the  amounU  credited  to  the 
purchaser  down  to  the  date  fixed  by  the  decree  for  computing 
Interest  on  the  defendant's  credits. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Htim- 
boldt  County. 

The  facts  are  stated  in  71  Cal.  513,  79  Cal.  115,  87  Cal. 
104,  and  in  the  opinion  of  the  court  in  the  present  case. 

S.  M.  Buck,  and  W.  C.  Belcher,  for  Appellant 

/.  H.  Gillett,  J.  G.  H.  Weaver,  W.  L.  Duff,  L.  D.  Mc^ 
Kisick,  and  Wilson  &  Wilson,  for  Respondents. 

Bbatty,  C.  J. — ^The  opinions  delivered  upon  a  farmer 
appeal  herein  (see  79  Cal.  115)  contain  a  sufficient  statement 
of  the  nature  of  the  controversy.  The  facts  of  the  case  of 
Duff  V.  Duff — which  is  inseparably  connected  with  this 
case — will  be  found  fully  set  out  in  an  opinion  just  filed 
disposing  of  the  third  appeal  in  that  case  (see  ante,  p.  i), 
and  in  the  reports,  of  the  two  former  appeals  (71  Cal.  513, 
and    87  Cal.  104). 

By  our  former  judgment  herein  the  cause  was  remanded 
for  a  new  trial,  which  has  been  had,  resulting  in  a  judgment 
for  the  defendants,  from  which  the  plaintiff  appeals. 

The  last  trial  took  place  subsequent  to  the  affirmance  by 
liiis  court  of  the  judgment  and  orders  under  review  on  the 
second. appeal  of  Duff  v.  Duff  (87  Cal.  104),  and  the  prin- 
cipal errors  assigned  by  the  plaintiff  in  support  of  his  present 
appeal  are  based  upon  the  several  rulings  of  the  superior 
court,  to  the  effect  that  the  judgment  and  findings  given  and 
made  on  the  second  trial  of  Duff  v.  Duff,  and  affirmed  here, 
as  above  stated,  were  i^dmissible  in  evidence  and  conclusive 
against  him. 

It    is    contended   that   these   rulings     were    erroneous. 
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because  this  plaintiff  was  not  a  party,  and  is  not  in  privity 
with  ,any  party,  to  Duff  v.  Duff.  It  is  true  he  was  not  a 
party  to  that  action,  and  equally  true  that  there  was  no 
reason  for  making  him  a  party,  unless,  after  his  acquisition 
of  R.  P.  Duff's  interest,  he  had  chosen  to  come  in  and  de- 
fend. When  the  action  was  commenced  neither  he  nor  the 
mortgagees  under  whom  he  claims  had  the  slightest  interest 
in  the  controversy  which  involved  nothing  except  the  ques- 
tion of  ownership  of  the  mortgaged  premises,  subject  to 
their  liens.  They  had  no  more  interest  in  the  result  of 
that  controversy  than  they  would  have  had  in  a  subsequent 
conveyance  of  the  mortgaged  premises  by  the  mortgagor  to 
a  third  party;  and  no  more  right  to  control  or  influence 
its  issue  than  they  would  have  had  to  prevent  such  convey- 
ance. The  court  in  that  case  was  dealing  only  with  the 
right  of  redemption,  and  the  validity  of  their  liens  being 
unassailed  it  was  no  concern  of  the  mortgagees  which  of 
the  contending  parties  might  be  adjudged  the  owner.  If 
that  controversy  had  been  concluded  by  a  final  judment  in 
favor  of  the  plaintiffs  before  the  foreclosure  proceed- 
ings— as  it  has  been  since — it  would  scarcely  be  contended 
that  the  mortgagees  could  have  compelled  the  plaintiffs 
in  the  foreclosure  suits  to  retry  in  every  such  suit 
all  the  issues  which  had  been  fully  litigated  and 
finally  determined  in  their  favor  as  against  the  mort- 
gagor. To  any  claim  or  attempt  to  do  so  the  ob- 
vious answer  would  have  been,  that  a  decree  for  the 
sale  of  all  the  interest  of  both  sets  of  contending  claim- 
ants and  a  proper  application  of  the  proceeds  was  all 
the  relief  to  which  the  mortgagees  were  entitied,  so  far 
as  the  mortgaged  premises  were  concerned;  and,  that 
as  to  the  surplus  proceeds  of  the  sale  and  the  right  of 
redemption,  the  decree  in  Duff  v.  Duff  was  conclusive, 
being  a  determinatior*  between  the  only  parties  inter- 
ested. 

And  as  this  would  have  been  so  in  the  case  supposed 
it  must  be  equally  so  in  the  case  as  it  is,  for,  as  to  the 
right  of  redemption,  Randall  claims    and    can  claim  only 
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fhrottgh  Robert  P.  Duff,  and  that  by  title  subsequent  to  the 
conunencement  of  the  action  of  Duff  v.  Duff  and  notice  of 
lis  pendens. 

The  doctrine  upon  which  the  plaintiff  relies  to  carry  the 
inception  of  his  title  back  beyond  the  commencement  of  the 
action  of  Duff  v.  Duff,  and  to  the  date  of  the  mortgages, 
has  no  application  to  this  case.  It  may  be  true  that  the  title 
of  a  purchaser  at  foreclosure  sale  relates  back  to  the  mort- 
gage as  against  the  parties  to  the  foreclosure,  but  it  does 
not  cut  out  the  title  of  a  subsequent  purchaser,  or  the  lien 
of  a  subsequent  encumbrancer  by  recorded  conveyance  who 
has  not  been  made  a  party.  On  the  former  appeal  of  this 
case  we  decided  that  these  defendants  held  substantially 
the  same  relation  to  the  mortgagees  as  a  subsequent  grantee 
by  recorded  convejrance,  and  to  cut  off  their  right  of  re- 
demption it  was  equally  essential  to  have  made  them  par- 
ties to  the  foreclosure  suits,  which  was  not  done.  If  they 
had  been  made  parties,  this  long  controversy  need  never 
have  arisen.  Their  interest  in  the  land,  as  well  as  that 
of  Robert  P.  Duff,  would  have  passed  by  the  foreclosure 
sale,  and  unless  a  redemption  had  been  made  within  six 
months  the  absolute  ownership  would  have  vested  in  the 
purchasers  as  of  the  date  of  the  mortgages.  Or,  if  a 
redemption  had  been  made,  the  purchasers  and  the  mort- 
gagees would  have  had  their  money  with  interest 
and  costs;  everything,  in  short,  to  which  they  or 
either  of  them  had  any  vested  right  at  the  date  of 
the  filing  of  notice  of  lis  pendens  in  Duff  v.  Duff.  And 
it  would  have  made  no  sort  of  difference  to  them  whether 
the  redemption  was  made  by  one  or  the  other  of 
the  parties  to  the  action  of  Duff  v.  Duff.  Whoever 
redeemed,  they  would  have  got  all  they  were  entitled 
to  receive. 

But,  for  some  reason,  the  mortgagees  of  R.  P.  Duff 
omitted  to  make  the  successors  of  William  R.  Duff,  of 
whose  claim  to  the  ownership  of  the  mortgaged  premises 
they  had  at  least  constructive,  and  therefore  legally 
sufficient,  notice    parties    to    their    foreclosure    suits;    and 
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whether  this  omission  was  due  to  want  of  actual  knowledge 
of  the  matters  being  litigated  in  Duff  v.  Duff,  or  to  a  de- 
liberate choice,  founded  upon  whatever  motives,  the  incon- 
venient consequences  must  fall  upon  those  to  whose  fault 
the  omission  was  due,  and  not  upon  innocent  parties.  Among 
the  consequences  of  the  omission  to  make  the  successors 
of  William  R.  DuflF  parties  to  the  foreclosure  of  the  Ritchie 
and  Fiebig  mortgages  was  the  necessity  of  prosecuting  an- 
other action  in  some  form  to  bar  or  determine  their  right 
of  redemption,  and  the  present  action  by  the  purchaser 
under  the  foreclosure  proceedings,  though  in  form  an  action 
to  quiet  title,  is  in  effect  nothing  more  nor  less  than  a  suit 
to  foreclose  the  mortgages  as  against  the  plaintiffs  in  Duff 
V.  Duff,  just  as  their  cross-complaint  is  in  effect  a  suit  to 
redeem. 

In  the  form  which  the  litigation  asstuned  through  the 
mistake  or  choice  of  the  plaintiff  and  his  predecessors  he 
was  subjected  to  the  necessity  of  relitigating  in  this  action 
the  validity  and  amount  of  the  mortgage  liens,  but  the 
mor^gees  could  not  by  their  disr^^rd  of  the  regular 
procedure  for  the  enforcement  of  their  rights  compel  the 
defendants  to  relitigate  with  them  or  their  successor,  in 
what  is  practically  another  suit  to  foreclose  their  mortgages, 
the  rights  finally  determined  in  the  action  of  Duff  v.  Duff. 
As  to  all  the  rights  involved  in  that  action^  plaintiff  is  the 
successor  of  Robert  P.  Duff,  with  notice  of  lis  pendens,  and 
a  judgment  that  binds  his  grantor  is  equally  binding  upon 
him.  The  fault  of  his  argument  on  this  branch  of  the  case 
is,  that  it  ignores  the  double  relation  in  which  he  stands  to 
the  premises  in  controversy.  To  establish  his  right  he  must 
show  himself  the  successor  of  the  mortgagees,  and  also  of 
the  owner  of  the  land,  or  right  of  redemption.  As  to  the 
latter,  he  has  nothing  to  rely  upon  except  a  proceeding 
which  undoubtedly  vested  him  with  whatever  interest 
Robert  P.  Duff  had,  but  it  has  been  determined  in  an 
action  between  Robert  P.  Duff  and  the  defendants,  of 
the  pendency  of  which  he  and  his  predecessors  had 
notice     before     the  commencement     of     the     proceedings 
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under  which  he  claims,  that  Robert  P.  Dufi  had  no  title,  and 
that  what  was  apparently  his  property  was,  in  fact,  the  prop- 
erty of  the  defendants.  As  to  the  interest  so  litigated,  the 
judgment  and  findings  are  necessarily  conclusive,  not  only 
upon  Robert  P.  Duff,  but  upon  all  who  claim  under  or 
through  him  by  virtue  of  such  proceeding. 

We  do  not  find  anything  in  the  decisions  cited  by  appel- 
lant in  support  of  his  contention  which  is  not  easily  recon- 
cilable with  what  has  been  said  upon  the  points  discussed, 
and  the  propositions  laid  down  are  of  such  an  elementar>^ 
character  that  we  do  not  deem  it  necessary  to  cite  the 
authorities  which  support  them.  For  the  reasons  given  we 
do  not  think  the  court  erred  in  any  of  its  rulings  upon  tbe 
effect  of  tbe  judgment  and  findings  in  Duff  v.  Duff,  or 
in  admitting  (under  the  stipulation  of  the  parties)  the  testi- 
mony given  by  R.  P.  Duff  in  that  action,  or  the  testimoiqr 
of  Ryan. 

The  second  principal  assignment  of  error  relates  to  the 
rulings  of  the  court  construing  and  applying  the  order 
granting  a  new  trial  to  the  plaintiffs  in  Duff  v.  Duff  upon  a 
single  issue.  All  the  questions  presented  by  this  assign- 
ment have  been  settled  by  the  recent  decision  filed  in 
Duff  v.  Duff,  which  involved  substantially  the  same  ques- 
tions, and  it  must  be  held  upon  the  authority  of  that 
case  that  the  superior  court  did  not  err  in  any  of  these 
rulings. 

The  same  may  be  said  of  the  rulings  referred  to  in  tbe 
third  specification  of  error.  Substantially  the  same  rulings 
were  considered  and  approved  in  Duff  v.  Duff^  and  can  no 
longer  be  questioned. 

The  remaining  specifications  of  error  relate  to  that 
part  of  the  interlocutory  and  final  decrees  in  regard  to 
the  accounting.  With  respect  to  these  matters  we  can- 
not say  that  the  findings  as  to  the  various  items  and 
amounts  debited  to  the  respective  parties  are  ansnp- 
ported  by  the  evidence,  or  that  the  charge  against  plain- 
tiff for  rents  that  he  might  have  realized  by  proper 
management   of   the    property  after  it  came  into  his  pos- 
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session  was  unauthorized.  He  was  not  a  mortgagee  in  pos- 
session and  was  not  entitled  to  the  benefit  of  the  rule  ap- 
plicable to  that  case.  So  far  as  relates  to  his  possessioiil  of 
the  property  he  stood  in  the  shoes  of  R.  P.  Duff,  and  is 
accountable  to  the  defendants  for  the  rents  and  profits  to  the 
same  extent  that  Duff  would  have  been.  But  plaintiff  was 
also  the  successor  to  the  mortgagees  and  entitled  as  against 
the  defendants  to  receive  all  that  was  equitably  due  on  the 
mortgages,  including  interest  on  the  amount  secured  up  to 
the  date  of  payment  or  tender.  The  superior  court  allowed 
him  interest  on  said  amount,  and  other  sums  with  which  he 
is  credited  only  up  to  March  15,  1885,  the  date  of  the  filing 
of  the  cross  bill,  upon  the  ground  that  it  contained  a  sttf- 
fident  tender  by  defendants  to  stop  interest  We  do  not 
think,  however,  that  anything  contained  in  tiie  cross  bill 
amounts  to  a  sufficient  tender  or  offer  to  redeem  to  stop 
interest,  and  therefore  we  think  the  court  erred  in  not  allow- 
ing interest  to  the  plaintiff  on  the  amounts  credited  to  him 
down  to  the  date  fixed  by  the  decree  for  computing  the 
interest  on  defendants'  credits. 

Wherefore  the  judgment  of  the  superior  court  is  affirmed 
in  all  respects  except  as  to  this  matter  of  interest,  as  to 
which  the  judgment  is  reversed,  and  the  cause  is  remanded 
to  the  superior  court  with  directions  to  amend  its  decree  by 
allowing  interest  to  the  plaintiff  down  to  March  i,  1892, 
and  by  reducing  the  judgment  against  him  correspondingly. 

Harrison,  J.  McFarland,  J.,  Garouttb,  J.,  Patsrson,  J.^ 
and  Fitzgerald,  J.,  concurred. 

Mr.  Justice  De  Haven,  being  disqualified,  did  not  par- 
ticipate in  the  foregoing  decision. 
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(Ho.    19229.     D«|Mirtment  TWO.— aannarj   >»   1894.] 

NEIL  COOK  «T  AL.,  Respondents,  v.  TILMAN  FOW- 
LER m  AL.,  Appellants. 

PABTMaURIP — FaILURB  TO   TUM  CBtTIFXCATV— PLBADINO— MATTHI  QT  IM* 

rmsBM — WArrmtL — ^The  failure  of  a  partnership,  doing  buvineaa 
under  a  deslfimatlon  not  vhowlng  the  names  of  the  persons  in- 
terested as  partners,  to  make.  Ale.  and  publish  a  oertifloate 
•tatlBff  tbo  names  and  piaee  of  residenoo  of  the  partners,  as  re- 
quired by  seotions  2499  and  2499  of  the  CItU  Code,  is  a  matter 
of  defense  to  an  aetion  by  the  partnership  to  be  set  up  by  the 
defendants,  and  if  not  so  taken  is  waived,  and  cannot  be'ursed 
for  the  first  time  upon  appeaL 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sao 
Lttis  Obispo  County. 

The  facts  are  stated  in  the  opinion. 

Thomas  Rhodes,  for  Appellant 

The  partnership  averment  clearly  brings  the  plaintiffs 
within  the  rule  applicable  to  partners  doing  business  under 
a  designation,  constituting  a  fictitious  name.  (Civ.  Code 
sees.  2466,  2468.) 

VenabU  &  GoodchUd,  for  Respondents. 

The  failure  of  plaintiffs  to  make  or  publish  the  partner- 
ship certificate  required  by  law  should  have  been  set  up  as 
matter  of  defense,  and  as  it  was  not  it  cannot  now  be  ad- 
vanced for  the  first  time.  (Phillips  v.  Goldtree,  74  Cal.  151 ; 
Carlock  V.  Cagnacci^  88  Cal.  600.) 

Searls^  C. — ^Defendants  appeal  from  a  final  judgment 
against  them  and  in  favor  of  plaintiffs  for  five  hundred  and 
sixty-one  dollars  and  seventy-five  cents  and  costs  upon  a 
promissory  note  made  by  defendants.  There  is  no  statement 
or  bill  of  exceptions. 

There  is  but  a  single  point  made  by  appellant.  It  is 
diat  the  complaint  shows  that  plaintiffs  were  copartners 
under  a  designation  not  showing  the  names  of  the  per- 
sons interested  as  partners,  and  that  they  have  failed  to 
aver  or  prove  a  compliance   with    the   provisions  of  sec- 
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tions  2466  and  2468  of  the  Civil  Code  by  filing  and  publish- 
ing a  certificate  stating  the  names  and  place  of  residence  of 
the  copartners  as  therein  provided. 

The  point  is  not  well  taken.  The  failure  to  make,  file, 
and  publish  the  certificate  in  question  is  matter  of  defense, 
to  be  set  up  by  defendants,  and,  not  having  been  so  taken,  is 
waived.  (Phillips  v.  Goldtree,  74  Cal.  151;  Carlock  v.  Cag- 
nacci,  88  Cal.  600.) 

The  judgment  appealed  from  should  be  affirmed. 

Vanclief,  C,  and  Haynes,  C,  concurred. 
For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment appealed  from  is  affirmed. 

Db  Haven,  J.,  McFarland,  J.,  Fitzgerald,  J. 


tNo.  19S97.     Department  One. — Jannanr  11,  1894.] 

A.  L.  BURBANK,  Respondent,  v.  L.  W.  DENNIS  Et  al.. 
Appellants. 

OoBPORATioNs^FiDncxAiT  lUzjLTioN  OF  PsoMOTML— A  promoter  of  a 
corporation  who  brln^  about  Ite  orffanliatlon  and  aids  In  pro- 
oUrlns  subscriptions  thereto  Is  considered  In  law  as  oceupylnff 
a  fiduciary  relationship  towards  the  corporation  and  Its  stoeiE- 
holders. 

iDw — Salb  of  Propsrtt  to  TBS  OoMPANT — ^DUTT  OF  PBOifOTBS. — ^A  pro- 
moter of  a  corporation  or  Joint  stock  association  may  sell  prop- 
erty thereto,  but  it  is  incumbent  upon  him,  as  a  person  occupy- 
ing a  fiduciary  position,  to  make  full  and  fair  disclosure  of  his 
interest  and  position  with  respect  to  the  property,  and  not  to 
make  any  false  representations  as  to  its  cost  price. 

iDw — Fraud  of  Promotsb — Elbctxon  of  Rbmbdt. — ^Transactions  in 
which  the  promoters  of  a  corporation  suppress  or  misrepresent 
material  facts,  or  otherwise  deceive  the  corporation,  or  corrupt- 
ly control  its  action,  are  fraudulent,  and  the  company  may  elect 
either  to  set  aside  such  transaction,  or  to  recover  the  promo- 
ter's secret  profits. 

Iiw— Fraud  Upon  Stockholdsrs — ^Knowubdob  of  Dxssctobs— Ratifica- 
tion— ^Waiysr. — ^Where  fraud  Is  practiced  upon  the  stockholders 
by  the  promoters  of  the  oorporatlon,  knowledge  of  it  by  the 
directors  is  not  knowledge  to  the  stockholders,  and  the  fraud 
practiced  upon  the  stockholders  cannot  be  ratified  or  wsiyed 
by  the  directors. 

m-— Corporation  for  Purchasb  and  Balb  of  Lands— Fraud  of  Pro- 
KOTBRS— ACTION  BT  STOOKHOiDBts. — ^Whsro  a  oorporstlon  was 
or  janised  for  the  purehase  and  sale  of  lands  by  the  promoters 
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of  the  corporation  having  contracts  of  purchcuie  and  deed*  of 
yarious  parcels  of  land  which  were  conveyed  to  the  corporation, 
and  the  promoters  falsely  reported  to  the  corporation  that  they 
had  paid  a  much  largrer  sum  on  account  of  the  purchase  price 
of  the  lands  than  they  had  in  fact  paid,  an  action  will  lie  at 
suit  of  a  stockholder,  after  previous  demand  upon  the  corpora- 
tion 10  commence  the  suit  and  a  refusal  upon  its  part  to  do  so, 
to  recover  Judgment  for  the  difference  between  the  amount  act- 
ually i>aid  and  the  amount  reported  to  the  corporation,  as  beingr 
the  property  of  the  corporation  unlawfully  withheld  by  the 
promoters  thereof. 

Idl — ^Pabtial  Patmbntb — DBFBRBaD  Patiomtb* — ^The  fact  that  partial 
payments  only  were  made  upon  the  various  tracts,  and  that  the 
deferred  paypents  were  secured  by  mortgrafire  upon  the  land.  Is 
Immaterial,  and  the  case  stands  as  though  it  were  a  cash  trans- 
action throufirhout. 

Id. — ^Variancb — Complaint — ^Fxkdings — RiPRSsaNTATiONs  as  to  First 
Patscbnts — Orioikal  Cost  Pricb. — ^There  is  no  substantial  vari- 
ance between  the  complaint  and  the  flndinsrs.  merely  upon  the 
ground  that  the  complaint  relies  for  judgrment  upon  false  repre- 
■•ntatlons  as  to  the  amounts  of  first  payments  made  for  the 
land,  and  that  the  flndlng-s  indicate  a  recovery  upon  the  theory 
of  false  representations  as  to  the  orlgrinal  cost  price  of  the 
property,  the  fraud  practiced  by  the  defendants  as  confidential 
agents  of  the  parties  complalningr  beingr  the  grround  of  recov- 
ery, and  the  measure  of  damagres  relied  upon  in  the  complaint 
and  recogrnlzed  by  the  Judgrment  beingr  the  same. 

Ibb—BriDBNCS— ADMISSIONS  OF  Promotbr. — ^A  promoter  of  the  corpora- 
tion, bolngr  an  active  party  to  the  lltlgratlon,  his  statements 
and  admissions  pertaining  to  the  subject  matter  of  the  action, 
wherever  and  whenever  made,  are  competent  evidence  agrainst 
him. 

llKr— TBBTmOlfT     OW     RnPORTSB— UNUONnD     DBP06ITI0N — RBAOINO     FROM 

Norak— Where  an  attempt  was  made  to  take  the  deposition  of 
the  promoter  of  the  corporation  who  is  a  party  defendant,  prior 
to  the  trial,  but,  after  the  examination  was  had  and  his  testi- 
mony was  taken  down  and  transcribed  by  a  phonogrraphic  re- 
porter, he  either  negrlected  or  declined  to  subscribe  to  the  same. 
the  reporter,  thougrh  not  having:  a  definite  and  well-defined 
'  recollection  of  the  statements  so  made  after  having  refreshed 
his  recollection  as  far  as  posiible  from  the  writing,  will  be 
allowed  to  read  the  contents  of  the  notes  to  the  court. 
Ihi — Accounting — ^Patmrnt  to  Pbrprct  Title — Profit. — ^in  an  account- 
ing had  against  a  promoter  of  the  corporation  he  should  be 
croJited  with  a  sum  paid  to  perfect  the  title  of  one  of  the  tracts 
sold,  and  should  only  be  charged  with  the  profit  actually  realized 
upon  a  particular  tract. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 

Angeles  County,  and  from  an  order  denying  a  new  trial. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Wells,  Monroe  &  Lee,  and  JV.  P.  Gardiner,  for  Appel- 
lants. 
Wilson  &  Lamme,  for  Respondent 
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Garoutte,  J,— The  plaintiff  as  a  stockholder  of  the  San 
Gabriel  Valley  Land  and  Water  Company,  a  corpora- 
tion, brought  this  action  against  L.  W.  Dennis,  John  P. 
Sanborn,  Frederick  D.  Sanborn,  and  the  San  Gabriel  Val- 
ley Land  and  Water  Company  to  recover  a  large  sum  of 
money,  claiming  such  moneys  to  be  the  property  of  the 
corporation  defendant,  unlawfully  held  by  defendants,  John 
P.  Sanborn  and  L.  W.  Dennis.  Judgment  was  recov- 
ered for  the  stun  of  eighty-three  thousand  dollars  and  m- 
terest,  and  this  appeal  is  prosecuted  by  defendant  Dennis 
from  the  judgment  and  order  denying  his  motion  for  a  new 
trial. 

The  following  allegations  of  the  complaint  give  a  general 
idea  of  tlie  cause  of  action  relied  upon  to  support  the  re- 
covery: "That  during  or  about  the  month  of  March,  1887, 
the  defendants,  L.  W.  Dennis,  John  P.  Sanborn  and  Fred- 
erick D.  Sanborn,  entered  into  an  arrangement  and  agree- 
ment as  promoters,  for  the  purpose  of  organizing  the  said 
defendant  corporation,  with  a  view  of  purchasing  certain 
lands  in  the  said  county  of  Los  Angeles,  which  said  lands 
were  to  be,  after  the  organization  of  said  corporation,  con- 
veyed to  the  same  for  the  purpose  of  selling  the  same,  and 
in  which  corporation  the  said  defendants,  Dennis  and  the 
Sanboms,  were  to  become  interested  as  stockholders;  that 
the  said  defendant,  Dennis,  and  the  said  Sanboms  pro- 
ceeded to  procure  contracts  of  purchase,  as  aforesaid,  of 
the  said  lands  from  the  various  owners  of  the  same,  and 
did  so  contract  with  Story,  Stillson,  and  Hall  for  about 
240  acres,  with  one-  Ames  for  about  200  acres,  with  one 
J.  N.  Clapp  for  about  70  acres,  with  L.  L.  Bradbury  for 
about  200  acres,  with  one  Gibbs  for  about  170  acres, 
with  L.  H.  Titus  for  about  200  acres,  with  James  Ford 
for  about  50  acres;  and  according  to  the  terms  and  con- 
ditions of  the  said  various  contracts,  specified  parts  and 
portions  of  the  purchase  price  of  the  same  were  to  be 
paid  in  cash,  and  certain  other  parts  and  portions  of 
such  purchase  price  were  to  be  deferred  and  were  to  be 
paid    with   certain   specified    rates   of   interest:   that  at  all 
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times  while  the  said  defendants  were  procuring  the  said 
contracts  for  the  purchase  of  said  lands,  they  represented 
to  the  plaintiff  and  other  of  the  proposed  stockholders  of 
the  proposed  corporation  that  they  were  acting  for  and  on 
behalf  of  all  the  parties  interested  or  to  become  interested  in 
the  said  venture,  and  who  were  to  become  stockholders  ol 
duch  proposed  corporation^  and  at  all  times  held  themselves 
out  as  the  agents  of  the  said  proposed  stockholders,  who 
were  the  parties  furnishing  the  money  necessary  for  the 
purchase  of  the  said  lands." 

The  complaint  further  alleges  that  $200,000  was  paid  to 
Dennis  and  Sanborn  by  the  prospective  stockholders  of  the 
corporation  defendant,  and  that  contracts  and  deeds  to 
these  various  parcels  of  land  were  taken  in  the  name  of 
John  P.  Sanborn,  and  partial  pa3mients  made  thereon  from 
the  aforesaid  money.  It  is  further  alleged  that  after  the 
incorporation  the  lands  were  conveyed  to  said  corpora- 
tion defendant,  and  Dennis,  for  himself  and  his  associates 
the  Sanboms,  reported  to  said  corporation  that  they  had 
paid  on  account  of  the  purchase  price  of  said  lands  $193,- 
666.62,  when  in  truth  they  had  paid  but  $97,666.62.  Plain- 
tiflF  asks  judgment  for  the  difference  between  the  amount 
actually  paid  by  said  Dennis  and  the  amount  which  he 
reported  to  the  corporation  that  he  had  paid  upon  the  pur- 
chase price. 

As  a  salient  point  in  the  case,  it  must  further  be  borne 
in  mind  that  the  contract  price  at  which  the  syndicate  of 
buyers,  that  was  subsequently  merged  into  the  defendant 
corporation,  was  to  take  these  various  pieces  of  realty  was 
the  lump  sum  of  $537»ooo,  and  the  amount  alleged,  to  be 
retained  by  the  defendants  in  no  way  affected  the  amount 
of  the  gross  sum  to  be  paid  by  the  corporation  for  the  lands ; 
for  the  entire  sum  of  $193,666.62  was  charged  to  Dennis 
upon  the  purchase  price  of  $537,000.  But  it  is  claimed  that 
the  lands  actually  cost  but  $442,000,  and  consequently  the 
defendants,  as  agents,  retained  of  fhe  corporation's  money 
the  overplus  amounting  to  $95,000.  The  fact  that  partial 
payments  only  were  made  upon    the    various    tracts,    and 
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that  the  deferred  payments  were  secured  by  mortgage  upon 
the  land,  seems  to  be  entirely  foreign  to  the  matter  under 
consideration,  and  as  to  the  principles  of  law  here  involved, 
the  case  as  made  by  the  complaint  stands  before  us  exactly 
as  though  it  were  a  cash  transaction  throughout,  the  cor- 
poration, acting  through  its  agents,  buying  lands  and  pay- 
in  $537,000  therefor,  when  the  actual  cost  was  only  $442,- 
000,  the  agents  absorbing  the  difference.  There  is  no  ques- 
tion but  that  the  foregoing  facts  outline  a  sound  cause  of 
action,  and  if  the  findings  of  the  court  and  the  evi- 
dence are  in  line  with  such  theory,  then  plaintiffs  should 
recover. 

The  findings  of  fact  are  considerably  broader  than  the 
allegations  of  the  complaint,  but  there  is  no  substantial  vari- 
ance between  the  theory  upon  which  the  complaint  is  foimu- 
lated  and  the  theory  upon  which  the  recovery  Is  had,  as 
evidenced  by  the  findings  of  the  court  Upon  inspection, 
it  is  readily  perceived  that  they  rest  upon  the  same  general 
lines.  Even  conceding  that  the  complaint  relies  for  a  judg- 
ment upon  false  representations  as  to  the  amounts  of  first 
payments  made,  and  that  the  findings  tend  to  indicate  a 
recovery  upon  the  theory  of  false  representations  as  to  the 
original  cost  price  of  the  property,  yet  it  is  practically  the 
same  thing.  If  the  corporation  was  bound  in  law  to  pay 
$S37iOOO  for  the  property,  then  it  was  bound  in  law  to 
pay  $193,666.62  when  it  did  pay  it.  By  both  complaint 
and  findings  the  fraud  of  Sanborn  and  Dennis  practiced 
upon  the  prospective  stockholders  and  the  corporation  is 
the  keystone  of  the  situation.  Not  alone  is  the  fraud  prac- 
ticed the  material  element  in  both  complaint  and  findings, 
but  it  i«  fraud  practiced  by  the  defendants  as  the  confi- 
dential agents  of  the  parties  complaining.  Both  com- 
plaint and  findings  assert  a  violation  of  confidential 
relations  and  a  betrayal  of  the  trust  reposed  in  defend- 
ants by  the  parties  dealing  with  them.  The  measure  of 
damages  relied  upon  in  the  complaint  and  recognized 
by    the    judgment    is    the    same,  and  we  think  that  the 
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presence  of  a  substantial  variance,  as  contended  for  by  ap- 
pellant's counsel,  is  not  apparent. 

We  now  pass  to  a  consideration  of  the  evidence,  the  find- 
ings and  the  general  principles  of  law  bearing  on  a  ques- 
tion of  the  character  here  presented.  Frederick  D.  Sanborn 
was  not  served  with  summons,  and  the  only  appellant  in 
this  case  is  L.  W.  Dennis,  with  whom  alone  we  are  called 
upon  to  deal.  Some  embarrassment  arises  from  the  fact 
that  these  various  tracts  of  land  during  the  pendency  of 
the  negotiations  which  led  uo  to  the  formation  of  the  cor- 
poration were  valued  in  entirety  at  the  lump  sum  of 
$537>ooo,  and  no  valuation  was  placed  upon  them  in  sev- 
eralty. And  it  was  not  until  after  the  formation  of  the  cor- 
poration, and  at  the  time  when  Dennis  made  his  report  to 
the  corporation  showing  the  application  of  the  $193,666.62, 
that  any  definite  idea  was  had  by  the  stockholders  as  to  the 
valuation  of  this  realty  by  parcels,' and  those  valuations,  it 
appears,  were  arbitrarily  placed  by  Sanborn  or  Dennis,  or 
both,  in  that  report.  From  the  general  conduct  of  the 
orignal  negotiations  by  the  investors  of  this  large  sum 
of  money  it  is  apparent  that  land  speculation  was  rife  in 
Los  Angeles  county  in  those  days;  and  haste  in  the  cul- 
mination of  this  transaction  was  exercised  at  the  ex- 
pense of  future  trouble  and  embarrassments,  which  a 
little  care  and  a  little  less  haste  would  readily  have 
averted. 

We  wiU  summarize  some  of  the  facts  which  are  be- 
yond dispute:  Dennis  was  a  real  estate  agent  selling  on 
commissions:  Sanborn  was  a  speculator  in  land,  of  mod- 
erate means.  Upon  March  11,  1887,  Sanborn,  for  him- 
self and  various  relatives  and  friends,  purchased  the  Still- 
son  and  Hall  tract  of  land  for  $26,000,  and  took  the 
deed  in  the  name  of  his  nephew,  Frederick  D.  Sanborn. 
Upon  April  4th  he  entered  into  a  contract  of  purchase 
of  the  Clapp  tract  for  $20,000,  $1,000  cash,  the  papers 
being  placed  in  escrow  to  await  the  examination  of 
title.  Upon  April  5th  he  entered  into  a  contract  to 
purchase    the    Ames    tract    for    $60,000,    paying    thereon 
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$5,000.  Upon  April  9th  he  entered  into  a  contract  of  pur- 
chase of  the  Gibbs  tract  for  $51,000,  and  paid  thereon 
$5/xx>.  At  about  the  same  time  he  procured  either  writ- 
ten or  oral  options  for  4hort  periods  upon  the  Ford  and 
Bradbury  tracts,  but  no  contracts  of  purchase  were  entered 
into,  no  moneys  paid,  and  the  lands  finally  passed  to  the 
corporaticHi  at  cost  price,  hence  they  are  not  involved  here. 
Sanborn  about  this  time  also  procured  an  oral  option  for 
thirty  days  upon  the  Titus  tract  for  $187,000.  As  to  the 
Stillson  and  Hall  tract  and  the  Clapp  tract,  Dennis  was 
a  stranger,  but  at  least  as  to  some  of  the  other  tracts  be 
was  an  agent  of  the  owners  in  these  negotiations,  and  prob- 
ably was  also  working  in  the  interest  of  Sanborn.  Sanborn 
was  securing  these  lands  for  speculative  purposes,  with 
the  intention  of  interesting  eastern  capitalists  therein.  But 
about  the  20th  of  April  Dennis  suggested  that  home  cap- 
italists would  interest  themselves  in  the  venture.  The  sug- 
gestion was  acceptable,  and  thereupon  negotiations  with 
various  parties  began,  which  culminated  on  the  thirtieth 
day  of  April  in  a  written  agreement.  In  Hds  agreement, 
Dennis,  Sanborn,  and  the  other  prospective  stockhold- 
ers of  the  corporation,  in  consideration  of  one  dcdlar  re- 
ceived each  from  the  other,  agreed  to  purchase  these 
lands  for  $537,000,  and  to  expeditiously  organize  a  cor- 
poration to  handle -them.  The  interest  of  each  party  in 
the  venture  was  specified  therein,  Sanborn  taking  a 
one-fourth  interest  and  Dennis  a  one-fifth.  Dennis  ap- 
pears to  have  been  the  moving  spirit  in  the  ne- 
gotiations during  these  times,  although  Sanborn  was  near 
at  hand,  the  agreement  itself  being  drawn  up  by  him. 
Sanborn  in  his  testimony  claims  that,  dating  from  the 
twentieth  day  of  April,  Dennis  was  acting  for  these 
home  capitalists;  while  Dennis  insists  that  he  was 
acting  for  Sanborn.  The  testimony  seems  to  indicate 
that  he  was  acting  for  all  parties  concerned,  especially 
for  himself.  About  the  5th  of  May  it  was  determined 
that  $200,000  would  be  required  immediately  to  make 
first  p«Kments,  and    to    keep    alive    Sanborn's    contracts, 
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options,  etc.;  and  soon  thereafter  that  amount  was 
raised  and  paid  to  Dennis  to  b^  applied  to  these  purposes. 
The  corporation  was  finally  organized  upon  the  twen- 
tieth day  of  May»  and  about  June,  the  ist  Dennis 
reported  that  he  had  paid  $193,666.62  to  Sanborn  upon 
these  lands;  and  in  this  report  the  particular  amount  that 
had  been  applied  upon  the  purchase  of  each  tract,  and, 
also,  the  amount  of  the  deferred  payments  upon  each 
tract,  and  when  due,  were  separately  stated.  The  dispo- 
sition by  Dennis  of  this  $193,666.62  caused  the  present  liti- 
gation. 

Cook  on  Stock  and  Stockholders,  section  651,  referring 
to  the  promoters  of  a  corporation,  says:  "A  promoter  is 
Kxoft  who  brings  about  the  incorporation  and  organization 
of  a  corporation.  He  brings  together  the  persons  who  be- 
come interested  in  the  enterprise,  aids  in  procuring  sub- 
scriptions and  sets  in  motion  the  machinery  which  looks  to 
the  formation  of  a  corporation.  A  promoter  is  considered 
in  law  as  occupying  a  fiduciary  relationship  towards  the 
corporation."  This  definition  is  approved  in  Ex^Mission 
Land  and  Water  Co.  v.  Fl<Mshf  97  Cal.  610.  As  to  events 
transpiring  subsequent  to  April  20th,  there  is  no  question 
but  that  these  defendants,  Dennis  and  Sanborn,  stood  in 
the  position  of  promoters  of  the  corporation  that  was  sub- 
sequently organized.  That  they  were  promoters  is  well  evi- 
denced by  the  facts  already  stated  and  numerous  other 
circumstances,  which  it  is  not  necessary  here  to  detail.  Ap- 
pellant especially  fills  the  test  demanded  of  a  promoter  in 
every  respect,  and  he  himself  testifies  that  as  to  all  the 
things  done  and  said  by  him,  looking  towards  the  transfer 
of  this  land,  he  was  the  agent  of  his  codefendant,  San- 
bom;  and  upon  this  appeal  we  must  agree  with  him  as  to 
such  agency. 

It  appears  to  be  conceded  that  the  law  bearing  upon 
the  facts  of  this  case  is  well  put  by  Mr.  Justice  Sharswood 
in  Densmare  Oil  Co.  v.  Densmore,  63  Pa.  St.  43;  and  the 
application  of  the  principles  of  law  there  declared  to  the 
facts  furnishes  the  legal  solution  to  the  present  litii^tion. 
01.  Oau—  7 
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In  that  case  it  is  said:  "There  are  two  principles  appli- 
cable to  all  partnerships  or  associations  for  a  cummon 
purpose  of  trade  or  business,  which  appear  to  be  well  set- 
tled on  reason  and  authority.  The  first  is  that  any  man 
or  number  of  men,  who  are  the  owners  of  any  kind  of 
property,  real  or  personal,  may  form  a  partnership  or  asso- 
ciation with  others,  and  sell  the  property  to  the  association 
at  any  price  that  may  be  agreed  upon  between  them,  no 
matter  what  it  may  have  originally  cost,  provided  there 
is  no  fraudulent  misrepresentation  made  by  the  vendors  to 
their  associates.  They  are  not  bound  to  disclose  the  profit 
which  they  may  realize  by  the  transaction The  sec- 
ond principle  is  that  where  persons  form  such  an  asso- 
ciation, or  begin  or  start  the  project  of  one,  from  thai 
time  they  do  stand  in  a  confidential  relation  to  each  other 
and  to  all  others  who  may  subsequently  become  members 
or  subscribers,  and  it  is  not  competent  for  any  of  ihen» 
to  purchase  property  for  the  purpose  of  such  a  company, 
and  then  sell  it  at  an  advance  without  a  full  disclosure  of  the 
facts/' 

The  first  interrogatory  that  necessarily  presents  itself  to 
our  consideration  is,  Was  Sanborn  the  owner  of  the  various 
tracts  of  land  upon  April  20th  ?  That  being  the  date  of  the 
inception  of  the  negotiations  which  terminated  in  the  crea- 
tion of  the  corporation,  and  the  date  from  which  the  defend- 
ants occupied  a  position  of  trust  and  confidence  towards* 
those  who  subsequently  became  the  stockholders  of  the  cor- 
poration. As  to  the  Titus  tract,  Sanborn  was  in  no  sense 
the  owner  of  it.  He  had  not  paid  a  dollar  towards  its  pur- 
chase, and  had  no  word  of  writing  to  indicate  any  interest 
therein.  It  was  bought  with  the  corporation's  money,  and 
all  transactions  pertaining  to  the  sale  of  it  occurred  subse- 
quent to  the  said  twentieth  day  of  April.  The  profit  of 
$25,000,  charged  to  the  corporation  upon  this  tract,  is 
not  justified  in  the  law,  and  the  corporation  has  been 
injured  to  that  extent.  It  must  be  conceded  that  the 
Hall  and  Stillson  tract,  for  the  purposes  of  this  case* 
was  owned  by  Sanborn;    and    we    also    think   the    Clapp, 
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Ames,  and  Gibbs  tracts  had  been  purchased  by  him,  and 
were  owned  to  such  an  extent,  at  least,  as  to  estabUsh  his 
status  as  the  owner  thereof  prior  to  his  becomii^  a  pro- 
moter within  the  rule  declared  in  the  Densmore  Oil  Com- 
pany case.  It  may  be  fairly  said  that  under  his  contract 
of  purchase  he  was  the  owner  of  these  three  parcels  of 
realty.  (See  Howell  v.  Budd,  91  Cal.  342.)  Sanborn  be- 
ing the  owner  of  these  tracts  prior  to  the  commencement 
of  confidential  relations  with  the  complainants,  had  the 
right  to  dispose  of  his  property  to  the  corporation  at  any 
price  he  saw  fit  to  ask  and  the  corporation  saw  fit  to  pay 
As  the  vice-chancellor  said  in  Foss  v.  Harbottle,  2  Hare, 
490:  "I  begin  the  transaction  at  this  time.  I  have  pur- 
chased land,  no  matter  .how  or  from  whom  or  at  what 
price.  I  am  willing  to  sell  it  at  a  certain  price  for 
a  given  purpose.  Of  course  the  fraud  and  deceit 
of  the  vendor,  practiced  towards  the  parties  contemplat- 
ing the  purchase,  would  afford  grounds  for  relief  under 
any  circumstances;  but  the  fixing  of  the  amount  of 
the  purchase  price  by  the  vendor  is  a  matter  in  which  he 
is  entitled  to  the  widest  latitude.  The  valuation  upon 
the  various  tracts  of  land,  as  shown  by  Dennis'  re- 
port to  the  corporation,  does  not  appear  to  be  questioned, 
and  by  such  valuation  the  lands  of  Sanborn  were  trans- 
ferred to  the  corporation  at  a  profit  to  him  of  $48,000,  less 
$7,500,  which  he  paid  to  perfect  the  title  to  the  Clapp  tract. 

While  Sanborn  had  the  right  to  dispose  of  his  land 
to  the  corporation  at  any  figure  upon  which  all  parties 
concerned  might  agree,  yet  such  sale  must  be  made 
without  any  false  representations  upon  his  part.  (Getty 
V.  Devlin,  54  N.  Y.  403 ;  Densma^e  Oil  Co.  v.  Densmore,  64 
Pa.  St  43.)  As  to  false  representations  on  the  part  of 
tlie  defendants,  the  court  found  that,  as  a  consideration 
and  inducement  for  the  prospective  stockholders  to 
enter  into  the  venture,  "defendants  John  P.  Sanborn 
and  L.  W.  Dennis  represented  to,  and  promised  and 
agreed  with,  each  and  all  of  the  persons  above  men- 
tioned, that  all  of  such  lands  as  they  then  had  or  might 
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thereafter  acquire  should  be  put  in  and  conveyed  to 
such  proposed  corporation  at  the  same  price  and  con- 
sideration as  the  said  L.  W.  Dennis  and  John  P.  San- 
bom  had  paid  or  agreed  to  pay  therefor  to  the  party  or 
parties  from  whom  they  then  had  or  might  thereafter 
obtain  the  same."  The  evidence  is  entirely  sufficient 
to  support  this  finding.  While  many  of  the  interested 
parties  only  testify  generally  to  the  understanding  that 
all  this  property  should  pass  to  the  corporation  at  cost 
price,  and  that  they  would  not  have  participated  in  the 
venture  if  the  fact  had  been  to  the  contrary,  yet  the  wit- 
nesses, Sterling  and  Burbank,  testify  directly  to  the  state- 
ments of  appellant  Dennis  made  to  them  to  that  ef- 
fect. 

As  to  this  branch  of  the  case  the  conditions  are  these: 
Sanborn  was  the  owner  of  several  tracts  of  land  on  April 
20th;  at  that  time  he  and  Dennis  became  the  promoters  of 
the  defendant  corporation ;  sold  his  property  to  the  corpora- 
tion, and  at  such  sale  represented  that  it  was  being  sold  at 
its  original  cost  to  them.  The  representation  was  false,  and 
was  made  at  a  time  when  these  parties  were  not  dealing 
with  each  other  as  strangers  at  arm's  length;  but,  on  the 
contrary,  at  a  time  when  they  were  closely  allied  in  a  joint 
venture  and  when  all  the  duties  and  responsibilities  result- 
ing from  confidential  relations  rested  upon  them;  and  a 
strict  performance  of  those  duties  and  responsibilities  was 
inexorably  demanded  by  the  law.  This  principle  is  recog- 
nized in  New  Sombrero  Phosphate  Co,  v.  Brlanger,  L.  R. 
5  Ch.  Div.  73,  and  approved  in  Ewell's  Evans  on  Agency, 
♦284,  in  the  following  language :  **A  promoter  is  in  a  fidu- 
ciary relation  to  the  company  which  he  causes  to  come 
into  existence.  If  he  has  a  property  which  he  desires  to 
sell  to  the  company,  it  is  quite  open  for  him  to  do  so,  but 
upon  him,  as  upon  any  other  person  in  a  fiduciary  posi- 
tion, it  is  incumbent  to  make  full  and  fair  disclosur**  of 
his  interest  and  position  with  respect  to  that  property. 
There  is  no  difference  in  this  respect  between  a  promoter 
and   a    trustee,  steward,  or  other   agent."    Morawetz    on 
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Corporations,  section  545,  intimates  that  the  true  doctrine 
hardly  goes  to  the  length  here  stated,  but  still  says  the 
"promoters"  are  bound  to  exercise  the  highest  degree 
of  fairness  in  their  dealings.  The  question  of  disclosure 
or  concealment  of  information  which  should  be  com- 
municated is  not  here  involved.  It  is  a  question  purely, 
of  false  representations  as  to  a  substantial  matter.  And 
false  representations  upon  the  part  of  one  party  entering 
into  the  very  inception  of  a  joint  business  venture  will 
nullify  the  entire  transaction  whenever  the  matter  comes 
before  a  court  of  *  justice.  At  the  time  the  sale  was  made 
these  parties  occupied  fiduciary  relations,  and  those  rela- 
tions prohibited  the  conduct  practiced  by  the  defendants 
as  depicted  by  the  finding  of  the  court.  In  the  eyes  of 
the  law  the  fact  that  these  lands,  at  this  time,  were  of  the 
full  value  of  the  purchase  price  in  no  way  relieved  appel- 
lant of  the  duties  and  responsibilities  resting  upon  hin:  as 
a  fiduciary.  The  principle  is  fully  illustrated  in  Bentlty  v. 
Craven,  18  Beav.  75.  • 

It  is  now  claimed  that  all  parties  had  knowledge  of  the 
cost  price  of  these  various  tracts  of  land  prior  to  the  con- 
veyance to  the  corporation,  by  virtue  of  a  personal  inspec- 
tion of  the  original  contracts  given  by  the  owners  to  San- 
bom;  that  they  acted  with  their  eyes  open,  and  that  it  is 
now  too  late  to  rely  upon  these  false  representations  as 
the  basis  of  an  action.  It  is  probably  true  that  such  knowl- 
edge came  to  the  officers  of  the  corporation  as  to  some  of 
the  tracts,  but  that  event  occurred  long  after  the  $193,666.62 
was  collected  and  passed  to  the  possession  of  Dennis  and 
Sanborn.  Again,  such  knowledge  by  the  directors  would 
not  be  knowledge  to  the  stockholders.  A  fraud  practiced 
upon  the  stockholders  could  not  be  ratified  or  even  waived 
by  the  directors.  This  question  was  directly  passed  upon  in 
Simon  v.  Vulcan  Oil  and  Mining  Co.^  61  Pa.  St.  221. 

It  is  also  insisted  that  if  the  defendants  practiced 
fraud  in  the  sale  of  the  land  and  thereby  caused  the  cor- 
poration  to  pa>   more  therefor  than  they  in   right  should 
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have  paid,  the  remedy  i&  not  in  the  nature  of  the  judgment 
here  recovered,  but  the  action  should  be  for  a  rescission 
by  reason  of  the  fraud  committed.  We  are  not  in  har- 
mony with  such  views.  In  the  case  of  Getty  v.  Devlin, 
54  N.  Y.  403,  a  case  very  similar  to  the  one  at  bar,  in 
speaking  as  to  the  proper  remedy,  it  is  said:  "But  I  think 
under  the  complaint  in  this  action  the  four  defendants  may 
be  compelled  to  account  for  the  profits  they  made  on  the 
real  estate  and  which  they  fraudulently  appropriated  to  the 
exclusion  of  their  associates.  The  court  can  ascertain  what 
the  land  actually  cost  the  four  defendants,  and  hold  them 
to  account  for  the  balance.  This  balance  equitably  belongs 
to  those  who  paid  the  money,  and  the  plaintiffs  can  in  this 
action  recover  their  pro  rata  share  thereof.*'  The  principles 
declared  in  Bx-Mission  Land  and  Water  Co.  v.  Flash  et  al,^ 
97  Cal.  610,  also  justify  the  remedy  here  sought  and  ob- 
tained. In  an  able  and  elaborate  article  found  in  the  i6th 
American  Lstw  Review,  at  page  671,  the  status,  duties,  and 
respon^bilities  of  promoters  are  considered  and  the  true 
principle  appertaining  thereto  is  well  stated  as  fol- 
lows: "The  substance  of  the  law  is  that  promoters  are 
corporate  fiduciaries.  Transactions  with  their  compa- 
nies wherein  they  deal  honorably,  with  full  disclosure,  and 
without  seeking  to  influence  the  action  of  the  corporation, 
will  be  upheld.  But  transactions  in  which  they  sup- 
press or  misrepresent  material  facts,  or  otherwise 
deceive  the  company,  or  corruptly  control  its  action,  arc 
fraudulent,  and  the  company  may  elect  either  wholly  to 
set  aside  such  transactions,  or  to  recover  the  promoter's 
secret  profits" 

About  the  fifth  day  of  May,  John  P.  Sanborn  returned 
to  his  home  in  Michigan,  but  prior  to  his  departure  he 
gave  his  nephew,  Frederick  D.  Sanborn,  a  power  of  at- 
torney to  act  for  him  in  the  collection  of  moneys, 
making  of  contracts,  deeds,  etc.,  in  furtherance  prob- 
ably of  the  merger  of  the  venture  then  on  hand,  into 
the  corporation  about  to  be  formed.  At  about  this  time 
the   $193,666.62   was   paid  to   Dennis,   and  portions  of  it 
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passed  to  the  original  vendors  through  the  medium  of  him- 
self and  Frederick  D.  Sanborn;  and  thereupon  contracts 
of  purchase  were  taken  in  the  name  of  John  P.  Sanborn 
to  the  Ford,  Bradley,  and  Titus  tracts,  and  possibly  new 
contracts  as  to  some  of  the  others.  The  prospective  stock- 
holders becoming  alarmed  over  the  fact  that  they  had 
expended  such  a  large  amount  of  money  and  possessed 
no  written  evidence  as  to  their  interest  in  these  various 
properties,  upon  May  the  i8th  secured  from  Frederick 
D.  Sanborn,  as  attorney  in  fact  of  John  P.,  a  statement  in 
writing  to  the  following  effect:  "Know  all  men  by  these 
presents:  That,  whereas,  I,  John  P.  Sanborn,  have  pur- 
chased (naming  the  various  tracts  of  land  here  involved), 
and  whereas  a  corporation  is  about  to  be  formed,  known 
as  the  San  Gabriel  Valley  Land  and  Water  Company,  and 
whereas  the  subscribers  of  stock  of  said  corporation  are  the 
real  purchasers  of  said  lands,  although  the  contracts 
thereof  are  made  to  me  now,  therefore,  I  agree  that  as 
soon  as  the  organization  is  completed  I  will  transfer  all 
my  right,  title,  and  interest,  etc.,  to  the  corporatk>n." 
This  writing  was  offered  in  evidence  as  the  declaration 
or  admission  of  John  P.  Sanborn  that  he  had  purchased 
this  property  for  the  corporation,  and  under  objection  it 
was  admitted  for  such  purpose.  We  shall  not  review 
the  legal  soundness  of  the  ruling  of  the  court  in 
this  regard,  for,  if  error  was  committed,  we  think  it 
harmless.  If  we  look  into  the  opinbn  of  the  court,  as  ap- 
pellant suggests,  this  evidenoe  appeared  to  have  some 
weight  as  tending  to  show  an  original  purchase  for  ,the 
corporation;  yet,  in  the  next  succeeding  clause  of  the  opin- 
ion, the  judge  says  that  there  is  ample  evidence  to  sup- 
port that  allegation  of  the  complaint  aside  from  the  writ- 
ing. Neither  does  there  appear  to  be  any  finding  of  fact 
that  Sanborn  actually  purchased  these  lands  for  the  cor- 
poration or  the  prospective  stockholders,  and  for  this 
reason  the  ruling  of  the  court  against  appellant  becomes 
immaterial;  but,  in  addition,  and  as  conclusive  of  the 
entire   matter,  we    do    not    think  any  finding  of  fact  that 
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Sanborn  purchased  theiie  lands  for  the  contemplated  cor- 
poration, or  that  he  subsequently  represented  to  the  parties 
that  he  had  so  purchased  them,  is  material  to  the  recovery 
or  necessary  to  support  the  judgment.  As  we  have  here- 
tofore fully  indicated,  the  acts  of  Sanborn  and  Dennis,  sub- 
sequent to. the  20th  of  April,  justify  the  recovery  had,  and 
hence  their  conduct  prior  thereto  is  not  an  essential  element 
of  the  case. 

An  attempt  was  made  to  take  the  deposition  of  the  ap- 
pellant, Dennis,  prior  to  the  trial;  but  after  the  examina- 
tion was  had,  his  testimony  being  taken  down  and  tran- 
scribed by  a  phonographic  reporter,  he  either  neglected  or 
declined  to  subscribe  to  the  same.  At  the  trial  the  re- 
porter was  placed  on  the  witness-stand,  and,  after  refresh- 
ing his  recollection  from  his  transcription  of  the  notes» 
under  objection,  testified  to  the  statements  of  Dennis  made 
at  that  time.  Dennis  being  an  active  party  to  the  litigation, 
there  can  be  no  question  but  that  bis  statements  pertaining 
to  the  subject  matter  of  the  action,  wherever  and  when- 
ever made,  would  be  competent  evidence  against  him.  But 
the  question  here  presented  is  whether  the  reporter,  not 
having  a  definite  and  well-defined  recollection  of  the  state- 
ments so  made  after  he  had  refreshed  his  recollec- 
tion as  far  as  possible  from  the  writing,  will  be  allowed 
to  read  the  contents  of  the  memoranda  to  the  court  There 
appears  to  be  some  difference  of  opinion  among  courts 
and  law-writers  as  to  the  proper  practice  at  common  law. 
But  under  our  statute  (Code  Civ.  Proc.,  sec.  2047)  the 
course  here  adopted  is  expressly  allowed.  In  the  case  of 
People  V.  Lem  You,  97  Cal.  224,  the  practice  was  ap- 
proved as  justified  by  the  foregoing  provision  of  the  code. 
And  in  the  case  of  People  v.  Gardner,  98  Cal.  127,  the  iden- 
tical question  was  presented,  and  this  court  said:  "The 
remaining  objection  to  the  admission  of  the  evidence  of 
the  witness,  Briar,  does  not  seem  to  be  well  founded,  in 
view  of  the  last  provision  of  section  2047  of  the  Code  of 
Civil  Procedure."  Appellant's  contention  that  the  report- 
er's original  notes  are  the  basis  from  which  he  should  have 
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been  required  to  refresh  his  recollection  will  not  be  consid- 
ered, as  such  objection  was  not  brought  to  the  attention  of 
the  trial  court  However,  we  do  not  intimate  there  is  any 
merit  in  the  point 

This  action  is  brought  by  a  dissatisfied  stockholder,  and 
a  previous  demand  upon  the  corporation  to  commence  the 
suit,  and  a  refusal  upon  its  part  so  to  do,  is  made  sufficiently 
plain  from  the  'record.  There  are  several  allegations  of 
the  complaint  which  have  no  support  in  the  evidence,  but 
they  are  immaterial,  and,  as  a  consequence,  findings  thereon 
against  appellant  become  harmless. 

Appellant  should  be  allowed  a  credit  of  $7,500  paid  to 
perfect  the  title  to  the  Qapp  tract,  and  should  only  be 
charged  'with  a  profit  of  $25,000  upon  the  Titus  tract 

For  those  reasons  we  think  the  judgment  should  be  for 
the  sum  of  $65,500,  with  legal  interest  thereon  from  the 
fourtfi  day  of  June,  1887.  The  cause  is  remanded,  with 
directions  to  the  trial  court  to  modify  tiie  judgment  to  that 
effeet 

pATttsoH,  J.,  and  Harrison,  J.,  concurred. 

Hearing  in  Bank  denied 


[Ko.  IflSS.    Department  Two.— January.  11.  1814.] 

GEORGE  EGENER,  Appellant,  v.  EMMA  JUCH  n  al.. 
Respondents. 


ATTAORVaNT — DISSOLUTION — ^RBSIDmCB      Or      DnmiOANTB — CONPLICTINO 

Btdbngb*— An  order  dlssolTingr  an  attachment  against  the  de- 
fendants as  nonresidents  win  be  affirmed  where  the  affldarlts 
naed  on  the  motion  conflict  as  to  where  their  leffal  residence 
was  at  the  date  of  the  attachment,  and  It  appears  that  ther 
were  then  actually  ensrasred  In  the  state  In  professional  work, 
and  were  served  personally  In  the  state  with  summons. 
Ii»^— ACTUAL  RasiDBNCB — DovicxLB. — The  residence  referred  to  by  tlM 
attachment  law  Is  an  actnal,  as  contradistinguished  from  a  eon* 
•tmctWe,  or  lesal,  residence  or  domicile. 
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Appeal  from  an  order  of  the  Superior  Court  of  Los  An- 
geles County  dissolving  an  -attachment 

The  facts  are  stated  in  the  opinion  of  the  court 

Jay  B.  Hunter,  and  Creighton  &  Creighton^  for  Appel- 
lant 

W,  B.  Dunn,  for  Respondent 

McFarland,  J. — ^This  is  an  appeal  by  plaintiff  from  an 
order  of  the  lower  court  dissolving  an  attachment.  The 
validity  of  the  attachment  depended  upon  the  question 
whether  or  not  the  respondents  were  "not  residing*'  or  "non- 
residents" of  this  state  at  the  time  the  writ  issued.  (Code 
Civ.  Proc.,  sees.  537,  538.)  At  that  time  they  were  actually 
in  the  state  engaged  in  their  professional  work,  and  were 
served  personally  in  the  state  with  summons.  The  affidar 
davits  used  on  the  motion  conflicted  as  to  where  their  legal 
residence  was;  and  considering  the  decision  of  this  court 
in  Hanson  v. :  Graham,  82  Gal.  631,  to  the  effect  that  "the 
residence  referred  to  by  the  attachment  law  is  an  actual, 
as  contradistinguished  from  a  constructive,  or  legal  resi- 
dence or  domicile,"  we  cannot -say  that  the  court  below  was 
wrong  in  holding  that  respondents  were  not  nonresi- 
dents within  meaning  of  the  sections  of  the  code  above  re- 
ferred to.  • 

The  order  appealed  from  is  affirmed. 

De  Haven,  J.,  and  Fitzgerald,  J.,  concurred. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing 
ing  in  Bank,  and  filed  the  opinion  on  the  loth  of  Febru- 
ary, 1894. 

Beatty,  C.  J.,  dissenting. — T  .dissent  from  the  order  de- 
nying: a  rehearing  of  this  cause. 

The  affidavits  upon  which  the  attachment  was  dis- 
solved present  no  real  or  substantial  conflict  as  to  the 
facts.     The  attorney  for  the    respondents    made    an    affi- 
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davit  stating  in  general  terms  that  at  .the  time  the  attach- 
ment issued  they  were  actually  residing  in  Los  Angeles. 
But  this  was  merely  his  conclusion  or  opinion.  The  affi- 
davits .filed  by  the  plaintiffs,  on  the  other  hand,  are  full  and 
specific  as  to  the  facts  from  which  the  question  of  residence 
is  to  be  determined,  and  they  are  not  contradicted.  They 
show  clearly  and  beyond  any  .question  or  room  for  doubt 
that  the  defendants  had  been,  and  for  many  years  were, 
residents  of  New  York;  that  they  were  in  California  at 'the 
time  of  the  attachment  as  members  of  a  theatrical  troupe, 
traveling  from  place  to  place  vgiving  performances  according 
to  a  definite  programme,  and  intending  to  leave  the  state 
within  a  few  days. 

The  case  is  in  no  substantial  particular  like  Hanson 
v  Graham,  82  Cal.  631,  or  any  of  the  cases  upon  the 
authority  of  which  it  was  decided,  and  the  order  of  the 
superior  a>urt  cannot  be  upheld  upon  any  theory  except 
that  the  mere  presence  of  a  defendant  in  the  state  at  the 
time  an  action  is  commenced,  under  circumstances  which 
enable  the  plaintiff  to  secure  a  personal  service  of  the 
summons,  will  make  him  a  resident  within  the  meaning  of 
the  attachment  law.  I  do  not  assent  to  this  proposi- 
tion, and  the  court,  I  am  sure,  would  hesitate  to  af- 
firm it* 


[No.  18172.    Department  One. — January  IT.  18f4.1 

MARK    WATTERSON,    Respondent,    v.    DOMINGO 
SALDUNBEHERE,  Appellant. 

•^ATBB  RiOHTB — Appropriation — Coicpi«iancb  With  Citil  Codb. — ^Where 
there  has  been  an  actual  appropriation  and  uee  of  water,  a  rlg^ht 
tc  Itfl  le  acquired  regrardlese  of  compliance  with  the  proTislons 
of  the  Civil  Code  for  the  acquisition  of  water  rigrhts. 

JD. — ^DlVBRSlON     OF    WATBB — DAMAOBB — ^INJTWCTION — ^PUBADINQ — JOXUDBR 

OF  CAxrsas* — ^An  action  to  recover  damagres  for  the' diversion  and 
pollution  of  a  stream  of  water  to  the  Injury  of  a  prior  appro- 
priator,  may  be  properly  joined  with  a  cause  of  action  to  ob- 
tain an  injunction  restraining  its  further  diversion  and  pol- 
lution. 
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I0« — HBU»IM«   AMD  WATBUMO   SBSBP  UFON  STRBAM — ^iMPBOm  ETXOBNCB. 

Where  one  has  appropriated  and  used  the  water  of  a  atream 
for  more  than  ton  years  before  the  defendant  Interfered  witt& 
It,  and  oomplalned  only  of  interference  during  the  month  pre- 
vious to  the  commencement  of  the  action,  evidence  upon  th* 
question  whether  the  defendant  herded  and  watered  sheep  upon 
the  stream  for  a  period  of  seven  years  prior  thereto^  Is  imma- 
terial and  incompetent 

AppiUl  from  a  judgment  of  the  Superior  Court  of  Mono 
County,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion* 

N.  D.  Anderson,  and  Charles  L.  Hayes^  for  Appellant 

The  use  of  water  for  domestic  purposes  and  watering 
cattle  are  preferred  uses;  and  the  defendant  had  a  perfect 
right  to  use  a  portion  of  the  waters  of  the  north  fork  of 
the  creek  foi;-  watering  his  sheep.  (Bear  River  &  Auburn 
W.  &  Mining  Co.  v.  New  York  Mining  Co.,  8  Cal.  327; 
Washburn  on  Easements,  223,  224;  Ferra  v.  Knipe,  28  CaL 
341;  Hale  V.  McLea,  53  Cal.  579;  Gotdd  on  Waters,  sec 
203.)  The  defendant  has  the  same  right  to  the  reasonable 
use  of  the  waters  of  the  creek  for  domestic  purposes  and 
watering  stock  as  the  plaintiff  had;  and  if  necessary  for 
those  purposes  he  had  the  right  to  consume  all  the  waters 
of  the  stream.  {Bear  River  etc.  Co.  v.  New  York  Mining 
Co.,  8  Cal.  327;  Ferrea  v.  Knipe,  28  Cal.  341 ;  Hale  v.  Mc- 
Lea, 53  Cal.  579;  Lux  v.  Haggin,  69  Cal.  259;  Washburn 
on  Easements,  223,  224;  Gould  on  Waters,  scu  203.)  Neither 
plaintiff  nor  his  predecessors  or  grantors  ever  acquired  any 
right  to  the  waters  of  said  creek  by  appropriation  or  other* 
wise,  as  no  notice  of  intention  to  appropriate  the  waters 
was  ever  gftven,  or  any  claim  made  to  the  waters  of  the 
creek.  (Osgood  v.  Bl  Dorado  etc,  Co.,  56  Cal.  571;  Civ. 
Code,  sec.  1410.) 

Richard  S.  Miner,  for  Respondent. 

Conceding  that  plaintiff  and  defendant  were  riparian 
proprietors  equally  entitled  to  use  the  water,  still  the 
defendant   had   no   right   to   pollute   it     (Bear  River  etc. 
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Co.  V.  New  York  Mining  Co.,  8  Cal.  333.)  But  plaintiff 
had  the  prior  right  to  all  the  waters  of  the  creek,  and  is 
therefore  entitled  to  be  protected  in  his  use  of  it  {Heil- 
bran  v.  The  '76  Land  and  W.  Co.,  96  Cal  7;  Saint  v.  Guer- 
rerio,  17  Colo.  448;  RamelH  v.  Irish,  96  Cal.  214;  Phoenix 
Waier  Co.  v.  Fletcher,  23  Cal.  482 ;  Pairks  Canal  and  M.  Co. 
V.  Hoyt,  57  Cal.  44;  Natoma  W.  &  M.  Co.  v.  McCoy,  23 
CaL  491;  Lux  V.  Hoggin,  69  Cal.  379,  387,  390,  394;  Hill 
V.  King,  8  CaL  337;  The  Butte  Canal  &  Ditch  Co.  v. 
Vaughn,  11  CaL  143;  Ortman  v.  Dixon,  13  Cal.  33;  Bur- 
nett y.  JVhitesides,  15  Cal.  35;  The  Nevada  Water  Co.  v. 
Powell,  34  Cal.  109;  Higgins  v.  Barker,  42  CaL  233;  /tm- 
kans  y.^Bergin,  67  CaL  267;  Osgood  v.  Water  &  M.  Co.,  56 
Cal.  571 ;  Brown  etc.  v.  Mullin,  65  Cal.  89;  Necochea  v.  Cur- 
tis, 80  CaL  397;  Souih  Yuba  W.  Co.  v.  Rosa,  80, Cal.  333; 
Burrows  v.  Burrows,  82  Cal.  564;  Civ.  Code,  sec.  1414.) 
Plaintiff,  his  predecessors  and.grantors^  as  against  defendant^ 
have  acquired  a  priority  of  right  to  the  use  of  said  water, 
which  prior  right,  by  lapse  of  time,  has  merged  into  a  title 
by  prescription.  {Osgood  y.  W.  &  M.  Co.,  56  Cal.  571; 
Kknboll  y.  Gearhart,  12  Cal.  28;  N.  C.  &  S.  Canal  Co.  v. 
Kidd,  37  Cal.  310;  Weaver  v.  Eureka  L.  Co.,  15  Cal.  272; 
Necochea  y.  Curtis,  80  Cal.  397 ;  South  Yuba  JV.  Co.  v.  Rosa, 
80  Cal.  333 ;  Burrows  v.  Burrows,  82  CaL  564 ;  Alta  L.  &  W. 
Co.  y.  Hancock,  85  Cal.  219;  Cox  v.  Clough,  70  Cal.  345; 
Coonradt  v.  HUl,  79  Cal.  587;  American  Co.  v.  Bradford, 
27  Cal.  361;  Crandall  v.  Woods,  8  Cal.  136;  Davis  y.  Gale, 
32  Cal.  27;  Yankee  Jims  U.  W.  Co.  v.  Crary,  25  Cal.  504.) 
The  appropriation  was  made  in  1863,  before  the  codes  were 
adopted,  and  therefore  it  was  not  necessary  to  post  or  record 
notice  as  required  by  said  code.  (Coonradt  v.  Hill,  79  Cal. 
$%y\Necochea  v.  Curtis,  80  Cal.  397;  Burrows  v.  Burrows, 
82  Cal.  564;  AUa  Land  and  W.  Co.  v.  Hancock,  85  Cal.  219.) 
The  court  did  not  err  in  sustaining  the  objection  to  the  ques- 
tion asked  the  witness  as  to  his  herding  sheep  in  former  years. 
The  witness  was  allowed  to  answer  as  to  the  year  1892  as  be- 
ing admissible  only  on  the  issue  as  to  the  amount  of  damages. 
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The  objection  was  properly  sustained.  {Mines  v.  Johnson, 
6i  Cal.  259;  Bird  v.  Lisbros,  9  Cal.  i ;  Niagara  Con.  G.  M, 
Co.  V.  Bunker  H.  M.  Co.,  8  P.  L.  J.  1078;  Hubbard  v.  Barry, 
21  Cal.  320;  Richardson  v.  McNulty,  24  Cal.  342;  Carleton 
V.  Townsend,  28  CaL  223 ;  Southmayd  v.  Henley,  45  Cal.  loi ; 
HUl  V.  Smith,  32  Cal.  166;  Gould  v.  Stafford,  77  Cal.  66; 
Heilbron  v.  iCin^j  /e.  F.  C.  Co^  76  Cal.  11;  People  v.  t'oW 
/e.  D.  &  M.  Co.,  66  Cal.  138.) 

BELCHERt  C. — ^The  plaintiff  brought  this  action  to  recover 
damages  for  the  diversion  and  pollution  of  a  stream  of 
water  in  Mono  county,  and  to  obtain  an  injunction  restrain- 
ing the  further  diversion  and  pollution  thereof. 

The  plaintiff  had  judgment,  from  which  and  from  an 
order  denying  a  new  trial  defendant  appeals. 

The  facts  of  the  case  may  be  briefly  stated  as  follows: 
Prior  to  March  23,  1881,  on^  J.  P.  McLaughlin  made  appli- 
cation at  the  proper  United  States  land  office  to  purchase 
certain  land,  situate  in  Mono  county  and  containing  two 
hundred,  and  twenty-one  and  fifty-five  one  hundredths  acres, 
under  the  Desert  Land  Act  of  March  3,  1877.  On  the  day 
named  he  received  from  the  receiver  of  the  land  office  a 
final  receipt  showing  full  payment  of  the  land  applied  for. 
On  July  22,  1887,  McLaughlin,  by  a  bargain  and  sale  deed 
duly  executed  and  recorded,  conveyed  to  the  plaintiff  the 
said  land,  together  with  all  and  singular  the  tenements, 
hereditaments,  and  appurtenances  thereto  belonging.  On 
September  18,  1891,  a  United  States  patent  for  the  said  land 
was  issued  in  the  name  of  McLaughlin,  and  thereafter  de- 
livered to  the  plaintiff. 

Extending  through  the  said  land  for  a  distance  of 
about  one  and  a  half  miles  was  a  small  natural  water- 
course, known  as  Dexter  Canon  creek,  which  carried 
in  ordinary  seasons  about  one  hundred  and  fifty,  and 
never  more  than  two  hundred  and  fifty,  inches  of  water. 
For  more  than  ten  years  before  the  commencement  of 
this  action  plaintiff  and  his  grantor  had  appropriated 
and    been    using,    during    the    spring,    summer,    and    fall 
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months,  when  not  interrupted  by  defendant,  all  the  waters 
of  this  stream  for  irrigating  the  said  land,  for  watering 
stock  and  for  domestic,  culinary,  and  other  useful 
purposes,  and  all  the  waters  of  the  stream  were  necessary 
for  such  purposes.  By  thus  using  the  water  to  irrigate 
the  land  they  had  reclaimed  the  same,  or  a  large  part  thereof, 
from  its  desert  condition  and  made  it  productive  and  valuable 
grass  land.  In  June,  1892,  plaintiff  was  irrigating  his  land 
and  was  raising  thereon  a  valuable  crop  of  grass,  and  was 
also  pasturing  thereon  and  watering  from  the  stream  about 
tiiree  thousand  head  of  sheep. 

The  defendant  was  engaged  in  the  business  of  raising  and 
grazing  sheepi  and  was  traveling  about  with  them  from  place 
to  place  to  find  pasturage.  Early  in  June,  1892,  he  drove 
about  six  thousand  head  of  his  sheep  upon  the  land  l3ring 
along  the  banks  of  the  ^d  creek  and  some  two  and 
a  half  miles  above  the  plaintiff's  land,  and  kept  them 
there  for  more  than  a  month.  He  allowed  his  sheep 
to  pass  over,  into,  and  up  and  down  the  stream,  thereby 
breaking  down  its  banks,  which  were  sandy  and  friable, 
and  causing  large  quantities  of  sand  and  sediment  to 
fall  into  the  water  and  to  be  carried  down  and  deposited 
upon  plaintiff's  land,  to  its  injury.  The  water  was  also 
made  unfit  to  be  used  for  the  purpose  of  irrigafing  plaintiff's 
land  or  watering  his  sheep  and  he  was  damaged  thereby. 
Early  in  July  defendant  constructed  a  ditch  and  by  means  of 
it  diverted  from  the  stream  about  one-sixth  of  all  the  water 
flowing  therein,  and  threatened  to  continue  such  diversion. 

Plaintiff  commenced  this  action  on  the  21st  of  July,  1892, 
and  obtained  a  temporary  injunction,  which  by  the  final 
judgment  was  made  perpefual. 

The  findings  are  eighteen  in  number,  and  are  very  full 
and  explicit.  The  contention  of  appellant  is  that  fourteen 
of  these  findings,  covering  all  of  the  disputed  questions  in 
the  case,  were  not  justified  by  the  evidence,  and  hence  that 
the  judgment  should  be  reversed. 

It    would    subserve    no    useful    purpose    to    review    the 
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findings  separately  and  state  the  evidence  which  tends  to  sup- 
port them.  After  carefully  going  over  the  record,  I  am 
satisfied  that  there  was  evidence  amply  sufficient  to  justify 
them  all,  and  that  the  judgment  cannot  therefore  be  reversed 
on  this  ground. 

The  objection  that  neither  Mcl^aughlin  nor  the  plaintiff 
ever  made  any  valid  appropriation  of  the  water,  for  tiie 
reason  that  they  never  complied  with  the  provisions  of  the 
Civil  Q>de  for  the  acquisition  of  water  rights  (section  1410 
et  seq.)  is  without  merit  The  evidence  clearly  shows  that 
McLaughlin  and  the  plaintiff  had  actually  appropriated  and 
used  the  water  for  more  than  ten  years  before  the  defendant 
interfered  with  it,  and  the  law  is  now  settled  that,  where 
there  has  been  an  actual  appropriation  of  water,  a  right  to 
it  is  acquired,  mthout  following  the  course  laid  down  in  the 
code.  (De  Necochea  v.  Curtis,  80  Cal.  397;  Burrows  v. 
Buraws,  82  Cal.  564;  Wells  v.  "Mantes,  99  CaL  583.) 

There  was  no  error  in  overruling  the  demurrer  to  the 
complaint  The;,  two  causes  of  action  were  properly  united, 
and  each  stated  facts  sufficient  to  entitle  the  plaintiff  to  the 
relief  demanded. 

There  was  no  error  in  the  refusal  of  the  a>urt  to  grant 
the  defendant's  motion  for  a  nonsuit.  The  evidence  dearly 
showed  that  the  plaintiff  had  been  damaged  by  the  acts  of 
defendant  and  was  entitled  to  relief. 

There  was  also  no  error  in  the  ruling  of  the  court  sustain- 
ing the  plaintiff's  objection  to  the  following  question  asked 
the  witness,  Juan  Inda,  by  defendant:  "Did  you  herd  and 
water  sheep  on  the  North  Fork  of  Dexter  Canon  creek  in  the 
years  1885-86-87-88-89-90-91  and  92?**  The  objection  was 
that  the  evidence  sought,  as  to  all  the  years  other  than  1892, 
was  immaterial  and  incompetent,  and  we  think  it  was  clearly 
sa 

We  advise  that  the  judgment  and  order  be  affirmed. 

Vancliep,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg* 
ment  and  order  appealed  from  all  affirmed. 

Gakoutte,  J.,  Patterson,  J.,  Harrison,  J. 
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[No.  11079.    In  Bank.— January  19,  1894.] 

EX  PARTE  B.  F.  GALLAGHER,  on  Habeas  Corpus. 

CUmzn AL  Law — ^appbal— RavauAx.  or  JwoMmm — ^rbcall  or  Rskit- 
TXTUB— RBHBABiKa — H*»**f  CORPUS. — Where  a  Judgment  of  con- 
▼loUon  of  felony  was  revened  upon  appeal,  and  the  remtttitur 
waa  iMued  within  ten  daye  after  the  decision  was  filed  by  oon- 
«aat  of  the  attorney-general,  who,  within  thirty  days  after  the 
decision,  procured  a  recall  of  the  remittitur  ^'^^  ^^  order  ffraot- 
iBff  a  rehearing,  upon  the  inbound  that  his  consent  to  the  issu- 
aaoe  of  the  remittitur  ^^^  been  procured  by  fraud,  and  after 
denial  of  a  motion  by  the  defendant  to  set  aside  the  orders 
recalling  the  remittitur  ^^^  ffrantlnff  a  rehearing,  upon  resub- 
mission of  the  cause  a  decision  was  filed  afHrmlnff  the  Judg- 
ment— the  orders  recalling  the  remittitur  '^^  grantlnv  a  re- 
hearing cannot  be  collaterally  attacked  upon  petition  of  the 
prisoner  for  a  writ  of  habeas  corpus*  upon  the  irround  tlmt  he 
was  entitled  to  a  new  trial  after  the  filing  of  the  remittUmr  ^ 
the  superior  court,  and  that  a  retrial  was  demanded  by  him 
and  refused  by  that  court. 

Petition  for  a  writ  of  habeas  corpus. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  F.  Aram^  for  petitioner. 

Beatty,  C.  J. — ^This  is  a  petition  for  a  writ  of  habeas 
carpus  which  discloses  the  following  facts: 

Petitioner  was  convicted  in  the  superior  court  of  Alameda 
county  of  a  felony.  On  appeal  to  this  court  the  judgment 
of  the  superior  court  was  reversed  and  the  cause  remanded 
for  a  new  trial.  Our  decision  was  filed  August  i6,  1893,  and 
on  the  25th  of  the  same  month  the  remittitur  was  issued, 
and  on  the  26th  it  was  filed  in  the  ofHce  of  the  county  clerk, 
where  h  still  remains.  On  the  28th  an  order  was  made 
by  the  superior  court  setting  the  cause  down  for  a  retrial 
on  October  27,  1893,  but  on  the  26th  of  October  that  court, 
of  its  own  motion,  dropped  said  cause  from  its  calendar, 
and  ever  since  said  date  has  refused  to  retry  said  cause, 
restore  it  to  the  calendar,  or  dismiss  it,  notwithstanding 
the  defendant  has  never  consented  to  the  delay,  but  has 
always  been  ready  for  trial,  and  has  frequently  de- 
manded a  trial  or  a  dismissal  of  the  action.  During  all 
of  said  time  the  defendant  has  been   and  still   is  confined 
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in  the  county  jail  under  no  other  authority  than  a  commit- 
ment based  on  said  charge  of  felony  upon  which  he  was 
convicted  as  above  stated.  He  contends  that  said  imprison- 
ment, in  view  of  the  facts  alleged,  is  illegal,  and  that  he  is 
entitled  to  be  dischatiged  from  custody. 

If  the  facts  disclosed  by  the  petition  were  all  the  material 
facts  of  the  case,  it  might  be  that  the  petitioner  would  be 
entitled  to  be  set  at  liberty.  But  there  are  other  material 
facts  of  which  we  can  take  notice,  because  they  are  disclosed 
by  our  own  records  of  the  proceedings  in  the  action  of  the 
people  against  the  petitioner. 

The  remittitur  in  that  cause  was  issued  within  ten  days 
after  the  decision  was  filed,  solely  because  the  attorney- 
general  consented  to  and  requested  the  order,  and  within 
fliirty  days  after  the  decision  the  remittitur  was  recalled 
upon  motion  of  the  attorney-general,  based  upon  his  state- 
ment made  in  open  court  that  he  had  been  induced  to  consent 
to  its  issuance  by.  a  message  falsely  purporting  to  come  from 
tiie  'district  attorney  of  Alamedo  county,  and  requesting 
him  to  make  the  motion. 

After  the  remittitur  was  so  recalled  a  petition  for  a  re- 
hearing of  said  cause  was  filed  on  the  part  of  the  peo- 
ple and  granted  by  the  court,  whereupon  counsel  for  the 
defendant  (this  petitioner)  moved  the  court  to  set  aside 
its  orders  recalling  the  remittitur  and  granting  a  rehear- 
ing, which  motion  was  after  argument  denied.  The  cause 
was  then  resubmitted,  and  on  December  22,  1893,  ^t  decision 
was  filed  affirming  the  judgment  and  order  denying  a  new 
trial. 

These  facts  are  a  complete  answer  to  those  set  up  in  the 
petition,  which  appears  to  be  a  collateral  attack  upon  the 
orders  recalling  the  remittitur  and  granting  a  rehearing.  We 
are  entirely  satisfied  that  those  orders  were  proper,  and 
that  they  cannot  be  impeached  in  this  proceeding. 

The  writ  is  denied. 

De  Haven,  J.,  McFAjtLAND,  J.,  and  PATTSRaoN,  J.,  con- 

curred. 
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CNo.   18850.     In  BanlL--JanQar7  SO.   1894.] 

ELISABETH  HOWELL,  Respondent,  v.  J.  U. 
HOWELL,  Appellant. 

Appkai^— IiAOK  or  Bill  or  Excbptions— Dzsmissxl — ^AFrntXAMCB. — 
Wta^n  an  appeal  has  been  legrally  taken  from  an  order  of  tne 
superior  oourt,  the  lock  of  a  bill  of  exceptions  embodylns  ana 
authentlcatiniT  its  proceedings  is  not  a  grround  for  dismissing 
the  appeal,  but  rather  for  a  Judgment  of  affirmance,  if  there  u 
nothing  in  the  record  upon  which  the  action  of  the  superior 
court  can  be  properly  reviewed. 

Id. — RXYUW  UPON  JUDOMBNT-ROLL. — Where  the  principal  order  ap- 
pealed from  is  In  form*  substance,  and  effect,  a  Judgment,  And 
the  appellant  contends  that  it  should  be  reversed  upon  the 
Judgment-roll,  and  the  questions  presented  upon  a  motion  to 
dismiss  the  appeal  Involve  the  whole  merits  of  the  appeal,  sucn 
motion  will  be  denied. 

Motion  to  dismiss  an  appeal  from  an  order  or  decree  of 
the  Superior  Court  of  Tehama  County  requiring  the  defend- 
ant to  pay  the  plainti£F  permanent  alimony. 

The  facts  are  stated  in  the  opinion  of  the  court 

L.  V.  Hitchcock,  and  A.  M.  McCoy,  for  AppeOant 

The  decision  rendered  is,  in  effect,  a  final  judgment, 
from  which  an  appeal  properly  lies.  (Sharon  v.  Sharon,  67 
Cal,  196;  Code  Civ.  Proc.,  sec.  577;  California  etc.  R.  R.  Co. 
V.  Southern  Pacific  R.  R.  Co.,  67  Cal.  63.) 

Charles  G.  Nagle,  and  IV»  Henry  Jones,  for  Reqwndent. 

An  order  allowing  alimony  is  an  order  after  judgment, 
which  IS  itself  subject  of  appeal.  (Sharon  v.  Sharon^  79 
Cal.  702.)  In  case  of  an  appeal  from  any  decision  made 
after  judgment,  a  bill  of  exceptions  is  the  proper,  and  the 
only  proper,  mode  of  authentication.  (Code  Civ.  Proc,  sec. 
651 ;  Somers  v.  Sotners,  81  Cal.  608.) 

BEatty,  C.  J. — ^This  is  an  action  by  a  wife  for  a 
divorce  on  the  ground  of  desertion.  Defendant  being 
absent  from  the  state  was  not  personally  served  with 
summons,  but,  upon  substituted  service  and  his  default, 
judgment  was  given   in    September,    1890,    dissolving   the 
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marriage,  awarding  to  the  plaintiff  the  custody  of  the  minor 
children,  and  setting  apart  to  her  use  all  the  community 
property  in  California, 

More  than  a  year  after  the  entering  of  this  judgment — 
in  December,  1891 — ^the  defendant  having  come  within  the 
state,  the  plaintiff  filed  a  petition  in  the  nature  of  a  supple- 
mental complaint,  setting  forth  that  the  defendant  was  pos- 
sessed of  a  large  amount  of  property  in  Idaho,  ther  proceeds 
and  increase  of  community  property  which  he  took  with  him 
at  the  time  he  deserted  her,  and  praying  for  an  order  upon 
him  to  show  cause  why  he  should  not  be  required  to  pay 
her  permanent  alimony,  counsel  fees,  etc.  Such  order  hsviqg 
been  made  and  served  upon  the  defendant,  he  appeared 
and  demurred  to  the  petition,  and,  his  demurrer  being  over- 
ruled, aften^'ard  filed  an  answer. 

Pending  the  hearing  other  orders  were  made  by  the 
court — one  requiring  the  defendant  to  give  security  for  the 
payment  of  any  judgment  that  might  be  recovered  agamst 
him,  and  another  directing  him  to  appear  before  a  notary 
and  give  his  deposition. 

For  disobedience  of  the  latter  order  his  answer  was  strick- 
en out  by  one  order,  and  by  another  his  attorneys  were  de- 
barred from  cross-examining  the  witness  produced  by  the 
plaintiff  at  the  hearing  of  her  petition. 

After  an  ex  parte  hearing  the  court  made  an  order  or 
decree  requiring  the  defendant  to  pay  to  the  plaintiff  ont 
hundred  dollars  per  month  permanent  alimony. 

From  this  order  or  decree,  and  also  from  the  orders 
striking  out  his  answer  and  debarring  his  attorneys  from 
cross-examining  the  plaintiff's  witnesses,  the  defendant  has 
appealed,  and  the  plaintiff  now  moves  to  dismiss  the  several 
appeals  because  there  is  no  bill  of  exceptions  embodying  the 
papers  and  evidence  upon  which  the  superior  court  based 
its  action. 

When  an  appeal  has  been  regularly  taken  from  at 
order  of  the  superior  court,  the  lack  of  a  bill  of  excep- 
tions embodying  and  authenticating  its  proceedings  is 
POt  a  ground  for  dismissing  the  appeal,  but  ratber  lor  - 
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judgment  of  affirmance,  if,  as  is  usually  the  case,  there 
is  in  the  absence  of  ruch  bill  of  exceptions,  nothing  in  the 
record  upon  which  the  action  of  the  superior  court  can  be 
properly  reviewed.  It  is  true  this  court  has  in  such  cases 
sometimes  granted  a  motion  to  dismiss,  the  effect  of  the 
order  being  the  same  as  a  judgment  of  affirmance.  This 
motion,  however,  presents  an  occasion  for  calling  attention 
to  the  essential  difference  between  a  case  in  which  the  ap- 
plicant has  failed  to  take  the  proper  steps  for  bringing  his 
appeal  before  the  court,  when  only  the  respondent  has  the 
right,  under  our  rules,  to  make  a  motion  to  dismiss,  and  a 
case  in  which  the  appellant  has,  or  is  supposed  to  have, 
fiuled  to  make  a  record  which,  on  being  looked  into,  will 
disclose  error  in  the  judgment  or  order  appealed  from,  when 
a  motion  to  dismiss  by  the  respondent  is  simply  an  effort 
to  advance  the  hearing  of  the  cause  on  its  merits.  In  such 
cases  the  court  has,  as  above  stated^  sometimes  granted  the 
motion  when  it  was  veiy  apparent  that  the  record  before  us 
was  insufficient  to  enable  us  to  review  the  errors  assigned. 
But  the  present  case  is  not  of  that  sort.  The  principal  order 
appealed  from  is,  in  form,  in  substance,  and  effect,  a  judg- 
ment, and  it  is  contended  by  the  appellant  that  it  may  be  re- 
viewed, and  must  be  reversed  upon  the  judgment-roll. 

The  questions  presented  are  not  free  from  difficulty,  and 
involve  the  whole  merits  of  the  appeal.  We  are,  therefore, 
not  inclined  to  consider  them  on  this  motion  in  advance  of 
other  cases  entitled  to  precedence. 

Motion  denied. 

McFarland,  J.,  De  Haven,  J.,  Paterson,  J.,  and  Har. 
aisoN,  J.»  concurred. 
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[No.   1M16.    Department  One.— January  26,   1894.] 

CHARLES  A.  LEE,  Appellant,  v.  THE  SOUTHERN 
PACIFIC  RAILROAD  CO.,  Respondent. 

NtoUOBNCB — ^DAMAaSB— PBOVZNCI      OT      JtJBT — ^BXCKSBITX      VBROXCT. In 

actions  for  neffliffence,  the  law  does  not  attempt  to  fix  any  pre- 
cise rmes  for  ascertaining  what  is  a  Just  compensation,  but 
from  the  necesrity  of  the  case,  leaves  the  assessment  of  the 
damages  to  the  grood  sense  and  Judgment  of  the  Jury,  whose 
province  it  is  to  make  the  assessment;  and  their  verdict, 
thouffh  subject  to  review,  will  not  be  disturbed  merely  upon 
the  ground  that  the  damages  are  excessive,  nor  because  the 
opinion  of  the  court  differs  from  that  of  the  Jury,  unless  it 
appears  that  the  excess  was  siven  under  the  influence  or 
passion  or  prejudice. 

lD.--OBoaB  Orantino  ▲  Nbw  Tbial — ^DiscsvnoN. — ^The  appellate  court 
in  reviewing  the  action  of  the  court  below.  In  rrantinr  a  new 
trial  for  damages  appearing  to  have  been  siven  under  the  in- 
fluence of  passion  or  prejudice,  will  not  reverse  the  order 
merely  because  it  differs  from  the  trial  court  as  to  what  would 
have  been  Just  compensation,  unless  the  difference  of  opinion 
is  such  as  to  Justify  the  conclusion  that  the  court  abused  Its 
discretion. 

Id. — Dbfbctits  Maobikbrt — asstthption  or  Risk — Knowudqv  or 
BicPLOTBB. — ^In  order  to  oonstltute  an  assumption  of  the  risk  of 
defective  machinery  by  an  employee,  such  as  to  bar  a  recov- 
ery for  personal  injuries  received  therefrom,  ft  is  not  only 
necessary  that  the  employee  should  know  of  the  defects  In  the 
machinery,  but  the  danger  arising  from  the  defects  must  also 
be  known  or  reasonably  apprehended  by  him. 

Appeal  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  granting  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

Cole  &  Cole,  and  Del  Voile  &  Munday,  for  Appellant 

John  B.  Bicknell,  for  Respondent. 

The  Court. — Action  to  recover  damages  for  personal 
injuries.  The  plaintiff  had  judgment,  and  now  appeals  from 
an  order  granting  defendant's  motion  for  a  new  trial. 

In  the  latter  part  of  July,  1888,  plaintiff  was  employed 
by  defendant  as  a  brakeman  on  a  freight  train,  and  con- 
tinued in  that  service  until  November  13,  1888,  when 
he  sustained  the  injury  complained  of.  At  the  time  of 
the    accident   he    was    about   twenty-three   years   of  age. 


Digitized  by  CjOOQIC 


Jan.  1894.]     Lee  v.  Southern  Pac  R.  R.  Co,  119 

had  from  childhood  been  in  gpod  health,  and  prior  to  his 
employment  by  defv*ndant  had  no  experience  in  railroad 
service. 

The  additional  facts  -disclosed  by  the  record,  so  far  as 
necessary  to  be  stated,  are  that  on  the  day  of  the  accident 
the  train  on  which*  plaintiff  was  employed  had  barely  time 
to  reach  Honby  siding  in  time  for  the  south-botmd  pas- 
senger train  to  pass.  The  **helper"  engine  was  in  front 
of  the  train  engine,  and  when  near  the  siding  cut  loose 
from  the  train  and  went  ahead  to  couple  to  a  flatcar  on 
Uie  sidetrack  and  push  it  forward  so  as  to  let  the  freight 
train  in  on  the  siding,  plaintiff  going  with  the  helper  to 
make  the  coupling.  After  he  let  the  engine  in  on  the  sid- 
ing he  stepped  upon  the  pilot  to  make  the  coupling,  and 
as  they  were  approaching  the  flatcar  he  stooped  to  raise 
the  coupling  bar,  and  when  it  was  partially  raised  the  en- 
gine ''jolted"  in  running  over  a  defect  in  one  of  the  rails, 
and  caused  his  foot  to  slip  off  the  bottom  frame  of  the 
pilot;  that  the  sidetrack  was  only  partially  ballasted,  which 
permitted  his  foot  to  catch  against  a  tie  and  prevented 
him  from  drawing  it  up,  and  that  in  consequence  he  was 
thrown  off  and  one  of  the  wheels  of  the  engine  ran  over 
his  leg,  making  it  necessary  to  amputate  it  about  four 
inches  below  the  knee.  He  remained  in  the  hospital  seven 
months. 

As  to  the  condition  of  the  track  he  testified  in  substance 
that  it  was  only  partially  ballasted,  leaving  a  part  of  the 
tie  exposed  against  which  his  foot  caught;  that  this  side- 
track was  about  in  the  same  condition  as  the  others  along 
the  road,  that  they  were  made  of  refuse  iron,  "old  rails 
that  are  hammered  down  and  battered  out,  full  of  ridges 
and  everything,  .  .  .  full  of  hollows  and  ridges  and 
chuck  holes  all  through  or  all  along  in  lots  of  places,"  that 
the  track  was  pretty  well  grown  over  with  weeds  and 
grass,  that  he  never  run  over  a  sidetrack  that  wasn't  a  mass 
of  ruts  and  hollows  all  over  it,  and  this  was  no  exception 
to  the  rule. 

Upon    cross-examination  he   testified   that  all   the   side- 
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tracks  were  used,  this,  he  supposed,  as  much  as  the 
odiers;  that  he  thought  he  had  been  on  it,  but  could 
not  state  positively;  that  he  looked  at  it  from  the  train  lots 
of  times  as  he  went  along  there,  the  same  as  all  the  rest  of 
them ;  knew  it  was  there,  saw  it  grown  over  with  weeds,  in  a 
neglected  condition ;  that  he  did  not  know  of  his  own  knowl- 
edge that  there  was  any  such  defect  in  that  rail,  that  he  did 
not  see  the  hole  there  in  that  rail.  Other  testimony  tended  to 
show  that  at  that  place  there  was  a  ''chuck  hole"  eight  or  ten 
inches  long  and  an  inch  to  an  inch  and  a  half  deep. 

There  was  testimony  on  the  part  of  the  defendant  tend- 
ing to  show  that  the  sidetrack  was  in  proper  condition; 
but  as  the  plaintiff's  knowledge  of  the  condition  of  the  sid- 
ing is  principally  involved,  it  is  not  necessary  to  state  the  de- 
fendant's testimony  in  this  connection. 

It  seems  to  be  conceded  that  the  mode  adopted  by  ttie 
plaintiff  to  make  the  coupling  was  usual  and  proper. 

Plaintiff  brought  the  action  to  recover  for  the  injury  upon 
die  theory  that  through  the  negligence  of  the  defendant  its 
sidetrack  was  imperfectly  constructed,  defoctive,  out  of 
repair  and  unsafe.  The  jury  returned  a  verdict  for  twenty- 
five  thousand  dollars  damages. 

The  grounds  upon  which  defendant's  motion  for  a  new 
trial  was  granted,  as  appears  from  the  opinion  of  the  court 
which  is  printed  in  the  transcript,  were:  i.  That  the  dam- 
ages were  excessive;  2.  That  the  injury  suffered  by  plain- 
tiff occurred  while  he  was  engaged  in  the  business  he  was 
employed  to  perform,  and  that  the  accident  which  occasioned 
it  resulted  from  the  ordinary  risks  of  such  employment,  the 
plaintiff  being  aware  of  the  condition  of  the  sidetrack  where 
the  accident  occurred. 

I.  Subdivision  5  of  section  657  of  the  Code  of  Civil 
Procedure  permits  new  trials  to  be  granted  upon  the 
ground  of  "excessive  damages  appearing  to  have  been 
given  under  the  influence  of  passion  or  prejudice.''  This 
provision  has  been  in  the  statute  since  1851,  and  has 
been  frequently   considered.     Aldrich  v.   Paltner,   24  CaL 
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516,  is  perhaps  the  leading  case.  (See,  also,  Boyce  v. 
California  Stage  Co.,  25  Cal.  473;  Wheaton  y.  N.  B.  &  M. 
R.  /?.,  36  Cal.  591;  Wilson  v.  Fitch,  41  Cal.  385;  Harris 
V.  Zanone,  93  Cal.  72.) 

These  cases  hold  that  in  actions  of  this  character  the  law 
does  not  attempt  to  fix  any  precise  rules  for  ascertaining 
what  is  a  just  compensation,  but  from  the  necessity  of  the 
case  leaves  the  assessment  of  the  damages  to  the  good 
sense  and  unbiased  judgment  of  the  jury,  whose  province 
it  is  to  make  the  assessment ;  that  while  the  verdict  in  these 
cases,  as  in  all  others,  is  subject  to  review  by  the  court,  it 
will  not  be  disturbed  merely  upon  the  ground  that  the  dam- 
ages are  excessive,  nor  because  the  opinion  of  the  court 
di£Fers  from  that  of  the  jury,  but  only  where  it  appears  that 
the  excess  has  been  given  under  the  influence  of  passion 
or  prejudice.  Where  this  does  appear  it  is  as  much  Che 
duty  of  the  court  to  grant  a  new  trial  as  it  is  where  any  of 
of  the  other  statutory  grounds  exist 

So  the  appellate  court,  in  reviewing  the  action  of  the 
court  below  in  granting  a  new  trial  upon  this  ground, 
will  not  reverse  the  order  merely  because  it  differs  with 
the  trial  court  as  to  what  would  have  been  just  compen- 
sation, unless  the  difference  of  opinion  is  such  as  to  justify 
the  conclusion  that  the  court  abused  its  discretion,  and 
upon  this  ground  the  order  appealed  from  should  be  af- 
firmed. 

a.  As  to  the  second  point  discussed  by  the  court  in  its 
opinion,  to  wit,  the  sufficiency  of  the  evidence  to  support 
the  verdict,  we  will  pass  it  by  without  extended  notice  at 
this  time. 

The  court  viewed  the  evidence  of  the  case  in  the  light 
of  the  law  it  gave  to  the  jury  in  the  following  instruc- 
tion: 

"4.  I  instruct  you  that  it  is  the  duty  of  an  employee 
of  a  railroad  company  to  see  that  the  machinery  and 
ai>pliances  used  by  him  are  in  repair,  so  far  as  this  can 
be  done  by  the  exercise  of  such  care  and  prudence  as 
should  be  exercised  by  an  ordinarily  careful  and  prudent 
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man  engaged  in  such  business,  and  if  you  believe  that  the 
plaintiff  in  this  case  knew,  or  by  the  exercise  of  ordinary 
prudence  and  care  should  have  known,  the  allied  defect 
in  the  track  before  the  happening  of  the  accident,  and  con- 
tinued his  work  without  objection,  then  he  assumed  the 
risk,  and  cannot  recover."  This  instruction  is  too  broad. 
It  is  not  only  necessary  that  an  employee  should  know  of  the 
defect  in  the  machinery  in  order  to  hold  that  he  assumed 
the  risk,  but  the  danger  arising  from  the  defect  must  also 
be  known  or  reasonably  apprehended  by  him.  {Tutrix 
T.  Sellers  &  Co.,  39  La.  Ann*  1019;  Cook  v.  St.  Paul  M. 
&  M.  Ry.,  34  Minn.  47;  Russel  v.  Aftfui.  &  St.  L.  Ry.,  32 
Minn.  230;  Wuotilla  v.  Duluth  Lumber  Co.,  37  Minn.  153; 
Sanborn  v.  Modem  Flume  Co.,  70  Cal.  a6i;  Shearman  & 
Redfield  on  Negligence,  4th  ed.,  sec.  212.)  In  the  case  of 
Martin  v,  California  Central  Ry.  Co.,  94  Cal.  326,  this 
court  goes  to  still  greater  lengths,  and  declares  the  doctrine 
that  knowledge  by  the  employee  of  both  the  defect  in  the 
machinery  and  the  danger  arising  therefrom  do  not  in 
all  cases  absolutely  bar  a  recovery  for  personal  injuries 
received. 

The  order  appealed  from  is  affirmed. 

Hearing  in  Bank  denied. 


[No.  19262.     Department  One. — ^January  26,  1894.] 

JOHN    W.    CRAIG,    Appellant,    v,    SAN     BERNAR- 
DINO INVESTMENT  CO.,  Respondent. 


Vacating  Depalt  Judombnt — Excusable  Nbolbct — ^Mibtakb  op  8»c- 
■■TABT  OP  Corporation — Mibubadino  Statmrnt  op  Puiintipp. — ^A 
Judgment  by  default  ag^ainst  a  corporation  Is  properly  vao&ted 
for  excusable  neglect  where  it  appears  that  the  summons  was 
served  upon  its  secretary,  and  that  he  inquired  of  the  plaintiff, 
who  was  a  lawyer*  if  the  fact  that  some  of  the  defendants  re- 
sided in  another  county  would  ffive  all  defendants  thirty  days 
within  which  to  answer,  and  was  informed  that  it  would,  and  be- 
InflT  misled  by  plaintiffs*  statement  did  not  at  once  refer  the  mat- 
ter to  an  attorney,  but  waited  until  he  could  see  the  regrular  at- 
torney of  the  corporation  who  resided  in  another  county,  and  but 
for  this  assurance  the  corporation  would  have  answered  in  time. 
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Ii».^R«rn8AL  TO  TRAMsrsR  Stock — ^action  for  Valuh — aftioatit  of 
Mkritb. — Where  the  suit  In  whfch  the  default  Judfftnent  was 
vacated  waa  brought  to  reooVer  the  value  of  certain  shares  of 
the  stock  of  the  corporation  on  the  ground  that  the  defendant 
had  refused  to  transfer  them  on  lU  books,  and  to  Issue  a  new 
certificate  to  the  plaintlfC,  who  was  the  purchaser  and  assignee 
of  the  stock,  an  affidavit  of  merits  showing  that  the  corpora- 
tion never  did  refuse  to  transfer  the  stock,  and  that  the  plain- 
tiff has  obtained  a  Judmnent  for  seventy-one  'thousand  seven 
hundred  and  fifty  dollars  for  stock  having  no  greater  value 
than  two  thousand  and  fifty  dollars,  is  a  sufficient  showing  of 
merits. 

Appsal  from  an  order  of  the  Superior  Court  of  San  Ber- 
nardino County  vacating  a  default  and  judgment. 

The  facts  are  stated  in  the  opinion. 

Goodcell  &  Leonard,  and  Willis  &  Cole,  for  Appellant. 

The  conversation  of  the  secretary  with  the  plaintiff  as 
to  the  time  to  answer  in  the  case  is  no  ground  for  opening 
the  default.  {De  Armond  v.  Preached s  Aid  Soc,  94  Ind. 
59;  Walker  v.  Shreve,  87  111.  474;  Elliott  v.  Shaw,  16  Cal. 
Z77\  Smith  v.  Watson,  28  Iowa,  218.) 

Harris  &  Gregg,  and  Af.  T.  Allen,  for  Respondent 

The  granting  of  an  order  setting  aside  the  default 
was  in  the  discretion  of  the  court,  and  will  not  be  dis- 
turbed upon  appeal  except  for  gross  abuse.  (Underwood  v. 
Underwood,  87  Cal.  523;  Reinhart  v.  Lugo,  86  Cal.  395; 
Chamberlin  v.  County  of  Del  Norte,  77  Cal.  150;  Lodtman  v. 
Schluter,  71  Cal.  94;  Dougherty  v.  Nevada  Bank  of  San 
Francisco,  68  Cal.  275 ;  Hitchcock  v.  McElrath,  69  Cal.  635 ; 
Cameron  v.  Carroll,  67  Cal.  500;  Huart  v.  Goyeneche,  56  Cal. 
429 ;  Davis  v.  Rock  Creek  etc.  Co.,  55  Cal.  359 ;  Freeman  v. 
Brown,  55  Cal.  465 ;  Santa  Barbara  Co.  v.  Thompson,  46  Cal. 
63 ;  Watson  v.  San  Francisco  etc,  R.  R.  Co.,  41  Cal.  17 ;  Howe 
V.  Independence  Co.,  29  Cal.  73;  Lochwood  v.  CanMd,  20 
Cal.  126.)  For  a  mistake  of  law,  relief  may  be  had  under  sec- 
tion 473  of  the  Code  of  Civil  Procedure  by  setting  aside  the 
default.  (Douglass  v.  Todd,  96  Cal.  655.)  The  showing  in  this 
case  WIS  sufficient  to  warrant  the  court  in  setting  aside  the 
default    {Ordway  v.  Suchard,  31  Iowa,  481 ;  5  Am.  ft  Eng. 
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Ency.  of  Law,  subject  Default,  page  496,  note;  English  v. 
English,' 87  N.  C.  497.)  All  doubts  are  to  be  resolved  in 
favor  of  an  application  to  set  aside  a  default  to  the  end  that 
parties  may  have  a  trial  upon  the  merits  of  the  cause,  (Bueli 
V.  Emerich,  85  Cal.  116;  IVolif  &  Co.  v.  Canadian  Pacific 
Ry.,  89  Cal.  337;  Cameron  v.  Carroll,  67  Cal.  500;  Lodtma^i 
V.  Schluter,  71  Cal.  94.) 

Temple,  C. — ^This  appeal  is  from  an  order  vacating  and 
setting  aside  a  default  and  judgment,  and  permitting  the  de- 
fendant to  answer. 

The  application  was  based  on  many  grounds,  one  of  which 
was  that  the  default  was  through  excusable  neglect,  and  the 
order  was  upon  terms. 

Suit  was  brought  to  recover  the  value  of  certain  shares  of 
the  corporate  stock  of  the  corporate  defendant,  on  the  ground 
that  the  said  defendant  refused  to  transfer  the  shares  on  its 
books  and  issue  a  new  certificate  to  plaintiff,  who  was  the 
purchaser  and  assignee  of  the  stock. 

Summons  was  served  upon  the  secretary  of  the  corpora- , 
tion,  who  was  also  a  director,  and  it  does  not  appear  that 
any  other  officer  of  the  corporation  was  aware  of  the  con- 
troversy. The  secretary,  as  he  states  in  his  affidavit,  in- 
quired of  the  plaintiff,  who  is  a  lawyer,  if  the  fact  that  some 
of  the  defendants  resided  in  another  county  would  give  all 
defendants  thirty  days  within  which  to  answer,  and  was  in- 
formed that  it  would.  For  this  reason  he  did  not  at  once 
refer  the  matter  to  an  attorney,  but  waited  until  he  could 
see  the  regular  attorney  of  the  corporation,  who  resided  at 
Los  Angeles.  But  for  this  assurance  he  would  have  answered 
in  time. 

This  is  more  than  a  mere  mistake  of  law.  The  agent  of 
the  corporate  defendant  was  misled,  unintentionally  no  doubt, 
by  the  opposite  party.  Plaintiff  should  not  be  allowed  to 
profit  by  this,  even  though  it  was  with  no  design  of  gaining 
an  unfair  advantage. 

There  is  a  sufficient  showing  of  merits.  The  affidavit 
shows  that  the  corporation  never    did    refuse    to    transfer 
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the  stock,  and  that  the  plaintiff  has  obtained  a  judgment  for 
seventy-one  thousand  seven  hundred   and  fifty   dollars  for 
stodc  which  was  not  then,  and  has  not  been  since,  of  the 
value  of  more  than  two  thousand  and  fifty  dollars. 
I  think  the  order  should  be  affirmed. 

Belcher^  C,  and  Vanclief,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  order 
appealed  from  is  afiirmed. 

Harrison,  J.,  Garoutte,  J.,  and  Patekson,  J. 


[No.  18S85.    D«partmttnt  One. — January  SS»   1894.] 

JAMES  C  WEIR  ET  AL.,  Respondents,  v.  MICHAEL  H. 
MEAD,  DeTOndant,  and  BENJ.  PAULY  n  al.,  Ap- 

PELLANTS. 

BSTASBi  OP  DBCBABBD  PaBflONB — ^BOND  OP  BxaCDTOB — SiaNATUSB  OP  PRIN- 

ODPAX*  ▲xn>  STTBams — Conbtructiom  or  Codb. — Tho  plain  meanlnsr 
of  sootlon  1888  of  the  Code  of  Ciyil  Procedure  which  prorldes 
that  "every  person  to  whom  letters  testamentary  or  of  admin- 
istration are  directed  to  Issue  must,  before  receiving  them, 
•aceonte  a  bond  to  the  state  of  California,  with  two  or  more 
sufficient  sureties,  to  be  approved  by  the  superior  court  or  a 
judre  thereof/'  Is,  that  the  principal  and  sureties  must  slffn  the 
bond  before  letters  can  be  Issued. 
Xdl— Joint  Obligation — Sbvkull  Oblioation  of  surbtibs — Intbntion 
OP  Surbtibs. — Where  an  exeeutor's  bond,  instead  of  being:  In 
form  the  joint  and  several  obligation  of  all  the  parties,  as  It 
sbouU  oe.  is  the  Joint  obligation  of  the  principal  and  sureties, 
and  the  several  obligation  only  of  the  sureties,  the  sureties 
slcnlnr  it  are  not  bound  if  it  is  not  executed  by  the  principal. 
in  the  absence  of  evidence  that  the  sureties  Intended  to  be 
bound  without  requiring  the  principal's  signature. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sierra 
County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Frank  R.  Wehe,  for  Api^ellanu. 

The  bond  purports  to  be  the  joint  bond    of    Mead  as 
principal,    and    appellants  and  others  as  sureties,  but  not 
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having  been  executed  by  the  principal,  it  is  void.  No  re- 
covery can  be  had  on  a  bond  purporting  to  be  the  joint  bond 
of  the  principal  and  sureties,  but  signed  by  Uie  latter  only. 
(Murfree  on  Official  Bonds,  sec  252;  Sacramento  t.  Dmih- 
lap,  14  Cal.  421;  People  v.  Hartley,  21  Cal.  585;  Bean  v. 
Harker,  17  Mass.  591;  Wood  v.  Washburn,  2  Pick.  24; 
Sharp  V.  United  States,  4  Watts,  21;  28  Am.  Dec.  676; 
Russell  V.  AnnabUf  109  Mass.  72;  Hall  v.  Parker,  37  Mich. 
590 ;  HcUl  V.  Parker,  39  Mich.  287 ;  Johnston  v.  Kimball  Tp., 
39  Mich.  187;  Wells  v,  DiU,  i  Mart.,  N.  S.,  592;  Bunn  v. 
Jetmore,  70  Mo.  228;  Board  of  Education  v.  Sweeney,  i 
S.  Dak.  642;  Clements  v.  Cassilly,  4  La.  Ann.  380.) 

F.  D.  Sorvard,  for  Respondents. 

The  parties  defendant  are  clearly  liable  upon  the  bond. 
(People  V.  Love,  25  Cal.  522 ;  Mendocino  County  v.  Morris, 
32  Cal.  148;  People  v.  Hvaiw,  29  Cal.  436;  People  v.  Mellos, 
59  Cal.  444;  People  v.  Stacy,  74  Cal.  375 ;  Cavanaugh  v.  Car- 
selman,  88  Cal.  549;  /iTtiitjer  v.  Farquer,  94  Cal.  93.) 

Belcher,  C. — Hiram  G.  Weir  was  a  resident  of  Sierra 
county,  and  died  in  August,  1883,  leaving  a  last  will,  by 
which  he  devised  all  his  property  to  the  respondents  in 
this  action,  and  in  which  he  named  the  defendant  Mead 
as  the  executor  thereof.  The  will  was  duly  admitted  to 
probate  by  the  superior  court  of  Sierra  county  in  October 
following,  and  letters  testamentary  were  ordered  to  be 
issued  to  Mead,  "upon  giving  bond  required  by  law  in 
the  sum  of  six  thousand  and  five  hundred  dollars."  A 
bond  was  thereafter  approved  by  the  judge  and  filed  by 
the  clerk  of  the  court,  which  recited:  "That  I,  Michael 
H.  Mead,  as  principal,  am  held  and  firmly  bound  unto 
the  state  of  California  in  the  sum  of  six  thousand  and 
five  hundred  dollars,  lawful  money  of  the  United  States 
of  America,  in  which  sum  I  am  also  jointly  bound  with 

each  of  my  sureties  hereinafter  named And  we, 

Robert  Forbes  (and  fiye  others),  as  sureties,  are  sev- 
erally   held    and    firmly    bound,    and    jointly    with    said 
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Michael  H.  Mead,  are  held  and  firmly  bound  unto  the 
said  state  of  California,  in  the  following  sums  respect- 
ively ....  for  the  payment  of  which,  well  and  truly 
to  be  made,  we,  and  each  of  us,  respectively  bind  our- 
selves, our  and  each  of  our  heirs,  executors,  and  admin- 
istrators, jointly  and  severally  as  aforesaid,  firmly  by  these 
presents.'' 

Then  follow  the  conditions  of  the  bond  and  the  signatures 
of  the  six  sureties. 

Mead,  the  principal,  never  signed  the  bond,  but  on  the 
day  it  was  filed  letters  testamentary  were  issued  to  him  by 
the  clerk,  and  there  was  indorsed  thereon  the  usual  oath  for 
the  faithful  performance  of  his  duties.  Thereupon  he  took 
possession  of  all  the  property  of  the  estate  of  the  decedent, 
and  thereafter  continued  to  act  as  executor  of  the  said  will 
until  June  9,  1890,  when  a  decree  was  duly  made  and  entered 
in  the  matter  of  the  said  estate,  settling  his  final  account 
and  distributing  the  residue  of  the  estate,  consisting  of  twelve 
hundred  and  sixty-two  dollars  and  sixty-nine  cents  in  money, 
to  the  legatees  named  in  the  will  who  are  the  plaintiffs  and 
respondents  here. 

Mead  never  paid  to  the  distributees  any  part  of  the 
money  so  distributed  to  them,  and  in  November,  1892, 
they  commenced  this  action  on  the  said  bond  to  recover 
the  same,  making  Mead  and  four  of  the  sureties  signing  it 
parties  defendant 

Mead  failed  to  appear,  and  his  default  was  duly  entered. 
The  other  defendants  answered,  and,  among  other  things, 
denied  in  effect  that  the  so-called  bond  ever  became  a  valid 
bond,  or  imposed  any  obligation  upon  them,  for  the  reason 
that  it  was  never  signed  or  executed  by  Mead,  the  principal 
named  therein. 

The  case  was  tried  by  the  court  without  a  jury,  and 
judgments  in  proper  form  were  entered  in  favor  of  the 
plaintiffs,  from  which,  and  from  an  order  denying  their 
motion  for  a  new  trial,  the  defendants,  other  than  Mead, 
appeal. 

Our  code  provides  that  "every  person   to    whom  letters 
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testamentary  or  of  administration  are  directed  to  issue,  must, 
before  receiving  them,  execute  a  bond  to  the  state  of  Cali- 
fornia, wih  two  or  more  sufficient  sureties,  to  be  approved 
by  the  superior  court  or  a  judge,  thereof."  (Code  Civ,  Proc., 
sec.  1388.) 

The  plain  meaning  of  this  provision  is  that  the  principal 
and  sureties  must  sign  the  bond  before  letters  can  be  is- 
sued, for  obviously  there  can  be  no  execution  without 
signing. 

It  will  be  observed  that  the  bond  in  suit  here  is  not  in 
form  the  joint  and  several  obligation  of  all  the  parties, 
as  it  should  be,  but  is  the  joint  obligation  of  the  principal 
and  sureties,  and  the  several  obligation  only  of  the 
latter. 

The  question  then  is,  Was  the  bond,  it  not  having  been 
executed  by  the  principal,  valid  for  any  purpose,  and  can 
the  appellants,  who  signed  it  as  sureties,  be  held  liable  there- 
under? 

In  City  of  Sacramento  v.  Dunlop^  14  Cal.  421,  the  action 
was  upon  a  bond  which  purported  to  be  the  joint  bond  of 
the  principal  and  sureties,  but  was  signed  only  by  the  sure* 
ties;  and  the  question  for  determination  was  whether  the 
mtended  principal  or  the  sureties  were  bound  by  it  It  was 
tteld  that  the  plaintiflF  could  not  recover  upon  the  bond,  and 
the  court,  speaking  through  Field,  chief  justice,  said :  "The 
liability  of  the  sureties  is  conditional  to  that  of  the  principal. 
They  are  botmd  if  he  is  bound,  and  not  otherwise.  The  very 
nature  of  the  contract  implies  this.  The  fact  that  their 
signatures  were  placed  to  the  instrument  can  make  no  differ- 
ence in  its  effect.  It  purports  on  its  face  to  be  the  bond 
of  the  three.  Some  one  must  have  written  his  signature 
first,  but  it  is  to  be  presumed  upon  the  understanding  that 
the  others  named  as  obligors  would  add  theirs.  Not  having 
done  so  it  was  incomplete,  and  without  binding  obligation 
upon  either.'*  (Citing  Bean  v.  Parker,  17  Mass.  591 ;  Wood 
V.  Washburn,  2  Pick.  24;  Sharp  v.  United  States,  4  Watts, 
21;  Fletcher  v.  Austin,  11  Vt  447;  Johnson  v.  Brskine,  9 
Tex.  I.) 
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The  learned  justice  then  refers  to  certain  decisions  in 
other  states  which  might  seem  to  announce  a  different 
doctrine,  and  says  that  they  were  based  upon  bonds 
which  were  both  joint  and  several,  and  he  intimates 
that  the  liability  might  be  different  on  the  two  kinds  of 
boDds. 

In  People  v.  Hartley,  ai  CaL  585,  the  action  was  upon  a 
bond  which  was  construed  to  be  the  joint  obligation  of  the 
principal  and  sureties,  and  the  several  obligation  of  the 
sureties,  so  for  as  regards  the  amount  for  which  each  tmder- 
took  to  be  liable.  The  bond  was  signed  by  the  sureties,  but 
not  by  the  principal.  The  opinion  in  this  case  was  also  de- 
livered by  Field,  chief  justice,  and  it  was  held  that  the  rule 
declared  in  Sacramento  v.  Dunlap,  14  Cal.  421,  was  ap- 
plicable, and  that  the  bond  imposed  no  binding  obligation 
upon  the  sureties. 

In  Kurtg  V.  Forquer,  94  Cal.  91,  the  action  was  upon  a 
bond  which  was  alleged  to  have  been  executed  by  two  of 
the  defendants  as  prin^pals,  and  by  the  other  defendants  as 
sureties.  The  bond  purported  to  be  the  bond  of  all  the  de- 
fendants, but  it  was  in  fact  signed  only  by  the  sureties. 
It  was  held  that  the  plaintiff  might  recover  on  the  bond, 
and  that  the  cases  of  Sacramento  v.  Dunlap,  14  Cal.  421,  and 
People  V.  Hartley,  21  Cal.  585,  were  not  in  point,  *T)ecause 
in  fliose  cases  the  bonds  sued  on  were  strictly  joint,  and  not 
several,  while  in  the  case  at  bar  the  obligation  is  expressly 
j<»nt  and  several." 

In  Murf ree  on  Official  Bonds  the  law  is  thus  stated :  ** A 
bcmd  purporting  to  be  that  of  a  principal  and  his  sureties 
joint  in  form,  and  only  several  in  recited  limitations  of  the 
liabilities  of  the  sureties,  is  absolutely  void  if  it  is  not  exe- 
cuted by  the  principal.  Being  a  joint  bond,  his  signature 
was  necessary  to  its  validity,  for  the  defects,  which  can  be 
cured  upon  their  sugfgestion  in  the  complaint,  do  not  embrace 
the  absence  of  the  signature  of  the  principal  obligor.  With- 
oot  his  signature  the  instrument  is  not  his  deed.  There  is  no 
Ixmd  of  his  in  which  defects  can  be  suggested  and  cured." 
(Sec.  252.) 

OL  OAb.— • 
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In  other  states  the  decisions  are  conflicting  upon  the  ques- 
tion whether  the  sureties  can  be  held  liable  on  a  bond  which 
purports  to  be  joint  and  several,  but  has  not  been  signed  by 
the  principaL 

The  last  case  to  which  our  attention  is  called  bearing  upon 
this  question,  and  deciding  in  effect  that  sureties  may  be  so 
held,  is  Trustees  v.  Sheik,  119  111.  579.  The  opinion  in  the 
case  is  an  able  one,  and  it  reviews  quite  fully  the  decisions 
on  both  sides  of  the  question.  It  is  said:  "We  have  given 
the  authorities  bearing  on  the  question  due  consideration, 
and  we  are  not  inclined  to  adopt  the  view  held  by  the  courts, 
that  a  bond  signed  by  the  sureties  without  the  signature  of 
the  principal  may  not  be  binding  upon  those  who  execute 
it,  as  was  held  in  the  case  cited  from  Missouri,  and  other 
like  cases.  If  the  sureties  saw  proper  to  bind  themselves 
without  the  principal  executing  the  bond  and  becoming 
bound  we  think  they  might  do  so,  and  their  undertaking 
is  one  that  may  be  enforced  in  the  courts  by  an  appro- 
priate action.  The  fact  that  the  principal  obligor  in 
this  case  failed  to  sign  the  bond  was  a  mere  technicalit>' 
which  ought  not  to  affect  the  rights  of  any  of  the  parties 
concerned.** 

On  the  other  hand,  the  last  case  to  which  our  attention  is 
called,  holding  the  other  way,  is  a  decision  by  the  supreme 
court  of  South  Dakota  in  Board  of  Education  v.  Sweeney, 
I  S.  Dak.  642.  In  this  case,  too,  the  opinion  is  quite  able 
and  clear,  and,  after  reviewing  at  length  all  the  prior  de- 
cisions on  both  sides  of  the  question,  it  reaches  a  conclusion 
directly  contrary  to  that  reached  by  the  supreme  court  of 
Illinois.    It  is  said : 

"After  a  careful  review  of  the  authorities  and  the  reason- 
ing upon  which  they  are  based,  we  think  the  better  rule  is 
that  an  official  bond  in  which  the  officer  is  named  as  prin- 
cipal, but  which  is  not  executed  by  him,  is  prima  facie  in- 
valid, and  not  binding  upon  the  sureties.'* 

It  is  not  necessary  here  to  cite  or  comment  upon  the 
numerous  cases  reviewed  in  the  opinions  last  referred  to, 
as  this  case  clearly  falls  within  the  rule  declared  in   the 
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two  California  cases  first  cited.  That  rule  is  well  supported 
in  other  states,  and  we  think  it  should  be  followed  here. 

There  is  a  remark  made  by  the  supreme  court  of  Michigan 
in  the  case  of  Johnston  v.  Kimball,  39  Mich.  187,  which  we 
think  applicable  to  this  case^  and  we  therefore  quote  and 
adopt  it:  ''Our  statutes  plainly  contemplate  that  the  treas- 
urer shall  himself  be  a  party  to  his  own  official  bond;  and 
while  we  are  not  prepared  to  hold  that  a  bond  knowingly  and 
intentionally  given  without  his  concurrent  liability  will  not 
bind  the  obligors,  we  are  of  opinion  that  where  he  purports 
to  be  obligor  and  does  not  sign  the  bond,  there  must  be  posi- 
tive evidence  that  the  sureties  intended  to  be  bound  with- 
out requiring  his  signature,  before  they  can  be  held  re- 
sponsible.'* 

Here  there  was  no  evidence  that  the  sureties  intended  to  be 
bound  without  requiring  the  principal's  signature,  but,  on 
the  contrary,  the  evidence  introduced  as  to  one  of  them 
tended  to  show  that  he  did  not  so  intend. 

It  follows  that  the  judgment  and  order  should  be  reversed 
and  the  cause  remanded,  with  directions  to  the  court  below 
to  enter  judgment  in  favor  of  the  appellants. 

Sbarls,  C,  and  HaynES,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  it  is  or- 
dered that  th.e  judgment  and  order  be  reversed  and  the  cause 
remanded,  with  directions  to  the  court  below  to  enter  judg- 
ment in  favor  of  the  appellants. 

Harrison,  J.,  Garoutte,  J.,  Paterson,  J. 


[No.  1S288.     Department  One. — January  >B.   1894.1 

JOSEPH  BRANDENSTEIN,  Appellant,  v.  WILLIAM 
T.  HOKE  ET  AL.,  Respondents. 


CoMmmmovAi,  Ljlw  —  Cbbatiok  or  Latbi  Dwi'mct  <—  Unoon- 
TiTUTioKAL  STATim.  —  SeotlOB  XI  Of  the  aet  of  March 
IK,  1868,  providing  for  the  creation  of  a  leree 
district  upon  petition  of  persona  in  possession  of  more 
than  one-half  of  the  acres  of  any  specified  portion  of  the  oonnty. 
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without  vote  of  the  people,  without  notice,  and  without  oppor- 
tunity for  protest,  no  dlecretlotf  belnff  vested  in  the  board  ot 
supervisors  to  reject  the  petition,  or  to  ohanere  the  propoged 
boundaries.  Is  unconstitutional. 

Id. — Corporation  Da  Facto— Collatbrai*  attack.— A  levee  district 
formed  under  an  unconstitutional  act  has  no  rights,  and  Is  not 
catltled  to  be  protected  against  collateral  attack  em  a  corpora- 
te* de  facto- 

Xd.—Yjojktt  or  BONDS— WAZvsft—EsTOFPSi/— Mandamus. — ^The  board 
of  redamatlon  fund  commissioners  of  a  levee  district  have  not 
waived  objection  to  the  validity  of  the  oraranlzatlon  of  the  dis- 
trict under  an  unconstitutional  act,  and  are  not  estopped  from 
dlsputln^T  the  validity  of  Its  bonds,  by  retalnln^r  the  benefit  de- 
rived from  the  proceeds  of  their  sale,  and  by  the  payment  of 
interest  upon  them  for  several  years;  and  a  holder  of  bonds 
of  sttoh  district  which  were  Issued  and  sold  for  the  purpose  of 
seeurlnff  funds  to  oarry  on  Improvements  In  such  levee  district. 
Is  not  entitled  to  a  mandamus  requirlnir  the  board  of  fund 
commissioners  to  levy  a  tax  to  pay  the  principal  and  Interest 
of  the  bonds. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sutter 
CoaxOy. 

The  facts  are  stated  in  the  opinion  of  the  court 

Ben  Morgan,  for  Appellant 

Henry  Thompson,  and  Philip  G.  Galpin,  for  Intervenor. 

P.  C.  Lush  and  M.  B.  Sanborn,  for  Respondents. 

Garoutte,  J.— The  defendants,  other  than  George  L- 
Brander,  an  intervenor,  are  the  supervisors  of  the  county  of 
Sutter,  and,  as  such,  are  ex  officio  members  of  and  consti- 
tute the  board  of  reclamation  fund  commissioners  of  levee 
district  No.  5.  The  plaintiff  is  the  holder  of  certain  bonds 
of  said  district  which  were  issued  and  sold  for  the  purpose 
of  securing  funds  to  carry  on  improvements  in  such  levee 
district.  A  writ  of  mandate  is  prayed  for,  requiring  said 
board  of  fund  commissioners  lo  take  certain  steps  provided 
in  the  statute  looking  toward  the  levy  and  collection  of  a 
tax  upon  the  property  within  the  limits  of  the  district,  to  be 
applied  in  liquidation  of  the  principal  and  interest  of  plain* 
tiff's  bonds. 

The  matters  here  involved    are    purely    matters  of  law. 
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and  the  first  and  principal  question  presented  involves  the 
constitutionality  of  the  following  section  of  an  act  of  the 
legislature  passed  March  25,  1868  (Stats.  1867-^, 
p.  361): 

"S£c.  21.  Whenever  a  petition  shall  be  received  by  said 
board  of  supervisors  from  persons  in  possession  of  more 
than  one-half  of  the  acres  of  any  specified  portion  of  said 
county,  asking  to  be  set  apart  and  erected  into  a  levee  dis- 
trict, said  board  shall  at  once  erect  such  territory  into  a 
levee  district,  and  place  it  under  the  provisions  of  this  act,  to 
be  called  levee  district  No.  2,  3,  and  so  on,  as  the  case 
may  be,  provided  that  it  shall  not  be  required  to  submit 
the  question  of  tax  to  a  vote  of  the  people  of  any  district  so 
erected.'' 

We  cannot  bring  ourselves  to  the  conclusion  that  it 
is  necessary  to  enter  into  an  extended  discussion  for  the 
purpose  of  demonstrating  the  unconstitutionality  of  the 
foregoing  provision  of  the  statute  of  this  state.  That  it 
1^  vidative  of  fundamental  principles  of  constitutional 
law  18  apparent  upon  the  slightest  inspection.  It  will 
be  observed  that  one  petitioner  having  the  possession 
of  a  majority  of  the  acreage  of  the  territory  which  he 
desires  to  form  into  a  levee  district,  has  the  absolute 
right  to  form  such  district.  No  notice  to  his  neighbors 
is  required.  No  opportunity  for  protest  is  allowed. 
No  discretion  is  vested  in  the  board  of  supervisors  to 
reject  the  petition,  or  even  change  its  proposed  boun- 
daries. 

The  duty  of  the  board  is  entirely  perfunctory.  The  lands 
of  the  petitioner's  neighbors  may  need  no  reclamation.  They 
may  consists  of  plateaux,  where  flood  waters  are  never 
known.  They  being  of  great  value,  may  be  placed  within  the 
lines  of  the  proposed  district  for  the  single  purpose  of  bear- 
ing the  brunt  of  the  taxation  which  is  sure  to  follow  the  cre- 
ation of  the  district  While  these  matters  may  be  considered 
trifles  in  the  eyes  of  the  legislature,  yet  in  the  eyes  of  the 
law  a  practice  of  the  things  countenanced  by  this  pro^ 
vision  involves  a  violation  of  man's  gravest  constitutional 
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rights.  This  is  an  attempted  delegation  of  power  to  one  or 
more  unknown  persons  to  deal  with  their  neiglibor's  prop- 
erty with  an  iron  hand,  untrammeled  by  any  of  the  require- 
ments that  are  always  and  everywhere  recognized  by  courts 
and  constitutions  as  absolutely  necessary  to  be  observed  be- 
fore one  man  may  do  aught  to  interfere  with  another's 
property. 

This  provision  of  the  statute  was  reviewed  by  the  court 
in  the  case  of  Moulton  v.  Parks,  64  Cal.  166,  and  it  was 
there  declared  to  be  violative  of  the  constitution  of  this 
state.  Appellant  insists  that  the  matter  was  not  before  the 
court,  and  that  the  views  there  expressed  were  obiter  dictck. 
It  is  not  necessary  for  us  to  pass  upon  that  contention 
here.  If  those  views  were  dicta,  they  are  dicta  no  longer, 
for  we  heartily  approve  of  them,  as  containing  a  sound 
exposition  of  the  law.  We  also  refer  to  People  v.  Bet^ 
nett,  29  Mich.  451,  in  support  of  the  views  we  have  ex- 
pressed. That  case  contains  an  elaborate  discussion  of 
the  principle  here  involved,  and,  both  as  to  the  facts  and 
the  law,  occupies  much  broader  ground  than  the  case  at 
bar. 

It  is  claimed  that  this  levee  district  is  at  least  a  corpora- 
tion de  facto,  and  that  defendants  will  not  be  allowed  to  set 
up  the  unconstitutionality  of  the  law  under  which  it  was  or- 
ganized for  the  purpose  of  defeating  this  proceeding;  and 
Dean  v.  Davis,  51  Cal.  406,  is  relied  upon  to  support  this 
doctrine.  That  case  does  not  extend  to  the  limits  insisted 
upon.  While  it  is  true  that  the  regularity  of  the  proceed- 
ings taken  in  the  organiation  of  a  corporation  cannot  be 
questioned  collaterally,  still  that  principle  does  not  arise  in 
this  case.  This  is  not  a  question  of  regularity  of  proceed- 
ings. The  matter  here  presented  is,  was  there  any  law 
whatever  under  which  a  corporation  similar  to  this  so- 
called  levee  district  could  be  organized  at  all?  If  there  is 
no  such  law,  then  there  is  neither  fund  commissioners  nor 
corporation,  and  a  void  law  is  no  law.  It  is  said  in  Nor- 
ton v.  Shelby  County,  118  U.  S.  442:  "An  unconstitutional 
act  is  not  a  law.     It  confers  no  rights.      It    imposes    oo 
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duties.  It  affords  no  protection.  It  creates  no  office.  It  is, 
in  legal  contemplation,  as  inoperative  as  though  it  had 
never  been  passed" 

It  is  also  insisted  that  respondents  are  estopped  from  dis- 
puting the  validity  of  the  bonds  by  retaining  the  benefit  de- 
•rived  from  the  proceeds  of  their  sale,  and  also  by  the  pay- 
xnent  of  interest  upon  them  for  several  years.  We  cannot 
assent  to  this  view.  It  might  possibly  have  some  weight  if 
^e  district  was  a  corporation  organized  under  a  valid  law, 
and  these  bonds  were  issued  ultra  vires,  although  the  prin- 
ciples declared  in  Sutro  v.  Petit,  74  Cal.  332,  seem  to  nega- 
liTC  such  contention.  But  here  the  principle  cuts  underneath 
an  mere  questions  of  irregularity  of  organization,  or  even 
the  ultra  vires  issuance  of  bonds,  for  there  is  no  organized 
body  or  person  or  persons  against  whom  to  urge  a  waiver 
or  plead  an  estoppel. 

It  is  ordered  that  the  judgment  be  aiBBrmed. 

Harrison,  J.,  and  Paterson,  J.,  eoncurred. 
in  Bank  denied. 


[Ko.  lS4ff.    In  BaalL— Jaaoanr  IS.  lSf4.] 
STATE    INVESTMENT    AND     INSURANCE    COM- 
PANY, PwitionSr,  v.  superior  COURT  OF  THE 
CITY  AND  COUNTY  OF  SAN  FRANCISCO  <t  al., 

RfiSFONDBNTS. 


-COBPOSATIOK0 — lV%OVfVtfCr — JtTXIBDlCnOH  0»   SUPBRIOX  COURT. — ^Th©   «U- 

p«rlor  court  acquires  jurlsdIctloD  over  the  estate  of  an  ineoWent 
corporation,  when  a  petition  In  InsolTencj  has  been  filed  by  Ite 
creditors,  settinff  forth  facts  constltutlnff  the  Ineolyency  of  the 
corporation,  and  prayln^r  that  It  be  adjudired  an  Insolvent 
debtor. 
Id. — Adjudicatioh  of  iNSOL'vsNcrr— -RauLTzoif  to  Twrnton, — An  adjudi- 
cation of  Insolvency  of  the  debtor  has  relation  to  the  time 
when  the  petition  was  filed,  and  renders  void  any  Intervening 
transfer  or  encumbrance  of  the  property  of  such  debtor. 

f D. ^INSOLTSNCT    OF    INSURANGS    CORPORATION — ^DlSSOLTTTIOlf — STATUTOST 

tv. — The  Insolvent  act,  by  the  deelaraaon  tkat  lU  provl- 
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slons  shall  apply  to  oorporatlons,  includes  corporations  orsr&B- 
Ssed  for  tho  purpose  of  Insurance,  and  has  not  been  superseded 
by  the  provisions  of  section  601  of  the  Political  Code  providinr 
for  the  dissolution  of  insurance  corporations. 

^ — ^PowBR  OF  Cou«T — ^Dbciubb  OF  Dissolution — Distributiom  of  Ass»rs. 
The  provisions  of  section  601  of  the  Political  Code  are  intended 
to  secure  merely  the  dissolution  of  the  delinquent  Insurance 
corporation,  and  do  not  confer  upon  the  court  which  decrees, 
the  dissolution  the  power  to  distribute  its  effects  to  the  stocJc- 
holders  and  creditors  through  its  own  action. 

Id. — JuaiSDicTXON  of  Coubt  Statutory. — ^The  Jurisdiction  of  the  supe* 
rior  court  to  decree  a  dissolution  of  any  corporation  exists  only 
by  virtue  of  statutory  authority;  and  Its  Jurisdiction  is  lim- 
ited by  the  provisions  of  the  statute,  both  as  to  the  conditions 
under  which  it  may  be  invoked  and  the  extent  of  the  Judgment 
which  it  may  make  in  the  exercise  of  this  Jurisdiction. 

IP. — Order  to  Show  Causb — Injunction — Rbcbiver. — When  the  attor- 
ney greneral  commences  an  action  to  dissolve  a  corporation,  the- 
only  order  which  the  court  is  authorized  to  make  is  one  requlr- 
ing  the  corporation  to  show  cause  why  Its  business  should  not 
be  dosed,  and,  until  the  return  day  of  this  order,  the  court 
has  no  power  either  to  enjoin  the  corporation  from  doing-  busi- 
ness, or  to  disturb  it  in  the  possession  of  its  estate  by  the- 
appointment  of  a  receiver,  or  to  assume  control  or  manaso- 
ment  of  the  estate  of  the  corporation. 

ID. — Sbttlbmsnt  of  Corporatb  AFFAms  Upon  DissoLTmoN — Powbr  of- 
Court  to  Appoint  Rbcsivbr. — The  power  of  the  court  recognised 
in  section  400  of  the  Civil  Code  to  appoint  persons  other  than 
the  directors  or  managers  of  the  corporation,  at  the  time  of  lt» 
dissolution,  to  settle  its  affairs,  does  not  authorise  the  court  to- 
take  upon  itself  the  power  to  settle  Its  affairs  or  to  appoint  a 
receiver  for  that  purpose. 

lo,— ItncTTATiON  OF  PowsR  OF  AppoiNTinsNT. — The  authority  given  in 
section  666  of  the  Code  of  Civil  Procedure  to  appoint  persons  in 
the  place  of  those  who  are  directors  of  the  corporation  at  the- 
time  of  its  dissolution  is  the  measure  of  the  power  granted, 
and  can  only  be  exercised  upon  an  application  therefor  either^ 
by  a  creditor  or  a  stockholder  of  the  corporation,  and  can 
neither  be  Invoked  at  the  instance  of  a  stranger  nor  assumed* 
by  the  court  of  its  own  motion. 

!».— Jurisdiction  of  Appointbbs — Powsr  of  Dirbctors. — ^The  persons^ 
so  appointed  become  trustees  In  the  place  of  the  directors  or 
the  corporation,  and  with  the  same  powers  and  responsibilities 
that  are  conferred  by  section  400  of  the  Civil  Code  upon  the- 
directors  in  office  at  the  time  of  its  dissolution. 

Id. — ^Interbst  of  Statb. — In  nn  action  by  the  state  to  dissolve  a 
delinquent  corporation,  the  state  has  no  Interest  either  in  the- 
assets  of  the  corporation  or  in  its  debts,  and  when  It  has  se- 
cured the  dissolution  of  the  corporation  its  functions  in  the- 
action  have  ceased. 

ID. — Statutory  Inbolvbnct  of  Insurance  Company — Contbol 
or  Property. — The  insolvency  upon  which  a  dissolution 
of  an  Insurance  corporation  is  authorised  under  sec- 
tion 601  of  the  Political  Code  Is  a  statutory  and  not  ai^ 
actual  Insolvency,  and  where  there  Is  no  charge  of  actuab 
Insolvency   the  court  should   not   Interfere   with  the   manage-- 
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■Hani  of  Ui«  bualness,  or  take  the  property  of  Che  corporation 
ffm  tlu  ooBtrol  of  the  etoclcholden  to  whom  It  ettU  belongs. 

IX>. JlTDGMBNT    OP    DISSOLUTION ^APFOIMTMBNT    OF    RJBUBlVHb — ^APPmUi — 

0rAT  or  PBOGBiDTifoe. — An  appeal  from  a  judgment  dissolving  an 
tararanee  corporation  suspends  the  judgment  unUl  the  deter- 
ninatlon  of  the  appeal,  and  while  the  appeal  Is  pendln^r  the 
•oort  cannot  carry  Into  execution  that  part  of  Its  Judgment 
anthorlslnff  the  appointment  of  a  receiver,  and  haa  no  Jurlsdlc- 

to  appoint  a  receiver  of  the  efCects  of  the  corporation  dor- 

the  pendency  of  the  appeaL 

or  Appbal. — ^The  effect  of  an  appeal  from  a  Judgment 
when  the  proceedlnirs  are  stayed  Is  to  preserve  the  rlffhta  of 
the  parties  to  the  controversy  In  the  same  condition  as  they 
were  prior  to  the  entry  of  the  Judgment 

3Dl— TBAN8FSB   OF   PROGBBDHfOS   IK    INSOLVSNCT— JUaiSDIOnOH—DXMOLn- 

TiDN  or  Corporation. — The  transfer  of  proceedlngrs  In  Insolvency 
against  a  corporation  after  an  order  of  adjudication,  from  the 
department  In  which  they  had  been  pending:,  to  the  department 
IB  which  the  action  for  dissolution  of  the  corporation  was  pend- 
taiT*  cannot  confer  upon  the  court  any  greater  jurisdiction  In 
the  latter  matter  than  It  previously  had. 
3d. — W^n  OF  PBOKSBiTiON. — ^Upon  application  of  the  corporation,  a 
writ  of  prohibition  must  be  grranted  to  prevent  the  superior 
oomt  from  proceeding  upon  the  Judgment  and  orders  appolnt- 
Hkg  a  receiver  with  reference  to  any  property  of  the  corpora- 
tion, and  from  Interfering  with  or  disturbing  the  possession  or 
control  of  the  corporation  as  to  any  of  Its  property  or  efCects, 
pandlav  Its  appeal  from  the  judarment  of  dissolution. 

Appucation  for  writ  of  prohibition  of  the  Superior  Court 
«of  the  Qty  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  ootirt 

Sullivan  &  SuUivan^  for  Petitioner. 

Attorney-General  W.  H.  H.  Hart,  and  Undky  &  Bichholf, 
-for  Respondents. 

Samuel  Rosenheim,  amicus  curiae,  for  Intervening  Cred- 


Harrison,  J. — ^Application  for  writ  of  prohibition. 

The  State  Investment  and  Insurance  Company  was 
^corporated  under  the  laws  of  this  state,  December  i, 
1871,  with  a  capital  stock  of  four  hundred  thousand  dol- 
lars, for  the  purpose  of  doing  a  fire  insurance  business 
in  the  city  and  county  of  San  Francisco,  and  very  soon 
hereafter  organized,  with  its  capital  stock  fully  paid, 
4Uid    commenced   the    transaction    of    business.     June    i, 
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1893,  certain  creditors  of  the  corporation,  whose  debts  aggre- 
gated forty-nine  thousand  dollars,  filed  a  petition  in  the 
superior  court  of  the  city  and  county  of  San  Francisco, 
setting  forth  facts  constituting  acts  of  insolvency  on  the 
part  of  the  corporation,  and  alleging  that  the  said  corpora- 
tion was  insolvent,  and  praying  that  it  be  adjudged  an  in- 
solvent debtor.  Upon  filing  this  petition,  the  court  made 
an  order  requiring  the  corporation  to  show  cause  before  it, 
in  Department  No.  Ten,  on  tlie  13th  of  June,  why  it  should 
not  be  adjudged  an  insolvent  debtor,  and,  in  its  said  order,, 
forbade  it  from  transferring  any  of  its  property  until  the 
further  order  of  the  court  This  order  was  duly  served 
upon  the  corporation,  and,  on  the  return  day  thereof,  it 
appeared  in  court  in  obedience  thereto,  and,  the  hearing  hav- 
ing been  continued  until  the  fourteenth  day  of  July,  the 
cotu-t  on  that  day  made  its  order  adjudging  it.  to  be  an 
insolvent  debtor,  within  the  intent  and  meaning  of  the  in- 
solvent act  of  iSSo.  July  13,  1893,  upon  the  information, 
of  the  attorney  general,  an  action  was  commenced  in  said 
superior  court  by  the  people  of  the  state  of  California, 
against  the  said  corporation  and  its  directors  under  the  pro- 
visions of  section  601  of  the  Political  Code,  for  its  dissolu- 
tion and  the  winding  up  of  its  affairs  and  distribution  of 
its  assets. 

In  the  complaint  in  this  action  it  was  alleged  that  'Mh 
April,  1893,  the  insurance  commissioner  entered  upon- 
an  examination  of  the  affairs  of  the  said  corporation, 
and,  on  the  loth  of  May,  as  the  result  thereof,  ascer- 
tained and  declared  that  on  the  ist  of  January,  1893, 
the  capital  stock  of  the  corporation  was  impaired  to  the 
extent  of  $227,442.73,  and  thereby  reduced  to  a  suxxv 
below  $200,000,  viz.,  to  the  sum  of  $I72,S57«27,  and  that 
by  reason  thereof  the  said  corporation  was,  on  the  first 
day  of  January,  1893,  insolvent;  that  thereupon  the 
said  insurance  commissioner  on  the  loth  of  May,  1893,. 
revoked  the  certificate  of  authority  to  do  business  as  an 
insurance  company  which  had  been  previously  issuect 
to    it    and    required    said    corporation    to    discontinue   tlie- 
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issuance  of  new  policies,  or  the  renewal  of  any  previously 
issued,  and  also  to  repair  its  capital  stock  to    its    original 
amount  within  sixty  days  thereafter,  by  an  assessment  upon 
its  stockholders;  that  said  corporation  failed  to  make  up 
the  deficiency  of  its  capital  within  said  sixty  days;  that  on 
the  tenth  day  of  July  the  insurance  commissioner  reported 
these  facts  to  the  attorney-general;  that  since  the  first  day 
of  January  the  business  of  said  corporation  had  been  so 
conducted  that  on  the  tenth   day   of  July   its   capital   had 
become  impaired  to  the  extent  of  $302,100.     Upon  filing 
this  complaint  the  clerk  of  the  court  issued    a    stunmons 
directed  to  the  defendants  therein  named,    and    upon    its 
issuance  the  judge  of  the  court,  in  Department  No.  Four, 
niade  an  order  of  injunction  restraining  the  corporation,  its 
directors,   agents,  attorneys   and  creditors,    and    each    of 
them,  and  all  others  acting  in  aid  or  assistance  of  them, 
from  carrying    on    any    litigation,    and    from    interfering 
with,  or  taking  possession  of,  any  of  the  assets  of  said 
corporation,     and     appointed    the    respondent,    Van    Rey- 
n^iom,    temporary    receiver    to    take    possesion    of    the 
assets    of    the    corporation,   and  directed   that  the   corpo- 
ration show  cause  before  said  court    on    the  eleventh  day 
of   August   why  it  should  not  be  closed  for  business,  and 
why  it  should  not  be  dissolved  and  its  assets  distributed 
to  its  respective  creditors.     August    loth    the    defendants 
answered   the  complaint,   admitting  the   insolvency   of  the 
corporation,    setting    up    the    proceedings    that    had    been 
taken    against    it    upon    the    aforesaid   petition   in   insol- 
vency, and  that  it  had  been    therein    declared    and    adju- 
dicated an  insolvent    debtor,    and    that    such    adjudication 
had  become   final,   and  a^ked    that    its    assets   should   be 
distributed    under   the   provisions   of   the  Insolvent  Act  of 
1880.     August    24,    1893,    the    matter    having   been    fully 
heard  before  the  court,  the  judge  rendered    his    decision, 
in  which  he  found  the  facts    substantially    as    alleged    in 
the   complaint  and   answer,  and  also  found  as  a  fact  "that 
the  business  of  said  corporation  should  be  closed;  that  the 
interests    of    the    public  so  require,  that  said  corporation 
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defendant  should  be  dissolved,  its  affairs  wound  up,  and  the 
assets  distributed;  that  by  reason  of  litigation  now  pend- 
ing, and  the  race  between  creditors  for  preference,  the 
assets  of  said  defendant  corporation  are  being  injured  and 
wasted,  and  by  reason  thereof  distribution  under  the  pro- 
visions of  section  6oi,  Political  Code,  will  be  prevented,  un- 
less injunction  issue  out  of  this  court,  and  receiver  be  ap- 
pointed to  take  possession  of  its  assets;  that  unless  such 
injunction  issue  and  receiver  be  appointed,  irreparable  in- 
jury, which  cannot  be  compensated  in  damages  to  the  state, 
will  result,  in  that  it  will  defeat  the  operation  and  enforce- 
ment of  the  insurance  laws  of  the  state  of  California." 
Judgement  was  thereupon  rendered  in  this  proceeding 
"that  said  defendant,  the  State  Investment  and  Insur- 
ance Company,  which  is  a  corporation  organized  and  ex- 
isting by  virtue  of  the  laws  of  the  state  of  California, 
be  and  the  same  is  hereby  dissolved;  that  the  affairs 
of  said  corporation  be  wound  up,  and  that  a  distribu- 
tion of  the  effects  of  said  defendant  corporation  be 
made  under  the  control  of  said  court  in  the  above-entiled 
action/' 

By  said  judgment  the  court  also  appointed  the  respondent. 
Van  Rcynegom,  as  receiver  of  all  the  property,  estate,  and 
effects  of  the  corporation,  and  directed  every  person  '^nd 
official  having  any  property  belonging  to  it  to  deliver  the 
same  into  his  possession,  and  provided  that  such  receiver 
should  have  power  and  authority,  under  the  control  of  the 
court  and  in  obedience  to  its  orders,  to  hold  and  dispose 
of  the  property  of  said  corporation,  and  to  wind  up  its 
affairs  and  distribute  its  property  and  effects.  From  this 
judgment  the  defendants  appealed  to  this  court  on  the  26th 
of  August,  and  on  the  28th  of  August  the  superior  court, 
upon  the  motion  of  the  attorney  general  made  an  ex  parte 
order  appointing  Van  Reynegom  receiver  of  the  property 
of  the  corporation,  to  keep  and  preserve  the  same  dur- 
ing the  pendency  of  said  appeal.  From  this  latter  order 
the  corporation  also  appealed,  and  on  the  30th  of  August. 
after    the    taking  and  perfecting  of  said  appeal,  the  court 
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made  another  order,  reciting  its  former  one  appointing  the 
receiver  and  that  he  had  qualified  as  required  therein,  by 
whkh  it  "finally  appointed"  him  receiver  pending  the  ap- 
peal September  15th  the  petitioner  herein  made  an  applica- 
tion to  this  court,  setting  forth  that  under  the  forgoing 
orders  the  said  receiver  claims  to  be  entitled  to  the  pos- 
session of  its  property,  and  had  made  demand  therefor, 
and  that  the  superior  court  had  instructed  said  receiver 
to  demand  and  take  into  his  possession  all  of  the  estate 
and  effects  of  the  petitioner;  and  prayed  for  a  writ  of 
prohibition  directed  to  the  respondents  herein  command- 
ing and  directing  them  to  refrain  and  desist  from  fur- 
tfier  proceeding  upon  the  said  judgment  or  orders  with 
reference  to  any  property  of  said  corporation,  and  from 
interfering  with,  or  disturbing  the  possession  or  control  of, 
the  corporation  as  to  any  of  its  property  or  effects.  Upon 
this  application  an  alternative  writ  of  prohibition  was  is- 
sued, and  upon  return  thereto  the  respondents  filed  an 
answer,  substantially  in  the  nature  of  a  demurrer  to 
the  petition,  in  which  they  contend  that  the  proceed- 
ings in  insolvenqr  were  superseded  by  and  merged  in  the 
proceedings  for  the  dissolution  of  the  corporation,  and  that 
the  court  in  which  this  latter  proceeding  is  pend- 
ing had  jurisdiction  to  make  the  orders,  and  to 
wind  up  the  affairs  and  distribute  the  effects  of  the 
corporation. 

Section  8  of  the  Insolvent  Act  of  1880  provides 
that  "an  adjudication  of  insolvency  may  be  made  on  the 
petition  af  five  or  more  creditors,  residents  of  this  state, 
whose  debts  or  demands  accrued  in  this  state,  and 
amount  in  the  aggregate  to  not  less  than  five  hundred 
dollars;  provided  that  said  ci editors  or  either  of  them, 
have  not  become  creditors  by  assignment  within  sixty 
days  prior  to  the  filing  of  said  petition";  and  section  36 
of  the  act  declares  that  "the  provisions  of  this  act  shall 
apply  to  corporations";  and  "whenever  any  corporation 
is  declared  insolvent  all  its  property  and  assets  shall  be 
distributed    to    the  creditors,    but    no    discharge    shall    be 
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granted  to  any  corporation/'  Upon  filing  the  petition  au- 
thorized by  section  8  the  court  takes  jurisdiction  of  the 
subject  matter  of  the  insolvency,  and  upon  the  service  of 
the  order  requiring  the  alleged  insolvent  to  appear  in 
answer  thereto,  provided  by  section  9,  it  acquires  jurisdic- 
tion over  the  debtor.  The  order  of  the  court  forbidding 
the  debtor  to  transfer  any  of  his  property,  which  is  author- 
ized by  section  9,  is  in  the  nature  of  a  provisional  attachment 
or  sequestration  of  his  estate,  and  brings  it  under  the  con- 
trol and  dominion  of  the  court  Section  12  provides  that 
the  court  may,  upon  the  default  of  the  debtor,  or  after  a 
trial  upon  the  issues  in  the  proceeding,  make  an  order 
adjudging  that  he  is,  and  was  at  the  date  of  filing  the  peti- 
tion, an  insolvent  debtor.  Hence,  this  adjudication  of  in- 
solvency has  relation  to  the  time  when  the  petition  was 
filed,  and  renders  void  any  intervening  transfer  or  encum- 
brance of  his  property.  The  superior  court,  therefore,  ac- 
quired jurisdiction  over  the  estate  of  the  petitioner  on  the 
first  day  of  June,  when  the  petition  for  its  insolvency  was 
filed ;  and  on  the  13th  of  June,  when  the  corporation  appeared 
in  answer  to  the  order  to  show  cause,  the  court  had  acquired 
entire  jurisdiction  of  the  subject  matter  of  the  petition,  and 
of  the  insolvent.  The  jurisdiction  thus  acquired  gave  to  the 
court  full  authority  to  carry  out  the  provisions  of  the  Insolvent 
Act,  and  to  have  the  estate  of  the  insolvent  distributed  to 
the  creditors  under  its  supervision  and  control,  and  if  the 
court  had  proceeded  in  the  matter  and  had  distributed  the 
estate  without  interference  on  the  part  of  the  court  which  had 
jurisdiction  of  the  proceedings  for  the  dissolution  of  the  corpora- 
tion, it  would  not  be  contended  that  its  orders  and  judgment 
would  not  be  conclusive. 

The  Insolvent  Act  does  not  exclude  any  corporation 
from  its  provisions;  but  its  declaration  that  "the  pro- 
visions of  this  act  shall  apply  to  corporations"  includes 
corporations  organized  for  the  purpose  of  insurance,  as 
well  as  others.  It  is  contended,  however,  by  the  re- 
spondents herein  that  the  act,  so  far  as  it  was  originally 
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applicable  to  insurance  corporations,  has  been  superseded 
by  the  provisions  of  section  601  of  the  Political  Code,  in 
which  provision  is  made  for  the  dissolution  of  such  cor- 
porations. It  is  not  claimed  that  there  is  any  express  declara- 
tion in  the  section  to  that  effect,  or  that  there  has  been 
an  express  repeal  of  these  provisions  of  the  Insolvent  Act ; 
but  it  is  urged  that  the  provisions  of  the  two  statutes  are 
inconsistent,  and  that,  inasmuch  as  section  601  was  amended 
in  1887,  and  is  the  latest  legislative  declaration,  it  must 
prevail  over  the  Insolvent  Act  of  1880.  The  argument 
from  the  relative  dates  at  which  the  several  statutes  were 
enacted  is  not  entitled  to  much  consideration,  for  the 
reason  that  the  substance  of  section  601,  and  all  that  can 
be  accomplished  under  its  provisions,  was  on  the  statute 
books  for  many  years  prior  to  the  enactment  of  the  Insol- 
vent Act  of  1880 — ^the  only  change  in  the  section  made 
in  1887  being  to  limit  the  time  within  which  the  attorney 
g^eneral  should  institute  proceedings  thereunder.  If  an> 
argument  is  to  be  drawn  from  the  respective  dates 
of  their  passage  it  would  be  that  if  there  is  any  incon- 
sistency between  the  two  statutes  the  Insolvency  Act 
would  prevail  over  the  other.  We  are,  however,  of  the 
opinion  that  there  is  nothing  inconsistent  between  the  two 
statutes,  and  that  each  is  operative  over  the  principal 
subject  for  which  it  was  enacted;  that  the  provisions 
of  the  Insolvent  Act  embrace  insurance  corporations, 
and  that  the  provisions  of  section  601  of  the  Political 
Code  are  intended  to  secure  merely  the  dissolution  of  a 
delinquent  insurance  corporation,  and  do  not  confer 
upon  the  court  which  decrees  the  dissolution  the  power 
to  distribute  its  effects  to  the  stockholders  and  cred- 
iors. 

The  first  legislation  in  this  state  providing  for  a  super 
visory  control  of  the  business  of  insurance  was  the 
act  of  March  26,  1868  (Stats.  1868,  336).  By  that  act 
the  ofHce  of  insurance  commission  was  created,  whose 
duty  it  was  to  examine  into  the  financial  condition  of 
all   persons   and   corporations   who  might   desire   to  trans- 
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act  the  business  of  insurance  within  this  state,  and  to  issue 
to  such  as  may  be  found  to  be  in  a  solvent  condition,  with- 
in the  meaning  of  that  act,  a  certificate  of  authority  to  trans- 
act  such  business,  and  making  it  unlawful  for  any  cor- 
poration to  transact  such  business  without  first  receiving 
such  certificate  of  authority.  This  act  was  re-enacted  in 
1872,  in  sections  594  et  seq.  of  the  Political  Code,  and 
many  of  these  sections  have  since,  from  time  to  time,  been 
amended.  The  "insolvency  of  an  insurance  corporation 
which  will  authorize  the  commissioner  to  revoke  his  cer- 
tificate of  authority,  or  to  require  it  to  refrain  from  do- 
ing business  until  it  shall  have  repaired  its  capital,  is  not 
the  ordinary  commercial  insolvency,  but  is  such  as  is 
defined  by  the  statute  (Palache  v.  PaMc  Ins.  Co.,  42  CaL 
418),  and,  so  far  as  applicable  to  the  petitioner  herein, 
is  defined  in  section  602  of  the  Politcal  Code  as  fol- 
lows: "Wherever  provision  for  the  liabilities  of  any 
person  engaged  in  the  business  of  fire  insurance  in 
this  state  for  losses  reported,  expenses,  taxes,  and  rein- 
surance of  all  outstanding  risks,  estimated  at  fifty  per 
cent  of  the  premiums  received  and  receivable  on  all  fire 
risks,  would  so  far  impair  the  capital  stock  paid  in  as 
to  reduce  the  same  below  two  hundred  thousand  doU 
lart,  or  below  seventy-five  per  cent  of  said  capital  stock 
paid  in,  such  person  is  insolvent''  (Stats,  of  1887,  19.) 
By  section  600,  whenever  the  insurance  commissioner 
ascertains  that  any  person  engaged  in  the  insurance 
business  is  insolvent,  "within  the  meaning  of  this 
chapter,"  he  must  revoke  the  certificate  granted,  and 
require  the  person  to  repair  the  capital  thereof  within 
such  period  as  he  may  designate;  and  by  section  601  it 
is  provided  that  in  case,  upon  such  requisition,  fte 
deficiency  of  capital  is  not  made  up  as  required  by  the 
provisions  of  the  Political  Code,  the  commissioner  must 
communicate  the  fact  to  the  attorney  general,  and  that 
officer  "must  within  twenty  da3rs  after  receiving  such 
communication,  commence  an  action  in  the  name  of 
the    people    of  this    state   in   the    superior   court    of   the 
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county  where  the  person  in  question  is  located,  or  has  his 
principal  office,  against  such  person,  and  apply  for  an  order 
requiring  cause  to  be  shown  why  the  business  should  not 
be  closed;  and  the  court  must  thereupon  hear  the  allega- 
tions and  proofs  of  the  respective  parties  as  in  other  cases. 
If  it  appears  to  the  satisfaction  of  the  court  that  such 
person  is  insolvent,  or  that  the  interests  of  the  public  so 
require,  the  court  must  decree  a  dissolution  of  such  cor- 
poration, and  the  winding  up  of  its  affairs,  and  the  distribu- 
tion of  the  effects  of  such  person;  but  otherwise  the  court 
must  enter  a  decree  annulling  the  act  of  the  commissioner 
in  the  premises,  and  authorizing  such  person  to  resume 
business. 

These  provisions  of  the  Political  Qxie  are  of  a  govern- 
mental character,  and  are  enacted  by  the  legislature  in  the 
discharge  of  its  function  to  provide  for  the  welfare  of  the 
people,  in  affording  security  to  them  in  such  insurance  as 
they  may  choose  to  effect  upon  their  property,  and  to  pro- 
tect them  against  fraudulent  schemes  of  insurance,  or  de- 
ception by  plausible  inducements  which  may  be  held  out 
for  their  patronage.  The  legislature,  in  authorizing  a  cor- 
poration to  be  formed  for  the  purposes  of  insurance,  has 
attached  to  it,  as  a  condition  of  its  continued  existence,  that 
it  shall  comply  with  the  requirements  of  these  sections,  and 
has  fixed  the  forfeiture  of  its  charter  as  a  penalty  for 
noncompliance.  Its  power  to  prescribe  such  conditions,  as 
well  as  its  right  to  revoke  the  charter  or  to  dissolve  the 
corporation,  is  unquestioned,  and  it  may  avail  itself  of 
such  mode  in  the  exercise  of  the  power  as  it  may  choose. 
Its  visitatorial  power  over  the  corporations  of  its  creation 
is  as  extensive  as  its  power  to  authorize  their  creation, 
and  it  may  exercise  this  power  directly  by  itself,  or  it 
may  declare  a  dissolution  of  the  corporation  as  the  re- 
sult which  shall  follow  a  judicial  investigation.  In 
whatever  mode  the  power  may  be  exercised,  it  is  but 
the  administration  of  the  legislative  power  of  the  state. 
In  sections  600  to  602  of  the  Political  Code  the  legislature 
has    conferred     the     initiatory    step    for    this    visitatorial 


CI.  CAu— 10 


Digitized  by  CjOOQIC  ^~ 


146  Stats  I.  &  I.  Co.  v.  San  Francisoo.      Ijcz  CaL 

power  upon  the  insurance  commissioner,  and  has  declared 
that  if  upon  a  judicial  investigation  thereon  it  shall  be 
ascertained  that  his  acts  have  been  authorized,  and  that 
the  corporation  has  failed  to  comply  with  his  requirements, 
a  dissolution  shall  follow.  These  sections  are  found  in  the 
chapter  of  the  Political  Code  entitled  "Executive  Officers," 
and  the  object  of  the  action  authorized  by  section  6oi  is  to 
make  effective  the  acts  of  the  insurance  commissioner  in 
revoking  the  certificate  of  authority  by  dissolving  the 
corporation  for  its  failure  to  comply  with  ciici)  require- 
ment. 

The  jurisdiction  of  the  superior  court  to  decree  a  dissolu- 
tion of  any  corporation  exists  only  by  virtue  of  statutory 
authority.  It  does  not  possess  this  authority  by  virtue  of 
its  inherent  general  jurisdiction  in  equity  {Neall  v.  Hill, 
i6  Cal.  145;  French  Bank  Case,  53  CaL  495;  Havemeyer 
V.  Superior  Court,  84  Cal.  327),  either  at  the  suit  of  an 
individual  (Folger  v.  Col.  Ins.  Co.,  99  Mass.  267) ,  or  at 
the  suit  of  the  state  (Attorney  General  v.  Utica  Ins.  Co^  2 
Johns.  Ch.y  370),  and,  as  its  jurisdiction  is  derived  from 
the  statute,  it  is  limited  by  the  provisions  of  the  statute,  both 
as  to  the  conditions  under  which  it  may  be  invoked,  and 
the  extent  of  the  judgment  which  it  may  make  in  the  ex- 
ercise of  this  jurisdiction.  {VerpUmck  v.  Mercantile  Ins. 
Co.,  I  Edw.  Ch.  84.)  There  is  no  provision  in  section  601 
by  which  the  court  is  authorized  to  appoint  a  receiver,  or 
to  assume  control  or  management  of  the  estate  of  the  cor- 
poration, and  under  that  section  the  court  has  no  authority 
to  make  any  order  affecting  the  corporation  or  its  prop- 
erty until  after  it  has  heard  the  allegations  and  proofs  of 
the  respective  parties.  When  the  attorney  general  com- 
mences the  action,  the  only  order  which  the  court  is 
authorized  to  make  is  one  requiring  the  corporation  to 
show  cause  why  its  business  should  not  be  closed.  Until 
the  return  day  of  this  order  the  court  can  neither  en- 
join the  corporation  from  doing  business,  nor  can  it 
disturb  it  in  the  possession  of  its  estate;  and  if  upon  the 
hearing   at   the    return    day  it  shall  not  be  shown  to  the 
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satisfaction  of  the  court  that  the  corporation  is  insolvent, 
within  the  meaning  of  the  statute,  its  only  function  is  to 
annul  the  act  of  the  commissioner.  The  provision  in  the 
section  that  the  court  must  also  decree  a  winding  up  of 
the  affairs  of  the  corporation  and  a  distribution  of  its 
effects,  does  not  declare  that  such  winding  up  and  distribu- 
tion shall  be  under  the  direction  of  the  court  which  has 
decreed  the  dissolution,  or,  indeed,  under  the  direction  of 
any  court,  but  merely  that  its  affairs  shall  be  wound  up 
and  its  effects  distributed.  In  Attorney  General  v.  Bank 
of  Niagara,  Hopk.  Ch.  354,  the  chancellor  held  that,  even 
though  proceedings  were  pending  at  law  for  the  dissolu- 
tion of  a  corporation,  he  had  no  authority  to  aid  them  by 
an  injunction,  for  the  reason  that  such  action  would  be  to 
prejudge  the  question  which  was  yet  to  be  determined  in 
the  court  of  law.  In  the  Matter  of  Boynton  Sow  and  File 
Co,f  34  Hun,  369,  it  was  held  that  proceedings  for  the  dis- 
solution of  a  corporation  were  purely  statutory,  and  that 
the  only  power  or  authority  which  the  court  possessed  was 
such  as  had  been  conferred  by  the  statute,  and  that,  as 
the  statute  gave  no  authority  to  appoint  a  tempordry  re- 
ceiver, such  appointment  was  void,  saying:  "The  statute 
does  not  give  the  court  control  over  the  corporate  property 
until  the  decision  is  made  upon  the  return  to  the  order  to 
show  cause."  (See  also  In  re  Waterbury,  8  Paige,  380; 
Word  V.  Farwell,  97  111.  615;  People  v.  Seneca  Lake  Grape 
and  Wine  Co.,  52  Hun,  178.) 

Section  400  of  the  Civil  Code  provides  that,  upon  the 
dissolution  of  a  corporation,  "unless  other  persons  are 
appointed  by  the  court,  the  directors  or  managers  of 
the  affairs  of  such  corporation  at  the  time  of  its  dissolu- 
tion are  trustees  of  the  creditors  and  stockholders  or 
members  of  the  corporation  dissolved,  and  have  full 
power  to  settle  the  affairs  of  the  corporation."  The 
power  of  the  court  to  appoint  other  persons  which  is 
implied  in  this  section  does  not  authorize  the  court  to 
take  upon  itself  the  power  to  settle  its  affairs,  or  to 
appoint  a  receiver  for  that  purpose.      It  was  held  in  the 


Digitized  by  CjOOQIC 


148  State  I.  &  I.  Co.  v.  San  Francisco,      lioi  Cal. 

Havemeyer  case  that  the  court  in  which  proceedings  had 
been  taken  for  a  dissolution  of  the  corporation  did  not  by 
virtue  of  its  judgment  for  a  dissolution  have  jurisdiction 
to  appoint  a  receiver  to  wind  up  the  aifairs  of  the  dissolved, 
corporation.  It  was  said  in  that  case:  "When  a  corpora- 
tion is  dissolved,  its  property  vests  in  its  stocKtiolders,  sub- 
ject only  to  the  claims  of  creditors,  and  is  thereafter  held 
upon  the  same  tenure  and  subject  to  the  same  conditions 
as  similar  property  owned  by  other  natural  persons.  What 
others  may  do,  they  may  do.  They  owe  no  further  or 
higher  duty  to  the  pwblic  and  are  under  no  other  re- 
straints" (p.  378,)  The  proceedings  m  that  case  were 
under  sectiwi  803  of  the  Code  of  Civil  Procedure,  but  it 
was  held  that  the  provisions  of  section  400  of  the  Civil 
Code  apply  in  all  cases  of  dissolution,  whether  voluntary 
or  involuntary,  and  the  reasoning  therein  and  the  conclu- 
sions reached  are  applicable  to  the  present  proceeding. 
Each  is  a  proceeding  on  the  part  of  the  state  for  the 
purpose  of  revoking  the  franchise  that  had  been  granted 
to  exercise  corporate  powers,  and  the  function  of  the 
state  as  well  as  its  interest  in  the  disposition  of  the  prop- 
erty of  the  corporation  is  no  greater  in  the  one  case  than 
in  the  other.  The  power  of  a  court  to  appoint  any  per- 
sons in  the  place  of  those  who  are  directors  of  the  cor- 
poration at  the  time  of  its  dissolution  is  given  in  section 
565  of  the  Code  of  Civil  Procedure,  and  the  authority 
given  therein  is  the  measure  of  its  power.  That  section 
gives  to  the  superior  court  of  the  county  in  which  the  cor- 
poration carries  on  its  business  authority  to  appoint  one 
or  more  persons  to  be  receivers  or  trustees  of  the  corpo- 
ration upon  its  dissolution,  "on  application  of  any 
creditor  of  the  corporation  or  of  any  stockholder  or 
member  thereof,"  and  unless  such  application  is  made 
the  court  has  no  authority  to  make  the  appointment. 
Its  jurisdiction  to  make  such  appointment  rests  upon 
an  application  therefor  by  either  a  creditor  or  a  stock- 
holder, and  can  neither  be  invoked  at  the  instance  of  a 
stranger,    nor    assumed   by   tfie  coturt  of  its  own  mottoo. 
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(B€mgs  V.  Mcintosh,  23  Barb.  600.  If  there  should  chance 
to  be  no  directors  in  office  at  the  time  of  the  dissolution, 
or  if  for  any  reason  the  directors  of  the  corporation  ought 
.not  to  be  intrusted  with  the  subsequent  control  of  its 
affairs,  the  court  can  appoint  others  in  their  place.  (Civ. 
Code,  sec.  2289)1  but  the  persons  so  appointed  become 
trustees  in  the  place  of  the  directors,  and  with  the  same 
powers  and  responsibility  that  are  conferred  by  section 
400  upon  the  directors  in  office  at  the  time  of  its 
dissolution. 

The  only  parties  to  the  present  action  are  the  people  of 
the  state  and  the  delinquent  corporation.  When  the  object 
tor  which  the  action  is  authorized — ^the  revocation  by  the 
state  of  the  franchise  which  it  conferred — ^has  been  accom- 
plished, there  would  naturally  be  no  further  action  for  the 
court  to  perform.  The  state  has  no  interest  in  either  the 
assets  of  the  corporation  or  its  debts,  and  wnen  it  has 
secured  the  dissolution  of  the  corporation  its  ftmctions  in 
the  action  have  ceased.  (See  People  v.  Buffalo  Stone  Co., 
131  N.  Y.  144.)  The  statute  does  not  authorize  cither  the 
attorney  general  or  the  insurance  commissioner  to  exer- 
cise any  further  direction  or  control  in  the  affairs  of  the 
dissolved  corporation,  or  in  the  distribution  of  its  assets; 
nor  has  the  state  or  any  of  its  officers  any  interest  in  hav- 
ing the  creditors  receive  from  the  assets  of  the  corpora- 
tion the  amounts  in  which  it  may  be  indebted  to  them ;  and 
it  is  no  concern  of  the  state  how  or  when  the  assets  of 
the  corporation  shall  be  divided  between  the  stock- 
holders. Notwithstanding  the  decree  of  dissolution,  the 
property  still  belongs  to  the  stockholders,  and  the  right 
to  wind  up  the  affairs  of  the  corporation  and  to  dis- 
tribute its  effects  is  given  by  the  statute  to  the  directors, 
and  they  can  be  deprived  of  this  control  over  the  prop- 
erty of  the  corporation  only  at  the  instigation  of  a  creditor 
or  stockholder. 

It  must  be  considered  that  the  insolvency,  upon 
which  the  dissolution  of  the  corporation  is  authorized 
under    section     601,    is    a  statutory,    and    not  an  actual, 
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insolvency,  and  as  the  liabilities  of  an  insurance  corporation 
are  contingent  upon  a  future  event,  rather  than  an  exist- 
ing indebtedness,  under  the  watchfulness  which  the  com- 
mission is  required  to  exercise  over  the  corporation,  it 
would  rarely  happen  that  an  insurance  corporation  which 
was  in  actual  business  would  be  actually  insolvent,  except 
some  great  conflagration  had  exhausted  its  resources;  and 
it  is  also  to  be  observed  that  in  the  complaint  in  the  present 
instance  there  is  no  charge  of  actual  insolvency,  other 
than  the  impairment  of  the  capital  stock  of  the  corpora- 
tion, nor  is  there  any  reference  therein  to  any  of  the  cred- 
itors of  the  corporation,  except  as  it  may  be  inferred  from 
the  recital  in  the  finding  above  quoted.  If  in  fact  the  cor- 
poration is  only  technically  insolvent,  that  is  insolvent 
within  the  definition  given  by  the  statute,  no  reason 
can  be  assigned  why  the  court  should  interfere  with  the 
management  of  its  business.  The  property  of  the  cor- 
poration  still  belongs  to  the  stockholders,  and  it  would 
require  an  express  statutory  declaration  to  that  tSect  to 
authorize  a  court  in  a  proceeding  wherein  the  only 
parties  are  without  any  interest  in  this  property,  to 
assume  to  itself,  or  to  take  from  them,  the  control  and 
management  thereof.  They  have  the  same  right  to  the 
control  of  their  property  as  has  any  other  individual, 
and  the  court  is  not  authorized  to  take  tinder  its  protec- 
tion the  interests  of  those  who  do  not  seek  to  invoke  its  aid 
for  themselves. 

When  the  appeal  from  the  judgment  was  perfected 
its  execution  was  suspended  until  the  determination  of 
the  appeal  (Havetneyer  v.  Superior  Court,  84  CaL  327), 
and  while  that  appeal  is  pending  the  court  cannot 
carry  into  execution  that  part  of  its  judgment  audior- 
izing  the  appointment  of  a  receiver.  The  effect  of  an 
appeal  from  a  judgment  when  the  proceedings  thereon 
are  stayed,  is  to  preserve  the  rights  of  the  parties  to  the 
controversy  in  the  same  condition  as  they  were  prior  to 
the  entry  of  the  judgment.  (Dewey  v.  Superior  Court,  81 
Cal.  64;  Dulin  v.  Pacific  Wood  and  Coal  Co.,  98  Gal.  304.) 
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As  the  court  could  not  take  the  estate  of  the  corporation 
into  its  custody,  or  exercise  any  control  over  it  before  tfie 
judgment  of  dissolution,  it  could  have  no  property  under 
its  control  which  it  was  authorized  to  "preserve"  pending 
the  appeal  from  its  judgment;  but,  if  it  could  appoint  a 
receiver  to  take  the  appellant's  property  from  his  custody 
and  keep  it  in  his  possession  during  the  pendency  of  the 
appeal,  it  would  exercise  an  authority  after  the  judgment 
greater  than  it  possessed  before  its  entry,  and  the  eflFect  of 
the  appeal  would  thus  be  destroyed.  For  this  reason  the 
court  had  no  jurisdiction  to  appoint  Van  Reynegom  as  re- 
ceiver of  the  effects  of  the  corporation  "during  the  pendency 
of  the  appeal/' 

The  transfer  of  the  proceedings  in  insolvency  after  the 
order  of  adjudication  had  been  made,  from  the  department 
in  which  they  had  been  pending  to  the  department  in  which 
the  action  for  dissolution  was  pending,  did  not  confer  upon 
the  court  any  greater  jurisdiction  in  the  latter  matter  than  it 
previously  had  had.  Each  of  these  proceedings  was  statutory 
in  its  character,  and  was  to  be  conducted  in  the  manner  and 
within  the  limits  prescribed  by  the  statute  under  which  it  had 
been  instituted. 

The  application  of  the  peitioner  must  be  granted  and  the 
writ  of  prohibition  made  peremptory. 

McFabland,  J.,  De  Haven^  J.,  nrzcERALo^  J^  and 
BSATTY,  C  J.,  concurred 
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(No.   16493.     In   Bank.--January  2»,   1894.] 

ROBERT   HARRISON,   Petitioner,   v.  J.  B,  C  HEB- 
BARD,  Judge,  etc.  Respondent. 

DnsoLunoN  or  Corpohation — Obdbr  or  Injunction — Jubibdxoron — 
pBOGBBDiNot  IN  INSOLVSNOT — ^PROHIBITION^ — ^An  Order  Of  Injunc- 
tion issued  by  the  superior  oourt  at  the  oommenoement  of  pro- 
oeedlnffs  for  the  dissolution  of  a  corporation,  enjolnlnsr  the 
corporation,  and  Its  agents,  attorneys,  and  creditors,  and  their 
affenta,  attorneys  and  solicitors  from  carrying  on  any  Utlffa- 
tlon,  or  interfering  with  the  assets  of  the  corporation.  Is  with- 
ont  Jurisdiction;  and  an  attorney  for  the  creditors  of  the  cor- 
poration who,  In  disobedience  to  such  order,  prosecuted  their 
petition  In  Involuntary  Inaolvency  against  the  corporation  is 
not  ffuilty  of  contempt  In  dlsresardlns  the  injunction;  and  a 
writ  of  prohibition  will  be  granted  to  preyent  the  Judire  who 
had  Issued  the  order  of  Injunction  from  hearing  an  order  to 
•how  cause  why  such  attorney  should  not  be  Judired  ffullty  of 
oontempt  and  punished  therefor. 

Application  for  writ  of  prohibition  to  J.  B.  C.  Hebbard, 
jvdge  of  the  Superior  Court  of  the  City  and  County  of  San 
Francisco. 

The  facts  are  stated  in  the  opinion  of  tfie  court 

Edward  R.  Taylor^  and  C.  W.  Crou,  for  PctitioDer. 

A.  Ruef,  for  Respondent 

Harrison,  J. — Application  for  writ  of  prohibition. 

The  matters  embraced  herein  are  closely  connected  widi 
those  involved  in  State  Investment  and  Insurance  Co.  v.  Su- 
perior Court,  ante,  p.  135,  just  decided^  and  the  facts  therein 
stated  need  not  be  here  repeated. 

The  petitioner  herein,  as  attorney  for  certain  cred- 
itors, filed  in  the  superior  court  of  the  city  and  county 
of  San  Francisco  their  petition  i:i  involuntary  insol- 
vency against  the  State  Investment  and  Insurance  Com- 
pany, a  corporation.  The  hearing  of  the  petition  'was 
set  for  the  tenth  day  of  June,  1893,  in  Department  Ten 
of  that  court,  before  Hon.  W.  H.  Levy,  judge,  and  was 
continued  from  that  date  until  July  14th.  On  tfie  13th 
of  July  an  action  was  commenced  in  the  same  court  by 
tfie    People   of    the    State    against   the    State    Investment 


Digitized  by  CjOOQIC 


Jan.  1894J  Harrison  v.  Hebbard.  153 

and  Insurance  Company;  and  at  its  commencement  the  re- 
spondent herein,  who  presided  over  Department  Four  of 
tfiat  court,  made  an  order  "that  until  further  order  in  the 
premises,  said  defendant  corporation,  its  directors,  agents^ 
attorneys,  and  creditors,  and  each  of  them,  and  their  agents, 
attorneys,  and  solicitors,  and  all  others  acting  in  aid  or  as- 
iisliiice  of  them,  be  and  are  hereby  restrained  from  oufrj- 
ing  on  any  litigation,  and  from  interfering  with  or  taking 
possession  of  any  of  the  assests  of  said  corporation."  When 
tfie  hearing  of  the  proceedings  in  insolvency  came  on  before 
the  court  in  Department  Ten,  on  the  14th  of  July,  the  making 
of  this  order  of  injunction  was  brought  to  the  attention  of 
the  court,  and  of  the  petitioner  herein,  but  the  petitioner  dis- 
regarded the  order  and  proceeded  with  the  appUcaticm  in  in- 
solvency, and  obtained  from  the  court  in  the  department  in 
which  those  proceedings  were  pending  an  order  adjusting 
the  corporation  to  be  an  insolvent  debtor.  Upon  an  affidavit 
of  these  facts  having  been  brought  to  the  attention  of  the 
judge  who  had  issued  the  order  of  injunction,  he  caused  an 
order  to  be  served  upon  the  petitioner  herein  requiring  him 
to  show  cause  why  he  should  not,  on  account  of  those  facts, 
be  adjudged  guilty  of  contempt  and  punished  therefor. 
The  present  application  is  to  prohibit  the  respondent 
f itMn  hearing  the  said  order  to  show  cause,  or  taking  any 
steps  thereunder,  upon  the  grotmd  that  in  so  doing  the 
court  is  proceeding  in  excess  of  its  jurisdiction.  In 
.the  Siaie  Investment  and  Insurance  Co.  v.  The  Superior 
Court,  we  have  held  that,  in  the  acJtion  brought  by  the 
people  against  the  corporation  for  its  dissolution,  the 
statute  has  not  conferred  upon  the  court  any  authority 
to  take  charge  or  management  of  the  effects  of  the  said 
corporation;  that  it  has  no  authority  to  appoint  a  re- 
ceiver pendente  lite,  and  that  upon  the  entry  of  the  judg- 
ment of  dissolution  its  functions  in  the  action  are  at  an 
end;  and  that  it  has  no  authority  to  assume  die  distri- 
bution of  the  effects  of  the  corporation  and  the  winding 
up  of  its  affairs.     Under  these  principles  it  follows  diat 
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the  order  of  injunction  issued  by  the  court  at  the  com- 
mencement of  the  proceedings  for  the  dissolution  of  the 
corporation  was  without  authority,  and  that  the  peti- 
tioner was  not  guilty  of  any  contempt  in  disregardmg 
the  same.  The  subsequent  order  of  the  court  requiring 
him  to  show  cause  why  he  should  not  be  punished  for 
violating  this  order  is  equally  without  authority;  and  it 
fellows  that  his  petition  for  a  writ  of  prohibition  must 
be  granted;  and  it  is  so  ordered. 

McFarland,   J.,   De   Haven,   J.,    Fitzgeratj),   J.,   and 
Bratty,  C  J.,  concurred. 


CVo.   ItSSf.     Department  One. — Jannair  >*•   199i.l 

DUNCAN  DOUGALL,  RespondRnt,  v.  A.  R.  SCHUL- 
ENBERG,  Appellant. 

BrATura  of  liimrATioNS— Pindinob — ^Rboosd  Upon  Appsai* — Where  a 
defendant  pleads  the  statute  of  Hmltatlone  as  a  bar  to  an 
action  upon  pramlsaory  notes,  and  the  oourt  finds  that  the 
oause  of  action  ts  not  barred  by  the  statute*  such  flndlnff  will 
not  be  disturbed  on  appeal,  where  the  original  complaint  ts  not 
In  the  record,  nor  anythinsr  to  show  when  the  suit  was  com- 
nenoed. 

Id.— JUDOMBfT-ROLL — O&IOINAL      COMPLAINT      SUPSKSHIB)      BT      AKIMD- 

lODTT — ^Datb  OP  OoicnNCBifSNT  OF  SUIT. — The  appellant  mu^st 
show  error,  and  to  assail  a  finding  that  the  action  was  not 
barred  by  the  statute  of  limitations  should  brlnff  up  the 
origrinal  complaint  as  part  of  the  Judgrment-roll,  althoug^h 
superseded  by  an  amended  pleadingr.  In  order  to  show  the 
date  of  the  commencement  of  the  action;  and  where  he  does 
not  do  so  the  Juderment  should  be  afllrmed.  for  failure  to  fur- 
nish a  proper  record,  and  on  the  ground  that  no  error  appears. 

Ito^-N0NBX8ix«NCB — ^ABSiNOi  Fboic  8tatb^— Where  the  note  sued 
upon  was  in  express  terms  payable  out  of  the  state,  and  both 
of  the  payers  were  nonresidents  of  the  state  when  the  cause 
of  action  accrued,  the  statute  only  commences  to  run  in  their 
favor  when  they  came  to  this  state,  -and  if  afterward  they  left 
the  state,  the  time  when  they  were  so  absent  would  not  be  a 
part  of  the  time  In  which  the  suit  must  be  commenced. 

Ife,— PuftADXNa — ^Dbpabturb  B^u>ic  Statb— Waitib  <w  OBJBcrmr.— 
Where  the  complaint  substantially  averred  that  the  de- 
fendant was  a  nonresident  of  the  state,  and  had  not 
been  In  the  state  for  two  years  when  the  action  was 
commenced,  and  there  was  no  objection  to  erldenoe  offered  at 
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the  trial  to  prove  that  he  came  to  the  state  aftar  the  cause  of 
action  accrued,  and  thereafter  asraln  dei>arted  from  It,  the  de- 
fendant cannot  be  injured  by  the  failure  of  the  complaint 
specifically  to  allege  a  departure  from  the  state  after  the 
cause   of  action   accrued. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Diego  County,  and  fixxn  an  order  denying  a  new 
trial. 

The  facts  are  stated  in  the  opinion. 

if.  5".  t'abcoci,  for  Appellant 

The  judgment  should  be  reversed,  as  the  statute  of  limita- 
tions was  a  bar  to  the  action.  (Palmer  v.  Shaw,  16  Cal.  93 ; 
see  Tynan  v.  Walker,  35  Cal.  634.)  The  action  being  found- 
ed upon  two  instruments  in  writing  executed  out  of  the  state, 
the  statutory  bar  of  two  years  presumptively  applies,  and 
the  burden  rests  on  plaintiff  to  repel  this  presumption.  (Bass 
V.  Berry,  51  Cal.  264.)  Statutes  of  limitations  are  to  be 
strictly  construed.  Courts  cannot  make  an  exception  not 
expressed.     (Tynan  v.  JVaDcer,  35  Cal.  634-39.) 

Luce  &  McDonald,  for  Repondent. 

Jt  does  not  appear  from  the  records  that  either  of  the 
causes  of  action  stated  were  barred,  or  that  the  fifth  finding 
of  fact  is  not  abundantly  sustained  by  the  evidence.  (Red- 
ington  V.  Comwell,  90  Cal.  49-59  «*  seq. ;  Carruthers  v.  Hens- 
ley,  90  Cal.  559,  560.)  For  the  purpose  of  ascertaining  when 
tfie  action  was  commenced,  it  was  the  duty  of  the  trial  court 
to  take  judicial  knowledge  of  the  date  that  the  original  com- 
plaint was  filed.  (Withers  v.  Gillespy,  7  Serg.  &  R.  10; 
Paget  v.  Curtis^  15  La.  Ann.  451 ;  State  v.  Bowen,  16  Kan. 
475 »  Jorden  v.  Circuit  Court,  69  Iowa,  177;  Secrist  v.  Petty, 
109  111.  188;  Bx  parte  Ah  Men,  77  Cal.  198;  Redington  v. 
Comwell,  90  Cal.  60,  61.)  And  all  presumptions  are  in  favor 
of  tlie  judgment  and  findings  of  the  trial  court.  (Carruthers 
V.  Hensley,  90  Cal.  560.)  No  cause  of  action  accrued 
against   appellant   until   appellant   came   within    the    state 
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on  the  thirteenth  day  of  May,  1887;  and  thereafter  the 
time  of  his  absence  from  the  state  must  be  deducted  from 
the  whole  time  which  elapsed  between  his  first  coming  and 
the  commencement  of  this  action.  (Code  Civ.  Proc,  sec. 
351 ;  Rogers  v.  Hatch,  44  CaL  280;  Wait  v.  Wright,  66  Cal. 
ao3-05.) 

TSMPLV,  C. — ^This  action  is  based  upon  two  promissory 
notes  dated  upon  the  same  day  and  alike  in  every  respect, 
except  that  one  is  made  payable  six  months  after  date  and 
the  other  twelve  months  after  date.  The  foUowmg  is  a  copy 
of  one  of  them. 

"$Soo.  Windsor,  Ont.,  March  5,  1884. 

''Six  months  after  date,  for  value  received,  we  promise  to 
pay  to  the  order  of  Duncan  Dougall,  at  the  Canadian  Bank 
of  Gmmierce  here,  tfie  sum  of  five  hundred  dollars. 

''George  Campbell, 

••A.  R.    SCHULENBERG.'* 

It  is  averred  in  tfie  complaint  that  at  the  time  of  the  exe- 
cution of  the  note  and  at  the  time  when  it  became  due  and 
payable  both  defendants  were  nonresidents  of  the  state  of 
California,  and  so  continued  until  within  a  period  of  less 
than  two  years  before  the  commencement  of  the  action. 

Only  Sdiulenberg  was  served  with  summons.  He  an- 
swered and  with  other  defenses  pleaded  the  statute  of  lim- 
itations, to  wit:  That  the  cause  of  action  was  barred  by  the 
first  subdivision  of  section  339  of  the  Code  of  Civil  Pro- 
cedure. 

The  cause  was  tried  by  the  court  without  a  jury,  and  the 
fifth  finding  of  fact  is  that  the  cause  of  action  ''was  not  at 
the  commencement  of  this  action,  and  is  not  now,  barred  by 
the  provisions  of  subdivision  i  of  section  339  of  the  Code  of 
Civil  Procedure  of  the  state  of  California,  or  by  any  other 
statute  of  said  state/' 

Judgment  was  therefore  entered  for  the  plaintiff,  and 
the  defendant  made  a  motion  for  a  new  trial  upon  the 
ground  of  the  insufficiency  of  the  evidence  to  justify  the 
decision,  and    specified  that  the  evidence  was    insufficient 
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to  justify  the  finding  that  the  two  promissory  notes  sued  on 
w«re  not  barred  at  the  time  of  the  commencement  of  the 
action  by  the  provisions  of  subdivision  i  o£  section  339  of 
the  Code  of  Civil  Procedure. 

The  court  declined  to  award  a  new  trial,  and  defendant 
appeals  both  from  the  order  and  from  the  judgment. 

The  motion  for  a  new  trial  was  made  upon  the  minutes  of 
the  court,  and  the  statement  of  the  case  was  subsequently 
settled. 

The  complaint  had  been  amended,  and  the  original  com- 
plaint is  not  in  the  record,  nor  is  there  anything  showing 
-when  the  suit  was  commenced.  The  amended  complaint  was 
filed  September  2,  1890. 

Aside  from  proof  of  demand  and  refusal  of  payment,  the 
only  evidence  in  the  statement  consists  of  the  two  notes  and 
testimony  of  defendant  Scfaulenberg,  who  testified  for 
plaintiff. 

Witness  said  he  first  came  to  thb  state  on  the  thirteenth 
or  fourteenth  day  of  May,  1887.  That  he  came  for  the  pur- 
pose of  locating,  and  remained  from  four  to  six  weeks,  dur- 
ing which  time  he  bought  some  property  for  his  father.  He 
then  returned  to  Ontario,  where  he  remained  until  January 
15,  1888,  when  he  again  started  for  California,  arriving  in 
€ve  or  six  days,  and  has  remained  ever  since. 

Since  the  notes  were  in  express  terms  payable  in  Ontario, 
and  both  of  the  payors  were  nonresidents  of  this  state 
when  the  cause  of  action  accrued,  the  statute  only  com- 
menced to  run  in  their  favor  when  they  came  to  this  state, 
and  if  afterwards  they  left  the  state  the  time  they  were 
so  absent  would  not  be  a  part  of  the  time  within  which 
the    suit    must   be    commenced.     (Code    Civ.    Proc.,  sec. 

351.) 

The  defense  of  the  statute  of  limitations  must  be 
specially  pleaded,  otherwise  a  complaint  is  good  al- 
though it  shows  on  its  face  that  the  cause  of  action  is 
barred.  If  therefore  it  was  necessary  for  the  plaintiff 
to  allege  that  his  case  was  within  some  exception  to  the 
statute  of  limitations,  because  it  was  presumably  barred. 
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it  was  only  necessary  for  him  to  do  so  to  prevent  a  demurrer 
on  tJiat  ground.  It  was  still  necessary  for  the  defendant  to 
plead  the  statute  to  raise  any  issue  upon  that  subject  This 
he  did  as  above  stated. 

This  plea  is  equivalent  to  8a3ring  that  plaintiff's  action 
was  not  brought  within  two  years  after  the  cause  of  action 
accrued ;  or,  perhaps,  in  this  case,  to  the  statement  that  the 
defendant  had  been  in  this  state  for  more  than  two  years  after 
the  cause  of  action  accrued  and  before  the  action  was  com- 
menced. In  either  case  there  is  implied  in  the  plea  an  aver- 
ment of  the  time  when  the  action  was  commenced.  This 
might  have  been  by  demurrer,  which  would  mean  nothing 
except  upon  the  supposition  that  the  court  knew  without 
proof  when  the  suit  was  commenced,  for  such  fact  would 
not  appear  by  allegation.  So,  too,  when  it  is  plead  in  the 
answer,  the  time  of  the  commencement  of  the  action  need  not 
be  proven. 

Appellant  claims  that  the  objection  was  made  on  his 
motion  for  a  new  trial,  in  which  he  specified  that  find- 
ing V  was  not  justified  by  the  evidence,  therefore  the 
statement  is  presumed  'to  contain  everything  upon  that 
subject.  This  court  has  often  said  that  in  such  case 
it  will  be  presumed  that  the  statement  contains  all  the 
evidence  upon  that  subject ;  but  this  was  not  a  matter  of  evi- 
dence. 

Again,  to  obtain  a  reversal  the  appellant  must  show 
error.  Here  taking  the  record  as  it  is,  appellant  has  shown 
none.  We  cannot  presume  that  the  action  was  commenced 
when  the  amended  complaint  was  filed.  The  presump- 
tion is  conclusive  that  it  was  not.  It  was  commenced 
some  time  before.  How  long  we  have  no  means  of  de- 
termining. There  is  an  entire  absence  of  a  fact  without 
which  we  can  form  no  opinion  upon  the  question  pre- 
sented. 

The  appellant  should  have  brought  the  original  complaint 
here  as  a  part  of  the  judgment-roll.  It  was  so  said  in  Red- 
ington  V.  Corwwell,  90  Cal.  49 ;  see  also  Abbott  v.  Douglass, 
2B  Cal.  296. 
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It  is  true  it  has  often  been  said  that  a  pleading  which  hat 
been  wholly  superseded  by  an  amended  pleading  is  no 'longer 
a  pleading  in  the  case.  For  most  purposes  this  ifi  trut.  It 
can  no  longer  be  looked  to  for  the  issues  to  be  tried  or  for 
admissions,  yet  in  some  respects  it  may  still  be  material.  In 
this  case,  for  instance,  it  was  necessary  to  know  when  the 
action  was  commenced,  and  the  position  of  the  defendant 
might  have  been  that  the  amended  complaint  stated  a  n«w 
cause  of  action,  as  to  which  the  suit  was  commenced  cmly 
when  the  complaint  was  amended.  To  determine  such  ques- 
tion, the  original  complaint  must  be  examined. 

Courts  take  judicial  notice  of  those  facts  the  existence 
of  which  they  may  ascertain  without  evidence.  If  we  may 
take  notice  of  this  fact  in  this  case  we  are  still  not  in- 
formed, and  the  practice  has  prescribed  a  mode  in  which 
that  information  should  be  afforded.  It  was  the  duty  of 
the  appellant  to  furnish  this  information.  He  not  only 
declines  to  do  so,  but  claims  that  we  cannot  now  be  in- 
formed, and  that,  therefore,  upon  the  record  as  it  is,  the  case 
should  be  reversed.  I  think  the  judgment  and  order  should 
be  affirmed,  both  on  the  ground  that  he  has  failed  to  fur- 
nish a  proper  record,  and  also  on  the  ground  that  no  error 
appears. 

If,  however,  we  can  assume  that  the  suit  was  com- 
menced when 'the  respondent  states  it  was,  the  result  must 
be  the  same.  Deducting  the  period  during  which  the  de- 
fendant was  absent,  he  had  not  been  in  this  state  two  years 
when  the  suit  was  commenced.  Appellant  contends  that 
this  time  cannot  be  deducted,  and  relies  upon  Palmer  v. 
Shaw,  16  Cal.  93.  I  find  nothing  in  that  case  which  tends 
to  support  the  appellant  Defendant  is  within  the  very 
words  of  the  statute.  He  was  out  of  the  state  when  the 
cause  of  action  accrued,  and  after  it  accrued  he  departed 
from  the  state. 

Appellant  says  there  was  no  allegation  in  the  com- 
plaint of  a  departure  from  the  state  after  the  cause  of 
action  accrued,  and  therefore  no  proof  on  the  subject 
was  .relevant    Admitting  that  this    is   a   case  where  the 
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plaintiff  must  aver  and  show  that  he  is  within  an  exception 
to  the  statute,  it  was  but  a  variance.  Substantially  it  is 
averred  that  the  defendant  had  not  been  in  the  state  two 
years  when  the  action  was  commenced.  If  this  is  not  suf- 
ficiently specific,  still  there  was  no  objection  to  the  evidence 
at  the  trial,  and  the  defendant  was  not  and  could  not  have 
been  injured. 

I  think  the  order  and  judgment  should  be  affirmed. 

Vancuef,  C,  and  Haynss,  C,  concurred. 

For  the  reasons  given  in  the  for^;oing  opinion,  the  order 
and  judgment  appealed  from  are  affirmed. 

Garoutt«,  J.,  Harrison,  J.,  Patbrson,  J. 


[No.  Ii4t7.    I>«9anik«iit  Oii«.— January  IS,   1894.] 

JAMES  D.  HART,  Rkspond«nt,  v.  THE  CARNALL- 
HOPKINS  COMPANY,  Appellant. 


JusnoB's  Couwr — Jitrtbdiction — OoMnuer  to  •txMJLTtr  ThAnmrw  om 
OofBoniSNT  Land— Trrui  akd  Pobsission  or  Bbai.  Paogam— 
AJpnuL  TO  SuPHiMB  Coxnrr — ^Dismxsbal. — ^Where  an  action  was 
bronffht  In  the  Justice's  court  to  recover  damages  for  a  breach 
«f  ootttraot  to  nooate"  the  plaintiff  on  certain  vacant  ffOTem- 
ment  land,  and  the  defendant  In  Its  answer  alleged  that  It  did 
*locate"  the  plaintiff  on  vacant  irovemment  land  aa  agreed, 
and  that  no  other  person  had  anr  valid  claim  thereto,  and  that 
in  consequence  thereof  the  determination  of  the  action  would 
necessarily  involve  the  question  of  title  and  possession  of  real 
property,  a  motion  In  the  supreme  court  to  dismiss  an  appeal 
from  a  Judgment  rendered  In  the  superior  court,  on  the  erround 
that  the  Justice's  court  had  Jurisdiction  of  the  action,  and  the 
Judgrment  of  the  superior  court  was  final,  will  be  denied. 

m^— OaxoxNAL  JxjnzsDicnoN  or  Suraaxoa  Couht— ArraAz.  raoic  Juanoirt 
CovsT. — ^The  superior  court  has  oriarinal  Jurisdiction  of  the  sub- 
ject matter  of  an  action  for  damagres  for  breach  of  a  contract 
Involving  a  question  as  to  the  title  or  possession  of  real  prop- 
erty, and  the  fact  that  the  case  grained  Inrress  to  the  court  by 
appeal  from  the  Judgment  of  a  Justice's  court  rendered  upon 
the  merits  of  the  case  cannot  affect  the  orlarinal  Jurisdiction  of 
the  superior  court  to  hear  and  determine  the  cause. 

Motion  to  dismiss  an  appeal  from  a  judgment  of  die 
Stiperior  Court  of  the  City  and  County  of  San  Prancisco. 
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The  facts  are  stated  in  the  opinion  of  the  court 

William  H.  Chapman^  for  Appellant 

Edwin  L.  Forster,  Fisher  Ames,  and  5.  V.  Cosiello,  for 
Respondent 

Patesson,  J. — ^This  action  was  brought  in  the  justice's 
court  to  recover  the  sum  of  two  hundred  and  ninety-nine 
dollars  and  ninety-nine  cents  on  a  contract  which  reads  as 
follows: 

''San  FRANasco,  July  22,  1892. 
"Received  of  J.  D.  Hart,  Esq.,  one  hundred  ($100)  dol- 
lars, in  full  payment  for  ten  ( 10)  shares  of  the  capital  stock 
of  the  San  Carlos  Oil  Ccxnpany,  and  our  services  for  locat- 
ing the  said  J.  D.  Hart,  Esq.,  on  the  limit  of  the  number  of 
acres  allowed  by  fhe  homestead  law,  not  to  exceed  one 
hundred  and  sixty   (160)   acres.    Said  location  to  be  on 
vacant  government  land  in  San  Benito  county,  California. 
^HE  Carnall-Hopkins  Company, 
^By  Gibbs  &  Zimmerman, 
"Mngs.  C.  A.  Dep.'* 

It  is  all^ped  in  fhe  complaint  that  defendant  failed  to 
locate  the  plaintiff  on  certain  vacant  government  land,  or 
any  land  at  all.  In  a  verified  answer  the  defendant  de- 
nied each  and  every  allegation  of  the  complaint,  and  al- 
l€gcd  that  a  determination  of  the  action  would  necessarily 
involve  the  question  of  title  and  possession  of  real  property ; 
that  the  defendant  did  locate  plaintiff  on  vacant  govern- 
ment land  in  San  Benito  county,  and  that  no  person  had 
any  valid  claim  thereto  at  the  time.  Judgment  was  entered 
in  favor  of  the  plaintiff  for  the  sum  of  one  hundred  and 
sixty-five  dollars,  ten  dollars  interest  and  costs  of 
^t  Thereupon  the  defendant  appealed  to  the  supe- 
rior court  on  questions  of  law  .  and  fact,  where 
judgment  was  again  entered  in  favor  of  plaintiff,  and 
from    this    judgment     defendant     has     appealed    to    this 

court 
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Respondent  has  moved  to  dismiss  the  appeal  on  the 
ground  that  as  the  justice's  court  had  jurisdiction  of  the 
cause  of  action,  the  judgment  of  Ae  superior  court  was 
final. 

Our  code  provides  that  "the  parties  to  an  action  in  a 
justice's  court  cannot  give  evidence  upon  any  question 
which  involves  the  title  or  possession  of  real  property 
.  .  .  .  ;  and  if  it  appear  from  the  answer  of  the  defend- 
ant, verified  by  his  oath,  that  the  determination  of  the  action 
will  necessarily  involve  the  question  of  title  or  possession  to 
real  property,  ....  the  justice  must  suspend  all  further 
proceedings  in  the  action,  and  certify  the  pleadings  .... 
to  the  superior  court  of  the  county."  The  constitution  gives 
the  superior  court  jurisdiction  in  ''all  cases  at  law  which 
involve  the  title  or  possession  of  real  property.  The  ques- 
tion is  whether  the  issue  as  framed  in  the  justice's  court 
involved  the  title  or  possession  of  real  property."  In  Holnum 
V.  Taylor,  31  Cal.  338,  the  court  said:  "The  idea  intended 
to  be  embodied  in  the  phrase,  'cases  at  law  which  involve 
the  title  or  possession  of  real  property,'  may  be  expressed 
by  the  paraphrase,  'cases  at  law  in  which  the  title  or  pos- 
session of  real  property  is  a  material  fact  in  the  case,  upon 
which  the  plaintiff  relies  for  a  recovery,  or  the  defendant 
for  SI  defense.' "  In  Coperiini  v.  Opperman,  76  Cal.  181,  it 
was  held  that  a  vendee's  right  to  recover  a  sum  less  than 
three  hundred  dollars  in  the  justice's  court  caused  by  a  de- 
fect in  the  title  of  the  vendor  depended  primarily  upon 
whether  the  defendants  had  a  defective  or  good  title  which 
they  had  contracted  to  sell,  and  that  the  superior  court  had 
original  jurisdiction  to  hear  and  determine  the  controversy^ 
although  the  amount  claimed  was  less  than  three  hundred 
dollars. 

It  is  clear,  we  think,  that  the  fact  that  the  land  was  not 
vacant,  that  is  to  say  that  it  was  in  the  possession  of 
another  claiming  the  right  to  hold  the  same,  "is  a 
material  fact  in  the  case,  upon  which  the  plaintifF  relies 
for  a  recovery."  The  court  could  not  decide  the  issue 
without     determining    the     question     whether    the     land 
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upon  which  the  defendant  attempted  to  locate  the  plaintiff 
was  in  fact  in  the  possession  of  another. 

Although  the  nature  of  the  evidence  cannot  be  considered 
in  determining  the  question  of  jurisdiction,  it  may  not  be 
improper  to  say  in  illustration  of  the  test  given,  that  the 
evidence  in  the  record  shows  clearly  that  the  main  ques- 
tion before  the  court  before  was  whether  or  not  the  land 
was  vacant,  and  to  show  that  it  was  not  the  respondent 
himself  introduced  a  decision  of  the  register  and  receiver 
showing  that  one  Benvenga  had  made  actual  settlement  on 
the  land,  and  was  a  bona  fide  settler  thereon  at  the  time 
Hart  attempted  to  make  an  entry.  The  evidence  further 
tends  to  show  that  Benvenga  was  in  the  actual  possession  of 
the  land. 

"The  superior  court  had  original  jurisdiction  of  the  sub- 
ject matter,  and  the  fact  that  the  case  gained  ingress  to  it 
by  a  way  other  than  the  front  door  in  no  manner  affects  its 
jurisdiction  to  hear  and  determine  the  cause."  (Santa  Bar' 
bara  v.  Eldred,  95  Cal.  381.) 

Motion  denied. 

De  Haven,  J.,  concurred. 

Harrison,  J. — I  concur  in  denying  the  motion.  The  com- 
plaint alleges  that  the  plaintiff  paid  to  the  defendant  one  hun- 
dred dollars  in  consideration  of  its  agreement  to  "locate" 
him  on  certain  vacant  government  land  in  the  county  of  San 
Benito,  and  that  the  defendant  had  wholly  failed  to  carry 
out  its  agreement.  In  its  answer  the  defendant  alleges  that 
it  did  so  "locate"  the  plaintiff,  and  that  the  property  on 
which  the  location  was  made  was  "open  to  location,"  and 
that  no  other  person  had  any  "valid  claim  thereto";  and 
that  in  consequence  thereof  the  determination  of  the  action 
involved  the  title  and  possession  of  real  property.  From 
these  averments  we  cannot  determine  whether  the  title  or 
possession  of  real  property  is  necessarily  involved.  What 
significance  must  be  given  to  the  term  "locate"  must 
depend  upon  the  sense  in  which  it  was  used  by  the  par- 
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ties  to  the  agreement  and  whether  the  property  upon  which 
the  defendant  claims  to  have  "located"  the  plaintiff  in  pur- 
ported performance  of  its  agreement  was  "open  to  loca- 
tion," or  whether  any  person  had  a  "valid  claim"  thereto, 
may  present  questions  involving  the  title  or  possession  of 
real  property.  Upon  the  present  motion  we  are  limited  to 
the  averments  in  the  pleadings,  and  cannot  look  at  the  evi- 
dence introduced  in  support  thereof.  If  upon  the  hearing 
of  the  appeal  on  its  merits,  it  shall  appear  that  the  case  be- 
fore the  court  below  did  not  involve  the  title  or  posses- 
sion of  real  estate,  we  can  then  dismiss  the  appeal  But  upon 
the  matter  as  now  presented,  the  motion  should  be  denied. 


tNo.    19266.     Department   One. — January   Z6p    1894.] 

JOHN  H.  BURHAM,  et  al..  Respondents,  v.  LEVI 
P.  STONE  ET  AL.,  Dependents,  JAMES  STONE, 
Appellant. 


WfeiT  or  RwTiTU'i'ioN — ^DiflCBiPTioK. — ^A  description  which  wlU  enable 
the  officer  ezecntlnff  a  writ  of  restitution  to  clearly  Identify 
the  premises.  Is  sufficient;  and  a  writ  descrlblns  the  land  by 
reference  to  a  "dwelUngr-house,  honey-house,  and  chicken- 
house  thereon/'  as  matter  of  law  covers  the  land  on  which  they 
are  situated,  'notwltstandinff  an  erroneous  description  by  sot- 
emment  subdivisions. 

m. — Action  for  Dbath — ^Protbgtion  of  Officbr  BxacuriNO  Wbit. — 
A  constable  and  his  posse  ezecutlnff  a  writ  of  restitution,  hav^e 
a  right  to  regrard  a  description  of  the  premises  by  survey  as 
erroneous,  and  to  execute  It  upon  the  premises  Identified  by 
the  buildlngrs  thereon,  and  are  protected  by  the  writ  agalnat 
any  action  for  a  death  Justifiably  caused  In  Its  enforcement. 

Id. — ^Appbjll — OBjncnoN  for  First  Timb — Plsadino — Justification  of 
Mbscbbs  of  Posbs. — ^Upon  appeal  by  a  member  of  the  constable's 
posse  who  did  not  formally  by  his  answer  Justify  under  the 
writ  and  command  of  the  constable,  where  the  record  shows 
that  the  defendants  generally  did  plead  the  writ  and  Justifica- 
tion, and  discloses  no  objection  made  by  the  plaintiff  to  the 
evidence  tending  to  show  Justification  under  the  writ,  nor 
any  request  that  Instructions  to  the  Jury  be  restricted 
to  those  defendants  who  had  pleaded  the  writ,  and  shows 
that  appellant  was  aUowed  to  testify  without  objeetlos 
that  he  was  required  to  help  the  constable  in  enforc- 
ing the  writ,  the  plaintiff  1:  estopped  from  raising  an  objec- 
tion  to   the   pleading  for   the   first   time  upon  appeal,  and  the 
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appellant  is  entitled  to  review  the  instructions  of  the  court 
relating  to  justiflcatlon  under  the  writ  and  command  of  the 
officer. 

iBk      TmEBFAM      ASSAUIg   AMD   BATTBRZ — ^FORGIBIJI   BNTBT   OF   OWMX*    OV 

laANDs — ^If  the  owner  of  land  wrongrfully  held  by  another  enters 
and  expels  the  occupantp  but  makes  use  of  no  more  force  than 
la  reasonably  necessary  to  accomplish  this,  he  will  not  be  liable 
t#  an  action  of  trespass,  nor  for  assault  and  battery,  nor  for 
Injury  to  the  occupant's  firoods,  although,  in  order  to  effect  such 
expulsion  and  removal,  it  becomes  necessary  to  use  such  force 
and  violence  as  to  subject  him  to  indictment  for  a  breach  of 
the  peace,  or  to  make  him  liable  under  the  statute  for  a  forcible 
aUtry. 

mc— Sbbonsous  iNsmncTioN — ^Lxabilitt  pob  DAMAaas. — ^An  instruc- 
tion that  the  entry  of  the  owner  upon  the  premises  by  force 
or  show  of  force  was  unlawful,  and  that  If  appellant  aided  and 
•bettea  such  entry,  he  was  liable  for  the  death  of  a  person 
killed  in  connection  with  the  entry,  though  he  did  not  aid, 
abet,  advise,  or  encourage  the  actual  killing,  is  erroneous,  not 
being  Qualified  by  the  statement  that  no  liability  for  damages 
was  created  against  any  of  the  defendants  for  the  entry  upon 
the  land,  nor  for  the  expulsion  or  attempt  at  expulsion  of  the 
occupants  by  force,  unless  more  force  or  violence  was  used 
thJkD  was  reasonably  necessary. 

UK — lysCTucTiow  CUTTXNa  Orr  Substantial  DnriNSB. — ^Where  an  erro- 
1M90US  tnvtnietion  cuts  of?  a  substantial  defense  on  the  merits, 
the  rule  that,  the  verdict  being  right  upon  the  evidence,  the 
Jndgment  should  not  be  reversed  because  of  an  erroneous  In- 
•truetlon,  has  no  application. 

I&b ^FBAtmOLBM*    JimOMBNT   FOB   POSSESSION — OFFIOBB   NOT   TtOBPASSBB. 

The  fact  that  a  Judgment  for  the  possession  of  real  property 
la  fraudulently  obtained  does  not  render  an  officer  a  trespasser 
who  exeeutes  a  writ,  regular  on  its  face,  ii«aed  on  such  Judg- 
ai««t. 

Appeal  from  an  order  of  the  Superior  Cottrt  of  San 
Diego  County,  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

irtfc#  &  McDonald,  for  Appellant  Stone. 

Works  &  Works,  and  Haines   &  Ward,  for  Respondents. 

HaynES,  C. — ^Appeal  from  an  order  denying  the  motion 
of  the  defendant,  James  Stone,  for  a  new  trial. 

The  action  was  brought  by  John  H.  Bumham  and  his  two 
minor  children  to  recover  damages  for  the  alleged  wrongful 
killing  of  Jenny  Bumham,  the  wife  of  the  plaintiff,  John  H. 
Bumham,  and  the  mother  of  the  minor  plaintiffs. 

The   third   paragraph  of   the   complaint   is   as   follows: 
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"That  on  the  eighteenth  day  of  January,  1888,  the  said  de- 
fendants, Levi  P.  Stone,  James  Stone,  George  Morris,  D.  M. 
Breedlove,  Arch  Freeman,  and  W.  H.  H.  Dinwiddle,  mali- 
ciously, willfully,  fraudulently,  and  unlawfully  contrivmg, 
conspiring,  and  confederating  together  to  attack,  assault,  and 
remove  with  force  and  arms,  one  Elizabeth  Goings  and  one 
Percy  Goings  from  their  prior  and  peaceable  possession  and 
occupation  of  the  following  described  lands  and  the  dwellings 
thereon,  situated  in  said  coimty  of  San  Diego,  state  of  Cali- 
fornia, to  wit: 

"The  southeast  quarter  of  the  northwest  quarter  of 
section  five  (5),  in  township  eleven  (11)  south,  of  range 
two  (2)  west,  San  Bernardino  meridian;  did  then  and 
there,  in  the  prosecution  of  their  said  malicious,  willful, 
fraudulent,  and  unlawful  conspiracy  and  confederation, 
enter  upon  said  premises  with  force  and  deadly  weapons, 
and  did  there  willfully  and  maliciously  attack,  assault 
and  shoot  to  death  the  said  Jenny  Bumham,  then  lawfully 
and  peaceably  being  upon  the  said  premises." 

All  the  defendants,  except  Freeman,  answered,  appellant 
answering  separately. 

The  only  error  assigned  is  that  the  court  erred  in  its  in- 
structions to  the  jury  given  at  plaintiff's  request 

An  outline  of  the  facts  in  the  case,  so  far  as  they  appear  to 
be  uncontroverted,  is  as  follows :  That  Levi  P.  Stone,  one  of 
the  defendants,  was  the  owner  of  the  southeast  quarter  of  the 
northwest  quarter  of  section  5,  in  a  given  township  and 
range,  upon  which  there  was  a  dwelling-house,  a  honey-house, 
and  a  chicken-house ;  that  during  his  temporary  absence  Eliza- 
beth Goings  and  her  son,  Percy  Goings,  entered  upon  said 
premises  and  took  possession,  claiming  that  it  was  govern- 
ment land  and  open  to  settlement,  and  refused  to  deliver  pos- 
session to  Stone  upon  his  demand.  Afterwards  Stone  com- 
menced an  action  in  forcible  entry  and  detainer  against  said 
Elizabeth  and  Percy  Goings  before  a  justice  of  the 
peace,  and  in  his  complaint  described  the  land  as  the 
southwest  quarter  of  the  northeast  quarter,  and  north 
half  of  southeast  quarter,  and  southeast  quarter  of  south- 
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east  quarter  of  section  5,  but  before  the  trial  he  amended 
the  complaint,  as  to  the  description,  so  as  to  read : 

"That  at  the  time  herinafter  mentioned,  and  for  eight 
years  prior  thereto,  he  was  in  the  peaceable  and  actual  pos- 
session and  occupation,  and  entitled  to  the  possession,  of  all 
that  certain  piece,  parcel,  and  tract  of  land  described  as 
follows,  to  wit:  South  half  of  northeast  quarter,  and  north 
half  of  southeast  quarter  of  section  5,  in  township  11  south, 
range  2  west,  San  Bernardino  meridian,  and  comprising  one 
hundred  and  sixty  acres  of  land,  and  of  the  dwelling-house, 
honey-house,  and  chicken-house  thereon." 

As  a  matter  of  fact  these  buildings  were  on  the  southeast 
quarter  of  the  northwest  quarter  of  the  section. 

Upon  the  trial  the  plaintiff,  Levi  P.  Stone,  had  judgment 
for  the  restitution  of  the  premises  described  in  the  amended 
complaint  and  a  writ  of  restitution,  "in  due  and  sufficient 
form,"  was  issued  thereon,  and  delivered  to  the  defendant, 
D.  M.  Breedlove,  a  constable,  for  service.  The  writ  is  not 
set  out  in  the  record,  and  whether  it  contains  the  added  de- 
scription of  the  buildings  does  not  appear  with  certainty.  The 
statement  simply  says:  "The  judgment  and  writ  followed 
the  description  of  the  premises  given  in  the  amended 
complaint"  The  constable  then  went  to  the  prem- 
ises on  which  the  buildings  were,  and  which  were 
occupied  by  the  Goings,  and  demanded  that  they 
vacate  the  premises,  but  they  refused  to  do  so. 
The  constable  then  left,  saying  he  would  be  back  in 
tiie  afternoon.  About  two  o'clock  he  returned  with 
Levi  P.  Stone,  James  Stone,  and  another,  and  found 
Mrs.  Bumham,  Mrs.  McConnehey,  Percy  Goings,  and 
Mrs.  Goings  in  the  house,  with  the  doors  barred,  and 
said  they  would  not  go  off.  The  constable  then  told 
them  that  if  he  had  to  put  them  off  by  force  he  would 
tfy  and  get  enough  to  do  it  next  morning.  The  next 
day,  January  17,  1888,  he  reumed  with  Levi  P.  Stone, 
James  Stone,  Arch  Freeman,  George  Morris,  and  Stock- 
man Reed,  and  in  the  effort  to  execute  the  writ,  or  to 
obtsun  possession.  Stockman  Reed,  one  of  the  constable's 
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posse,  and  Percy  Goings,  John  McConnehey^  and  Mn. 
fiumham  were  killed  or  mortally  wounded.  The  jury 
returned  a  verdict  against  all  the  defendants  for  thirty 
thousand  dollars  actual  damages,  and  in  addition  thereto, 
against  Levi  P.  Stone,  ten  thousand  dollars,  and  against 
this  appellant  for  two  thousand  dollars,  exemplary 
damages. 

So  far  as  the  record  discloses,  no  question  seems  to  have 
been  made  but  that  the  defendants  would  have  been 
justified  in  all  tliat  they  did  if  the  judgment  and 
writ  of  possession  had  described  the  subdivision  of  the 
section  .upon  which  the  buildings  occupied  by  the  de- 
fendants in  the  writ  were  fituated. 

Respondents  contend,  however,  that  as  appellant  did  not 
by  his  answer  justify  under  the  writ  and  command  of  the 
constable  that  the  question  of  the  sufficiency  of  the  writ  is 
immaterial.  It  clearly  appears  from  the  instructions  given 
to  the  jury  at  plaintiff's  request  that  the  defendants,  no  ex- 
ception being  named,  did  plead  the  writ  in  justification;  and 
the  record  discloses  no  objection  made  by  plaintiffs  to  the 
evidence  tending  to  show  justification  under  the  writ,  nor 
any  request  that  it  be  restricted  to  those  defendants  who  had 
pleaded  the  writ.  Under  these  circumstances,  appellant  con- 
tends that  respondents  are  estopped  from  raising  the  ques- 
tion upon  appeal.  Appellant  testified,  without  objection,  as 
follows: 

"The  way  I  happened  to  go  at  that  time  was  that 
Constable  Breedlove  required  me  to  go  help  him  dis- 
possess the  Goings  under  a  writ  that  had  been  issued  to 
him  as  constable  of  Bear  Valley  township,  and  I  went 
in  accordance  with  his  command."  We  think  that  appel- 
lant's contention  upon  this  point  must  be  sustained,  under 
the  authority  of  Murdoch  v.  Clarke,  90  Cal.  431,  and  if  so, 
that  he  is  entitled  to  review  the  instructions  of  the  court 
relating  to  justification  under  the  writ  and  the  command  of 
the  officer. 

The  complaint  alleged  and  the  defendants  conceded 
that  the  premises  occupied  by  the  Goings  was  the  south- 
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east  quarter  of  the  northwest  quarter,  and  the  record 
shows  without  qualification  or  contradiction  that  the 
defendant,  Levi  P.  Stone,  was  the  owner  of  it,  and  had 
been  in  possession  of  it  for  seven  or  eight  years  prior 
to  the  entry  of  the  Goings,  who  entered  unlawfully  during 
his  temporary  absence. 

The  instructions  are  too  long  to  copy  in  full  in  this 
opinion,  but  in  substance  the  jury  were  instructed  at 
Ae  request  of  plaintiffs  that  in  going  upon  the  land  for 
the  .purpose  of  obtaining  possession  by  force,  or  show  of 
force,  all  the  defendants  were  trespassers  and  their 
entry  unlawful,  and  because  thereof  each  defendant 
was  liable  for  the  killing  of  Mrs.  Bumham,  al- 
though the  killing  was  not  intended,  contemplated, 
aided,  abetted,  or  advised  by  him;  that  if  he  aided, 
abetted,  or  encouraged  the  unlawful  entry  upon  the  premises 
it  was  sufficient  to  fix  his  liability,  and  that  such  entry  was 
onlawf  ul  unless  the  writ  of  possession  covered  or  included  the 
premises  where  the  homicide  occurred;  but  did  not  instruct 
tiie  jury  whether,  as  matter  of  law,  the  reference  to  the 
tmildings  thereon,  in  the  description  of  the  premises 
contained  in  the  writ,  if  it  did  contain  such  descrip- 
tion, did  or  did  not  so  control  the  erroneous  description 
by  the  subdivisions  of  the  government  survey  as  to  include 
the  buildings  where  the  homicide  occurred,  and  operate  as  a 
justification  to  the  ofiicer  and  all  who  acted  under  his  author- 
ity, but  on  the  contrary,  expressly  left  the  jury  to  find  whether 
the  writ  did  cover  the  property  where  the  shooting  occurred. 

The  jury  were  further  instructed  that  if  they  found  that 
Levi  P.  Stone  testified  before  the  justice  of  the 
peace  that  said  buildings  were  on  unsurveyed  land,  and 
that  he  knew  at  that  time  that  the  buildings  were  on 
the  southeast  quarter  of  the  northwest  quarter,  and  if 
they  should  further  find  that  but  for  such  testimony  he 
would  have  been  unable  to  obtain  such  verdict  and  to 
recover  such  judg:ment,  and  that  he  and  the  other 
defendants  entered  under  color  of  said  writ,  and  in 
the    attempt    to    execute    the    same    Mrs.    Bumham    was 
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killed,  that  not  only  was  said  writ  of  restitution  no  justi- 
fication to  any  of  the  defendants  engaged  in  such  un- 
dertaking, but  that  they  were  authorized  to  infer  express 
malice  on  the  part  of  Levi  P.  Stone,  and  to  consider 
such  conduct  on  his  part  as  one  of  the  circumstances  to 
be  taken  into  account  in  fixing  the  damages  as  against  him. 

These  instructions  were  erroneous  in  several  par- 
ticulars. Assuming  that  the  writ  of  restitution  con- 
tained the  added  description  of  the  land  by  reference  to 
the  ''dwelling-house,  honey-house,  and  chicken-house 
thereon,"  the  court  should  have  instructed  the  jury,  as 
matter  of  law,  that  such  description  included  and 
covered  the  land  on  which  they  were  situated,  not- 
withstanding the  erroneous  description  by  government  sub- 
divisions. 

Any  description  which  will  enable  the  officer  ex- 
ecuting the  writ  to  clearly  identify  the  premises  is 
sufficient.  Freeman  on  Execution,  2d  edition,  section 
471,  in  speaking  of  writs  of  possession,  declares 
this  to  be  the  general  rule.  In  Lawrence  v.  David- 
son, 44  Cal.  177  (an  action  of  ejectment)  the  court  said: 
"We  cannot  sec  upon  the  record  that  the  descrip- 
tion of  the  excepted  tract  is  necessarily  impossible 
or  incapable  of  identification  in  the  field.  The  bay 
of  San  Francisco  is  an  object  referred  to;  the  'Dows 
claim'  and  the  'Fairbanks  claim,'  which  may,  so  far 
as  we  know,  be  well-ascertained  objects,  are  men- 
tioned too."  (See  also  Helm  v.  Wilson,  76  Cal.  476.) 
No  more  satisfactory  means  of  identifying  the  property 
cotiki  ordinarily  be  given  than  the  description  of  the 
three  buildings  mentioned. 

It  could  not  be  expected  or  intended  that  the  constable 
should  survey  the  lands  for  the  purpose  of  identifying^ 
them,  and  even  if  he  had  done  so  he  had  a  right  to 
regard  the  description  by  survey  as  erroneous,  and  to  execute 
the  writ  upon  the  premises  identified  by  the  buildings. 

In  view  of  a  new  trial  and  of  the  possibility  that  the 
writ  does  not  refer  to  the  buildings  as  a  part  of  the  de- 
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scription  of  the  laiid,  it  becomes  necessary  to  consider  the 
instructions  upon  the  supposition  that  the  writ  did  not  cover 
the  premises  from  which  it  was  attempted  to  evict  the  de- 
fendants in  the  writ 

In  such  case  the  instructions  were  also  erroneous.  Zi 
is  conceded  that  Levi  P.  Stone  was  the  owner  of  the 
buildings  and  premises  where  the  homicide  occurred, 
and  that  he  had  a  right  to  the  possession  at  that 
time.  Mrs.  Bumham  made  no  claim  that  she  was 
entitled  to  the  possession.  Her  mother  and  brother 
vsrere  in  possession,  and  the  record  shows  that  when 
the  constable,  after  demanding  that  they  vacate  the 
premises  the  morning  of  the  day  before  the  homi* 
cide,  and  being  met  with  a  refusal,  returned  in  the 
afternoon  and  found  Mrs.  Bumham  there  with  the  others  in 
the  house  and  with  the  doors  barred  She  was  also  there 
when  the  constable  and  owner  of  the  premises  returned  the 
next  day  with  the  posse,  and  at  least  aided  and  abetted  her 
mother  and  brother  in  retaining  possession.  Under 
these  circumstances,  if  she  had  survived,  she  could  not 
have  maintained  an  action  for  ft^ault  and  battery,  or 
for  any  injury  she  might  have  sustained  in  an  endeavor 
of  the  owner  to  obtain  possession,  even  if  the  ef- 
fort were  forcible. 

In  Canavan  v.  Gray,  64  Cal.  5,  it  was  held  that  where 
the  owner  of  real  property  having  the  right  of  posses- 
sion makes  a  forcible  entry,  the  person  in  wrongful 
possession  cannot  maintain  an  action  of  trespass,  that  the 
remedy  provided  by  statute  for  a  forcible  entry  is  exclusive. 

This  case  is  amply  sustained  by  the  authorities  upon  that 
subject.  Washburn  on  Real  Property,  *3g6,  after 
quoting  the  modem  English  doctrine  as  expressed  by 
Baron  Parke,  says: 

**And  the  law,  as  generally  adopted  in  the  United  States, 
may  be  assumed  to  be  substantially  as  laid  down  by 
Baron  Parke.  If  the  owner  of  land  wrongfully  held 
by  another  enter  and  expel  the  occupant,  but  makes  use 
of   no    more    force   than   is   reasonably   necessary    to  ac- 
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complish  this,  he  will  not  be  liable  to  an  acticm  of  trespass 
quarg  clausum,  nor  for  assault  and  battery,  nor  for  injury 
to  the  occupant's  goods,  although,  in  order  to  eflfect  such  ex- 
pulsion and  removal,  it  becomes  necessary  to  use  so  much 
force  and  violence  as  to  subject  him  to  indictment  at  com- 
mon law  for  a  breach  of  the  peace,  or  under  the  statute  for 
making  forcible  entry." 

The  same  author  adds:  'The  uniform  current  of  au- 
thority in  the  United  States  sustaining  the  same  doc- 
trine  is  broken  only  by  the  decisions  in  Vermont  and  Illi- 
nois.'' 

The  general  ground  upon  which  these  authorities  arc 
based  is  that  at  common  law  trespass  would  not  lie 
against  the  owner,  if  he  were  entitled  to  the  possession, 
as  in  such  case  the  person  in  possession,  being  in  wrong- 
fully, could  maintain  no  action  against  the  owner,  unless 
unnecessary  force  was  used,  and  that  die  statutes  of 
forcible  entry  and  detainer  having  provided  s  remedy 
in  such  cases,  that  remedy  is  exclusive  so  far  as  the 
wrongful  possessor  is  concerned;  but  the  public  being 
interested  in  preservings  the  peace  may  punish  the  owner 
for  resorting  to  force.  Canavan  v.  Gray,  64  Cal.  5,  pro- 
ceeds upon  this  ground.  In  Jackson  v.  Fanner^  9  Wend. 
201,  it  is  said: 

"Statutes  of  forcible  entry  and  detainer  punish  criminally 
the  force,  and  in  some  cases  make  restitution  of  the  posses- 
sion." (11  Johns.  509;  13  Johns.  340) ;  "but,  so  far  as  the 
civil  remedy  is  concerned,  there  is  none  but  what  is  afforded 
by  those  acts."  (See  also  Low  v.  Ehvelly  121  Mass.  309; 
23  Am.  Rep.  272;  S outer  v.  Codtnan,  14  R.  I.  119;  51  Am. 
Rep.  364,  and  notes;  Stearns  v.  Sampson^  59  Me.  569;  and 
4  Am.  Law  Rev.  429.)  In  Kellam  v.  Janson,  17  Pa.  St.  469, 
it  is  said :  "An  action  is  well  founded  only  when  a  right  is. 
invaded ;  but  the  plaintiff's  right  ceased  by  the  entry  of  the 
defendant — ^an  act  that  completely  obliterated  the  shadow  of 
right  cast  by  the  plaintiff's  possession.  A  complaint  against 
the  assumption  of  possession  is  a  complaint  against  the 
assertion    of   a    right,    and    a  demand    that  the  law    shall 
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give  the  plaintiff  damages  for  the  loss  of  that  which  it 
was  wrong  in  him  to  have,"  In  Sterling  v.  Warden^  51 
N.  H.  232,  it  is  said:  "It  is  clearly  the  English  law,  and 
as  we  believe  the  strongly  preponderating  (pinion  of  the 
American  courts,  that  no  civil  action  lies  against  a  landlord 
for  regainii^  with  force  the  possession  of  the  demised  prem- 
ises, unless  there  is  an  excess  of  force,  and  then  only  for 
such  excess/' 

In  the  light  of  these  authorities  the  instruction  that  the 
entry  upon  the  premises  by  force,  or  show  of  force,  was  un- 
lawful, and  that  if  appellant  aided  and  abetted  such  entry 
that  he  was  liable  for  the  death  of  Mrs.  Bumham,  though 
he  did  not  aid,  abet,  advise,  or  encourage  the  actual  killing, 
is  erroneous.  No  liability  for  damages  was  created  against 
any  of  the  defendants  for  the  entry  upon  the  land,  nor  for 
the  expulsion,  or  attempted  expulsion,  of  the  occu- 
pants by  force,  unless  more  force  or  violence  was  used  than 
was  reasonably  necessaryi  and  no  such  qualification  appears 
in  the  instructions  given  to  the  jury.  It  is  quite  true  that  ap- 
pellant did  not,  in  his  answer,  plead  the  ownership  and 
right  of  entry  of  Levi  P.  Stone.  The  case  was  tried, 
however,  without  any  apparent  reference  to  the  issues  made 
by  appellant's  answer,  and  all  the  facts  were  given  in  evi- 
dence without  objection  or  limitation.  The  court 
stated  to  the  jury  the  substance  of  the  complaint,  that 
all  the  defendants,  except  Freeman,  had  answered  de- 
nying the  allegations  of  the  complaint,  and  alleging 
that  Mrs.  Bumham  and  others  acting  with  her  first 
assaulted  them;  that  they  used  no  more  force  than  was 
necessary  to  protect  themselves  from  injury,  and  also  alleged 
facts  tending  to  justify  themselves  under  the  writ 
of  restitution.  The  jury  were  expressly  instructed  that  the 
question  of  the  title  to  the  land  was  not  before 
them;  that  "admitting  that  Stone  was  the  owner  of 
tlie  land,  and  that  Mrs.  Goings  was  wrongfully  in  posses- 
sion of  it,  this  gave  Stone,  or  anyone  acting  with  or  lor 
him,  no  right  to  enter  upon  the  land  by  force,  or  show 
of  force,  and  take  possession  of  it,  or  exclude  or  remove 
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Mrs.  Goings  or  anyone  else  from  the  land;  and  if  you 
find  that  the  defendants  went  upon  the  land  in  the  man- 
ner and  for  the  purpose  mentioned,  their  entry  was  un- 
lawful, unless  justified  for  other  reasons,  and  the  de* 
fendants  would  be  liable  for  the  consequences  resulting 
therefrom." 

Counsel  for  respondents  suggest  diat  the  verdict  being 
right  upon  the  evidence,  the  judgment  should  not 
be  reversed  because  of  an  erroneous  instruction.  That 
there  are  cases  where  the  judgment  should  stand  notwith- 
standing an  erroneous  instruction  is  not  questioned; 
but  where  the  erroneous  instruction  is  such  as  to  cut  off 
a  substantial  defense  on  the  merits  the  rule  suggested 
can  have  no  application.  The  case  was  not  tried  upon 
a  theory  which  would  justify  this  court  in  looking  at  the 
evidence  to  determine  whether  unnecessary  force  was  used 
by  the  defendants,  and  that  became  a  vital  question,  assum- 
ing that  the  writ  did  not  cover  the  premises  upon  which  die 
entry  was  made  by  them. 

The  jury  were  also  instructed  in  substance  that  if  Levi  P. 
Stone  obtained  his  verdict  and  judgment  before  the  justice  by 
false  swearing  that  the  writ  was  no  protection  to  the  defend- 
ants. But  the  fact  that  a  judgment  is  fraudulently  obtained 
does  not  render  the  officer  a  trespasser  who  executes  a  writ, 
regular  on  its  face,  issued  on  such  judgment  {Simms  v. 
Slacunif  3  Cranch,  300.)  The  question  as  to  its  effect  upon 
the  defendant,  Levi  P.  Stone,  is  not  pertinent  here. 

No  other  questions  need  be  noticed. 

The  order  appealed  from  should  be  reversed,  and  a  new 
trial  granted. 

VAvcuzf,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the 
order  appealed  from  is  reversed,  and  a  new  trial 
granted. 

Harrison,  J.,  Paterson,  J.,  McFarland,  J. 
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[No.   16358.     Department  Two.— January  26,  1894.] 

LOUIS   JAFFE,   Appellant,   v.    SOLOMON   LILIEN- 
THAL,  Administrator,  etc..  Respondent. 

▲PPBAL — Bill  or  Excbptions — Dkjlt  in  Filing — Rxvisw  or  OBuaR. — 
When  the  trial  court  aas  determined  that  a  delay  In  flllnsT  '^ 
bill  of  exceptions  hav  not  been  unreasonable,  Its  order  will  not 
be  reviewed  upon  appeal  In  the  absence  of  a  bill  of  exoeptlons 
setting  out  all  the  facts. 

OOMTINUANCa — ^NBCBBflABT      AB8BNC9      Or      PLAINTIIT — PRZPABATION     TOS 

Tbl^ — ^Where,  upon  the  day  set  for  the  trial  of  an  action,  the 
plaintiff's  attorney  moved  for  a  continuance  upon  affldaTtts 
■howlns  that  the  plaintiff,  who  resided  out  of  the  statSb  was 
oonflned  to  his  room  by  illness,  and  would  not  be  able  to  leave 
his  room  for  at  least  two  months;  that  the  plaintiff's  presence 
at  the  trial  was  Indispensably  necessary;  that  he  was  the  only 
person  who  knew  the  whereabouts  of  the  witnesses;  that  thoir 
names  had  not  been  communicated  to  plaintiff's  attorney,  and 
that  the  attorney  did  not  know  the  details  of  the  case.  It  was 
error  for  the  court  to  deny  the  continuance  and  i>roo«ed  to  a 
trial  of  the  action. 

iDb— PRBSBNOB    OT    PABTIBB    AT    TRIAX*— WAXTBI — ^DISMISSAL. — ^It    iS    the 

riffht  of  parties  to  be  present  at  the  trial  of  their  cases,  unless 
such  riirbt  is  waived  by  voluntary  and  negliirent  absence  with- 
out reasonable  excuse;  and  a  dismissal  on  account  of  the 
absence  of  a  plaintiff  which  involves  the  destruction  of  his 
rights  should  not  be  imposed,  unless  Justice  clearly  requires  it 
In. — CoNTBNTS  or  ArrmATiT— Matsrialitt  or  Bvxdbncb. — ^An  affidavit 
for  a  continuance  on  account  of  the  absence  of  a  party  under 
section  594  of  the  Code  of  Civil  Procedure  need  not  show  the 
materiality  of  the  evidence  expected  to  be  obtained. 

Appeal  from  a  juagment  of  the  Superior  Court  of  Tulare 
County. 

The  facts  are  stated  in  the  opinioa. 

/.  /.  Brazvn,  for  Appellant. 

The  court  erred  in  denying  plaintiflf's  motion  for  a  con- 
tinuance, and  such  denial  was  an  abuse  of  discretion.  Tht 
discretion  confided  to  the  court  is  a  legal  discretion  to  be 
exercised  not  capriciously  or  arbitrarily,  but  by  fixed  legal 
principles,  and  in  a  manner  to  subserve  and  not  to  defeat  the 
ends  of  substantial  justice.  (Turner  v.  Morrison,  ii  Cal. 
22 ;  Bailey  v.  TaafFe,  29  Cal.  424 ;  Stringer  v.  Dazns,  30  Cal. 
322 ;  Lybecker  v.  Murray,  58  Cal.  189.) 
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Lamberson  &  Middlecoff,  for  Respondent 

The  bill  of  exceptions  was  not  filed  in  time  and  should 
not  be  considered.  (Code  Civ.  Proc,  sec.  650;  Hayne  on 
New  Trial  and  Appeal,  sec.  159;  O'Neil  v.  Dougherty,  47 
Cal.  164.)  The  affidavits  for  a  postponement  were  insuffi- 
cient, its  they  failed  to  show  the  materiality  of  the  evidence 
expected  to  be  obtained,  or  that  due  diligence  was  used  U> 
procure  it.    (Code  Civ.  Proc.  595.) 

Haynes,  C. — On  the  21st  of  December,  1891,  this  cause 
was  set  for  trial  for  January  6,  1892.  On  that  day  plaintiff's 
attorney  moved  for  a  continuance  upon  affidavits  of  the 
plaintiff  and  his  physician  showing  in  substance  that  the 
plaintiff,  who  then  and  for  about  a  year  prior  thereto  resided 
in  Seattle,  Washington,  was  confined  to  his  room  by  an 
attack  of  acute  rheumatism  to  which  he  was  subject,  and 
was  wholly  unable  to  move  or  leave  his  room,  and  in  the 
opinion  of  his  physician  would  not  be  able  to  leave  his  room 
in  less  than  two  months.  The  affidavit  of  plaintiff  further 
stated  that  his  presence  at  the  trial  was  indispensably  neces- 
sary; that  he  was  the  only  person  who  knew  the  where- 
abouts of  the  witnesses  necessary  to  be  called  on  his  behalf ; 
that  their  names  had  not  been  communicated  to  his  attorney, 
nor  the  matters  to  which  they  would  testify.  D.  M.  Delmas^ 
Esq.,  attorney  for  plaintiff,  also  presented  his  own  affidavit 
that  plaintiff's  presence  was  necessary,  tfiat  he  did  not 
know  the  names  of  plaintiff's  witnesses,  nor  the  details  of 
the  case. 

No  counter-affidavits  were  presented.  The  continuance 
was  denied,  plaintiff's  attorney  left  the  courtroom,  and  a 
judgment  was  entered  for  nonappearance  of  the  plaintiff,  and 
the  plaintiff  appeals. 

Plaintiff's  bill  of  exceptions  was  settled  and  allowed  Feb- 
niary  3,  1892,  but  was  not  then  filed.  On  January  5,  1893^ 
Ae  court  made  an  order  reciting  that  "good  cause  appear- 
ing therefor"  said  bill  of  exceptions  should  be  filed  nunc  pro 
tunc  as  of  February  3,  1892. 

Respondent  contends  that  the  bill    of    exceptions    was 
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iiot  filed  in  time,  and  cites  section  650  of  the  Code  of  Civil 
Procedure,  the  last  clause  of  which  is  as  follows:  "When 
settled  the  bill  must  be  signed  by  the  judge  or  referee,  with 
his  certificate  to  the  effect  that  the  same  is  allowed,  and  shall 
then  be  filed  with  the  clerk." 

Whether  the  delay  was  "unreasonable,"  as  claimed  by  re- 
spondent, was  for  the  court  to  determine.  The  circum- 
stances which  the  court  held  were  sufficient  to  justify  the 
order  do  not  appear.  In  the  absence  of  a  bill  of  exceptions 
setting  out  the  facts  this  order  cannot  be  reviewed. 

We  think  the  court  erred  in  not  granting  a  continu- 
ance. 

Respondent  suggests  that  it  does  not  appear  that  plaintiff 
was  a  witness,  nor  that  his  attorney  used  any  diligence  to 
prepare  for  the  trial. 

It  seldom  happens  that  a  trial  can  be  properly  had  in 
the  absence  of  the  plaintiff,  even  where  he  is  disqualified 
as  a  witness,  especially  where  it  is  to  be  tried  upon  oral 
testimony.  With  all  the  care  that  can  reasonably  be  taken 
by  both  attorney  and  client,  some  matter  of  vital  impor- 
tance is  liable  to  be  overlooked  by  tliem  until  the  trial  calls 
it  to  the  recollection  of  the  plaintiff,  and  this  is  especially 
true  in  relation  to  matters  purely  in  rebuttal.  It  is  the 
right  of  parties  to  be  present  at  the  trial  of  their  cases. 
This  right  may  be  waived,  and  should  be  held  to  be  waived 
where  the  absence  of  the  party  is  voluntary  and  under 
circumstances  which  ought  not  to  induce  a  reasonable 
man  having  a  due  regard  for  the  rights  and  interests 
of  others  and  of  the  public,  all  of  whom  are  interested  in 
the  due  and  prompt  administration  of  justice,  to  absent 
himself. 

So  far  as  the  want  of  preparation  on  the  part  of  the 
attorney  is  concerned,  the  most  laborious  and  painstak- 
ing preparation  on  his  part  would  not  have  prevented 
the  sickness  and  absence  of  his  client ;  nor  does  jt  ap- 
pear that  if  the  plaintiff  had  not  been  sick  the  necessary 
preparation  could  not  have  been  made  after  the  case  was 

•et  !or  trial. 

CI.  cau— 11 
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Respondent  further  contends  that  the  affidavits  do  not 
show  the  materiality  of  the  evidence  expected  to  be  obtained. 

The  application  for  continuance  was  not  made  unier  sec* 
iion  595  of  the  Code  of  Civil  Procedure,  but  under  section 
594,  which  authorizes  the  court  "for  good  cause''  to  post- 
pone the  trial  in  the  absence  of  a  party.  The  consequences 
of  a  dismissal  of  an  action  because  of  the  absence  of  a  plain* 
ti£F  should  always  be  considered,  especially  where  any  reason- 
able excuse  is  shown  for  his  absence,  as  where  a  plea  of  the 
statute  of  limitations  could  be  interposed  to  a  new  action. 
In  such  case  the  dismissal  is  the  absolute  destruction  of  the 
plaintiff's  right,  and  so  serious  a  penalty  should  not  be  im- 
posed unless  the  due  administration  of  justice  dearly  re- 
quires it 

The  judgment  appealed  from  should  be  reversed. 

Vanclief,  C,  and  Searls,  C,  concurred 

For  tfie  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment appealed  from  is  reversed. 

Fitzgerald,  J.,  De  Haven,  J 

McFarland,  J. — I  concur  in  the  judgment 


[No.  18169.    Department  Two. — January  26,  189«.] 

LEVEE  DISTRICT  NO.  9,  Appellant,  v.  L.  P.  FARMER 
ET  AL.,  Respondents. 

HlQHWATt ^Al/rBBATlJN    OF   LiNB   OF   ROAD OROBR   VACATINO   POBTIOM — 

Pownt  or  SupSRVisoRS. — Where  a  petition  for  the  establlthment 
of  a  new  line  of  road,  and  the  vacation  of  a  portion  of  an 
old  road  about  two  miles  in  length,  was  slgrned  by  the 
required  number  of  qualified  peraons*  and  the  description 
•C  the  road  sougrht  to  bo  established  and  the  one  to  be 
▼acated  was  definite,  and  did  not  show  that  they  were  die- 
connected  matters  which  ougrht  not  to  be  or  could  not 
be  joined  in  the  same  proceedinR,  and  the  surveys  and 
deecriptlons  of  the  new  road  and  the  old  road  show  that  the 
new  road  is  but  an  alteration  of  the  old,  making  a  porUon  ot 
fthe  old  road    unnecessary,   and   that   the   divergence    Is   In    no 
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place  considerable,  the  board  of  Bupervisors  have  Jurisdiction 
to  make  an  order  for  laying  out  and  establlshingr  the  new  road 
and  vacating:  part  of  the  old  road. 
Id. — Judicial  Functions  or  Board— <^olultbral  attack — ^Rbyisw  of 
JUDOICBNT.— As  to  all  facts  tending  to  show  whether  the  power 
of  the  board  ouffht  or  ougrht  not  to  be  exercised,  either  by 
grantinsr  or  denyingr  the  petition  in  whole  or  in  part,  the  board 
exercises  Judicial  functions,  and  its  Judsrments  are  final,  and 
cannot  be  attacked  collaterally,  but  may  be  reviewed  upon 
certiorari,  where  the  Jurisdiction  of  the  board  has  been  exceeded. 

ID. CONSTITUTIONAL  IiAW — COMPENSATION  TO  ABUTTINO  OWNBRS — VACA- 
TION or  ROAD. — The  risrhts  of  abutting  owners  upon  a  public 
road  which  ha,s  not  been  dedicated  by  the  owners  of  the  land, 
and  in  respect  to  which  there  are  no  contract  risrhts,  or  trust 
obligratlon  of  the  public,  are  not  such  property  as  under  the 
constitution  must  be  paid  for  upon  vacation  of  the  public  road, 
and  the  provisions  of  the  Political  Code  conferring:  power  upon 
the  board  of  supervisors  to  vacate  public  roads  are  not  uncon- 
stitutional, because  not  authorisingr  the  board  to  assess  tha 
damages  caused  thereby  to  abutting  owners,  nor  to  provide 
for  compensation   to  them. 

Id. — ^EUSSMSNT  FOR  BSNRrrr  or  Public — ^Abuttxrs  Subjbct  to  8tat- 
UTOBT  Provisions. — ^The  creation  of  hisrhways  by  use,  or  under 
the  statute,  creates  an  easement  for  the  benefit  of  the  public 
for  such  time  only  as  the  public  necessities  and  convenience 
may  require,  and  creates  no  covenant  or  obligation  In  favor  of 
aa  abutter  that  It  shall  always  exist;  and  an  abutter  must  be 
held  to  have  acquired  and  improved  his  property  in  view  of 
the  fact,  that  the  statutes  which  provide  for  the  establishment 
and  maintenance  of  highways  also  provide  for  vacating:  the 
same. 

Id. — Cbbsation  of  Public  Usa — The  public  use  ceases  upon  vacation 
of  the  highway,  and  an  injury  to  an  abutting  owner  conse- 
quent upr-  such  endinff  of  the  use  cannot  be  held  to  be  a  tak- 
ing or  damafflnff  for  a  public  use,  but  such  injury  is  damnutn 
absQue  mjuria. 

Appsal  from  a  judgment  of  the  Superior  Court  of  Sutter 

County. 

The  facts  are  stated  in  the  opinion. 

M.  C  Barney,  and  W.  T.  Phipps,  for  Appellant. 

District  Attorney  A,  C.  McLaughlin,  W.  H.  Carlin,  and 

M.  B.  Sanborn,  for  Respondents. 

Haynes,  C. — ^Appellant  brought  this  action  against  the 
individuals  composing  the  board  of  supervisors  of  Sutter 
county,  two  persons  who  were  overseers  of  road  districts, 
and  others  who  were  owners  of  lands  through  which  a 
certain  road  ran,  to  enjoin  them  from  closing  up  or  vacating 
said  road. 
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Appellant  is  a  corporation  organized  to  maintain  a  levee 
along  a  portion  of  Feather  river,  to  prevent  overflows,  and 
the  part  of  said  road  in  question  is  contiguous,  for  the  greater 
part  of  its  distance,  at  least,  to  the  levee,  and  the  complaint 
alleges  that  it  is  the  only  inlet  or  outlet  to  the  levee  for  the 
purpose  of  protecting  or  repairing  the  same,  and  charges  that 
the  defendants  are  preparing  and  threatening,  and  will,  un- 
less restrained  by  the  court,  fence,  plow  up,  and  destroy  the 
same,  without  any  legal  right  or  authority  so  to  do,  to  platn- 
tiflf's  great  and  irreparable  damage.  The  prayer  is  for  « 
temporary  restraining  order,  and  a  perpetual  injunction. 

The  answer  of  defendants,  in  addition  to  denials,  alleged 
that  on  January  6,  1892,  the  board  of  supervisors  ordered  the 
road  abandoned  and  discontinued,  such  order  to  take  eflFect 
May  I,  1892. 

Upon  the  trial  the  defendants  had  findings  and  judgment 
in  their  favof,  from  which  judgment  the  plaintiff  appeals. 
The  facts  appear  in  a  bill  of  exceptions. 

At  the  commencement  of  the  trial  counsel  for  defendants 
suggested  that  if  the  orders  of  the  board  of  supenrisors 
alleged  in  the  answers  were  valid,  that  would  dispose  of  the 
case,  and  proposed  that  the  first  proofs  be  directed  to  tfiat 
issue ;  to  which  counsel  for  plaintiff  assented.  The  proceed- 
ings of  the  board  were  thereupon  put  in  evidence  by  defend- 
ants, and  plaintiff  put  in  no  evidence  whatever.  The  prin- 
cipal question,  therefore,  is  as  to  the  validity  of  Ac  order 
vacating  the  road. 

Appellant  attacks  the  validity  of  the  order  mainly  iqx)n 
two  grounds:  i.  That  the  petition  upon  which  the  proceed- 
ings were  based  was  for  laying  out  and  establishing  a  new 
road  and  vacating  an  old  one,  and  that  it  did  not  appear 
from  the  proceedings  that  there  was  any  connection  or  rela- 
tion between  the  two,  as  that  the  construction  of  the  new 
road  rendered  the  old  unnecessary. 

It  requires  neither  discussion  nor  authority  to  sustain 
the  proposition  that  two  wholly  disconnected  objects  can- 
not properly  be  joined  in  the  same  proceeding  and  order; 
and  while  these  proceedings  do  not  expressly  or  in  direct 
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language  show  that  the  new  road  is  but  an  alteration  of 
the  old,  making  a  portion  of  the  old  road  unnecessary,  the 
surveys  and  descriptions  of  the  new  road  and  the  old 
which  were  put  in  evidence  sufficiently  show  that  fact.  The 
portion  of  the  old  road  vacated  is  about  two  miles  in 
length,  and  the  point  where  the  new  diverges  from  it  at 
one  end  and  unites  with  it  at  the  other  are  given,  whilst 
the  courses  of  the  surveys  show  that  the  divergence 
i^  at  no  place  considerable,  perhaps  not  exceeding  forty 
rods. 

The  petition  was  signed  by  the  required  number  of  quali- 
fied persons,  the  description  of  the  road  sought  to  be  estab- 
lished and  the  one  to  be  vacated  were  definite,  and  did  not 
show  fhat  they  were  disconnected  matters  which  ought  not, 
or  could  not,  be  joined  in  the  same  proceeding,  and  as  to 
all  facts  tending  to  show  whether  the  power  of  the  board 
ought  or  ought  not  to  be  exercised,  either  by  granting  or 
denying  the  petition  in  whole  or  in  part,  the  board  exer- 
cises judicial  functions  (Damrell  v.  San  Joaquin  Co.,  40 
CaL  158;  In  re  Grove  Street,  61  Cal.  453;  Waugh  v.  Chaun- 
^^t  ^3  Cal.  11);  and  its  judgments  are  final  and  cannot 
be  attacked  collaterally,  but  may  be  reviewed  upon  cer- 
tiorari  where  the  jurisdiction  of  the  board  has  been  ex- 
ceeded. (Fall  v.  Paine,  23  Cal.  303;  Murray  v.  Supervisors. 
23  Cal.  495;  Damrell  v.  San  Joaquin  Co.,  40  Cal.  154;  Bix- 
ler  v.  County  of  Sacramento,  59  Cal.  701.)  This  disposes 
of  all  the  objections  to  the  introduction  of  the  records,  ex- 
cept the  second,  now  to  be  noticed,  and  upon  which  appel- 
lant principally  relies,  viz.:  That  the  provisions  of  the 
Political  Code  which  purport  to  confer  the  power  upon  the 
board  of  supervisors  to  vacate  public  roads  are  unconstitu- 
tional, because  they  do  not  authorize  the  board  to  assess  the 
damages  caused  thereby  to  abutting  owners,  nor  in  any 
manner  provide  for  compensation  to  them,  and  that  the 
rights  of  such  abutting  owners  are  property  which  under 
the  constitution  cannot  be  taken  away  or  damaged  without 
compensation. 

We  are  not  cited  to  any  case    in    this    state  where  the 
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question  thus  made  has  been  called  to  the  attenticm  of  the 
court  or  decided. 

Appellant  cites  Elliott  on  Roads  and  Streets,  page  114; 
but  this  citation  has  no  material  bearing  upon  the  question. 
The  author  is  there  discussing  the  rights  of  abutting  owners 
arising  from  the  dedication  of  streets  by  the  owner  of  the 
soil,  and  improvements  made  on  the  faith  of  such  dedica- 
tion, as  is  clearly  shown  by  the  cases  cited  in  the  footnote. 
One  of  these  cases  (Story  v.  New  York  Elevated  R.  R., 
90  N.  Y.  122)  was  where  the  city  owned  certain  lands, 
and  surveyed  and  platted  them  into  lots  and  streets,  and 
sold  them,  the  deeds  therefor  containing  a  covenant  on 
the  part  of  the  grantor  to  make  the  streets,  which  "shall 
forever  thereafter  continue  and  be  for  the  free  and  com- 
mon passage,  and  as  public  streets  and  ways  for  the  in- 
habitants and  all  others,"  etc.,  and  it  was  held  that  the 
covenantees  could  not  be  deprived  of  the  street  without  com- 
pensation. 

Another  case  cited  is  LeClerq  v.  Trustees  of  Gallipolis, 
7  Ohio,  218.  There  the  corporation  owned  the  lands  and 
platted  them,  and  designated  a  certain  portion  as  a  public 
square,  placed  a  value  on  the  lots  at  which  they  were  sold, 
the  value  of  those  on  the  public  square  being  higher  'T)e- 
cause  it  was  forever  inalienable  and  to  be  kept  open";  and 
it  was  held  "that  where  land  is  dedicated  to  the  use  of 
the  inhabitants  of  a  town,  one,  or  more,  especially  one  whose 
property  is  aflFected  in  value,  may  enforce  the  execution  of 
the  trust." 

In  the  first  of  these  cases  the  right  of  the  abutter  rested 
upon  a  covenant  in  his  deed  from  the  city,  and  in  the  second 
upon  a  trust  created  for  his  benefit,  which  the  trustees  could 
not  disregard.  Here,  however,  there  was  no  dedication,  nor 
any  covenant  on  the  part  of  the  public,  nor  any  trust  in  the 
public  of  the  land  upon  which  the  road  was  laid  for  the  use  of 
the  appellant,  or  of  the  public.  Whatever  tnj5L  existed  in  the 
state  was  of  an  easement,  not  for  the  use  or  benefit  of  appel- 
lant, but  for  the  use  of  the  public,  to  continue  for  such  time 
only  as  the  use  thereof  by  the  public  should  be  necessary;  but 
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it  does  not  appear  probable  that  the  levee  was  bnilt  because 
the  road  was  there,  or  on  the  faith  that  it  would  never  be 
vacated,  but  because  the  river  was  there  and  likely  to  over- 
flow; and,  therefore,  appellant  is  not  within  the  authority 
he  cites. 

Appellant,  however,  cites  us  to  the  statement  of  the  same 
author  at  page  662,  where  the  broad  proposition  is  asserted, 
that  **the  right  which  an  abutter  enjoys  as  one  of  the  public 
and  in  common  with  other  citizens  is  not  property  in  such 
sense  as  to  entitle  him  to  compensation  on  the  discontinu- 
ance of  the  road  or  street,  but  with  respect  to  the  right 
which  he  has  in  the  highway  as  a  means  of  enjoying  the 
free  and  convenient  use  of  his  abutting  property,  it  is  rad- 
ically different,  for  this  right  is  a  special  one.  If  this 
special  right  is  of  value — ^and  it  is  of  value  if  it  increasesi 
the  worth  of  his  abutting  premises — ^then  it  is  property,  no 

matter  whether  it  be  of     great  or  small  value 

For  this  reason  we  think  the  discontinuance  or  vacation 
of  a  street  in  such  manner  as  to  prevent  access  to  the  prop- 
erty of  an  adjoining  owner  is  a  'taking"  of  property  within 
the  constitutional  inhibition,  and  cannot  be  lawful  without 
compensation  to  such  owner.'*  The  cases  cited  by  the  author 
do  not  sustain  tfie  proposition.  Cincinnati  v.  Lessees  of 
White,  6  Pet  431,  was  where  lands  were  dedicated  and  set 
apart  "forever"  as  a  common. 

Petition  of  Concord^  50  N.  H.  530,  was  under  a  statute 
which  provided:  "On  petitions  for  discontinuance  of  high- 
ways referred  to  the  county  commissioners,  if  they  report 
for  the  discontinuance,  they  shall  assess  the  damages  occa- 
sioned to  any  person  thereby.*' 

The  Common  Council  of  Indianapolis  v.  Croas,  7  Ind. 
9,  related  to  an  alley  in  the  city,  and  it  was  held  that 
real  estate  dedicated  or  a  street  or  alley  could  not  be 
reclaimed  by  the  donor  without  the  consent  of  the 
owners  of  the  property  adjoining  such  street  or  alley. 
The  court  in  its  opinion  called  attention  to  the  dis- 
tinction between  the  modes  of  establishing  streets  in  a 
town    and    of   common    roads;   that  the  former  is  a  dedi- 
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cation  by  the  owner,  and  the  latter  by  appropriating  private 
property  to  a  public  use  by  the  state,  by  the  exercise  of  the 
right  of  eminent  domain. 

Haynes  v.  Thomas,  7  Ind.  38,  was  also  a  case  involving 
the  dedication  of  land  for  a  public  street,  and  in  no  way 
bears  upon  the  question  now  under  consideration. 

The  case  cited  from  50  Ind.  537,  Butterworth  v.  BariUtt, 
arose  under  a  statute  which  provided  that  upon  the  vacation 
of  a  highway  one  through  whose  land  the  highway  passed, 
who  should  be  injured  by  the  vacation  of  it,  should  be  en- 
titied  to  damages  for  such  injury. 

Two  other  cases  cited  by  the  author  related  to  the  right 
of  an  owner,  whose  lot  abutted  on  a  street,  to  damages  re- 
sulting from  the  use  of  the  street  by  railroads,  such  tise 
being  an  additional  servitude. 

The  only  case  cited  by  the  author  in  which  the  question  at 
bar  was  discussed  is  Pearsall  v.  Supervisors,  74  Mich.  558, 
and  the  opinion  in  that  case  concludes  as  follows:  'The 
statute  of  1887,  at  page  185,  recognizes  the  right  of  Mrs. 
Pearsall  to  her  damages  in  this  case,  and  has  undertaken 
to  provide  a  mode  for  obtaining  them,  but  is  not  the  one 
authorized  by  the  constitution."  The  reporter  adds  in  a 
footnote  that  the  act  provided  for  a  jury  of  six  freeholders 
instead  of  twelve. 

The  cases  of  Schaufele  v.  Doyle,  86  Cal.  107,  and  Brown 
V.  City  of  Seattle,  5  Wash.  35,  cited  by  appellant,  were  each 
cases  of  injury  to  abutting  property  resulting  from  a  change 
of  grade  of  an  existing  street  in  a  city,  whereby  a  change  in 
the  surface  of  the  lot  is  made  necessary  to  its  convenient  use 
and  enjoyment,  as  by  grading  or  filling,  or  changing  ap- 
proaches. In  these  cases,  as  in  multitudes  of  others  of  like 
character,  much  is  said  about  the  rights  and  property  of 
the  abutting  owner  in  the  street,  but  what  is  said  must  be 
read  in  the  light  of  the  facts  of  each  particular  case.  But 
no  one  questions  that  an  abutter  upon  a  country  highway 
has  an  interest  in  the  easement  created  for  public  use, 
but  it  does  not  follow  that  such  abutter  is  entitled  to 
damages  upon  the  vacation    of    such    highway,    nor    that 
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tiie  vacation  of  it  is  a  taking  or  damaging  of  private 
property  for  public  use.  The  interest  of  each  abutting 
owner  is  the  same.  Though  it  may  be  of  greater  use  or 
benefit  to  <Mie  than  to  others,  it  is  a  common  right, 
created  in  the  same  way,  for  the  same  purpose,  of  the 
same  duration,  and  subject  to  be  discontinued  when  the 
interests  of  the  public,  for  whose  benefit  is  was  created, 
requires  it,  that  is  when  it  ceases  to  be  necessary  for 
public  use. 

The  easement  is  created  for  the  public,  not  for  an  in- 
dividual, though  an  individual  may  have  a  private  way  even 
by  condenmation;  nor  does  the  fact  that  a  way  may  be 
necessary  for  a  single  abutter  affect  the  conclusion  that  it 
is  no  longer  necessary  as  a  public  road.  If  it  were  other- 
wise no  public  road  could  be  vacated  so  long  as  it  could 
be  shown  that  it  was  necessary  for  a  single  abutter,  and 
thus  the  public  could  be  required  to  maintain  what  is  in 
fact  a  private  way.  That  an  abutter  may  be  injured  by  the 
discontinuance  or  vacation  of  the  road  is  conceded,  but 
"there  is  no  contract  with  surrounding  property  owners  that 
a  public  improvement  shall  always  exist  as  at  present;  and 
no  damages  will  be  allowed  for  its  discontinuance,  notwith- 
standing improvements  have  been  made  on  the  supposition 
that  they  will  remain,  and  notwithstanding  property  has 
been  thereby  enhanced  in  value."  (Mills  on  Eminent  Do- 
main, sec.  317.)  In  Iowa  the  supreme  court  say:  "We 
have  held  that  the  vacation  of  a  highway  does  not  take 
from  an  individual  residing  thereon  his  property  either  for 
public  or  private  use,  and  that  he  cannot  recover  dam- 
ages therefor,  although  he  may  sustain  inconvenience  and 
loss  therefrom."     {Barr  v.  City  of  Oskaloosa,    45    Iowa, 

275.) 

The  supreme  court  of  Pennsylvania  said:  "But  by 
the  vacation  of  Washington  street  no  private  property 
was  taken  or  applied  to  public  use";  and  the  court 
further  held  that  the  power  of  the  legislature  was  not 
restrained  in  that  regard  by  the  provision  in  the  con- 
stitution     requiring      municipal      corporations      to      make 
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compensation  for  private  property  taken,  injured,  or  de- 
stroyed by  the  construction  or  enlargement  of  their  works, 
highways,  or  improvements,  and  which  also  provided  that 
private  property  should  not  be  taken  or  applied  to  public 
use  without  just  compensation.     {McGee^s  Appeal,  114  Pa. 

St  477.) 

The  supreme  court  of  Illinois  said:  *lt  is  not  true  in 
fact  or  in  law  that  defendant  has  either  taken  or  damaged 
plaintiff's  property  for  public  use.  It  has  taken  no  prop- 
erty for  public  or  any  other  use.  That  of  which  com- 
plaint is  made  is  vacating  of  certain  streets.  In  no  sense 
can  that  act  be  construed  as  either  taking  or  damaging  pri- 
vate property  for  public  use,  as  those  terms  are  xised  in 
the  constitution."  {City  of  East  St.  Louis  v.  O'Flynn,  119 
111.  20a) 

Whatever  of  apparent  hardship  there  may  be  in  particulai 
cases  where  roads  have  been  created  by  use  when  tlie  coun- 
try was  new,  as  in  this  state,  and  for  the  temporary  con- 
venience of  a  sparsely  settled  country,  a  greater  hardship 
would  be  entailed  upon  the  public  if  those  roads  could  not 
now  be  vacated  or  changed  to  meet  the  present  changed  situ- 
ation without  compensating  those  whose  premises  may  abut 
thereon  for  the  loss  or  inconvenience  they  may  sustain,  as, 
if  that  were  the  rule,  none  would  consent  to  the  change,  and 
the  added  burden  would  be  an  embargo  upon  the  creation 
of  new  and  more  desirable  roads. 

The  creation  of  highways  by  use,  or  under  the  stat- 
ute, creates  an  easement  for  the  benefit  of  the  public  for 
such  time  only  as  the  public  necessities  and  convenience 
may  require,  and  creates  no  covenant  or  obligation  in 
favor  of  an  abutter  that  it  shall  always  exist;  but,  on  the 
contrary,  the  statutes,  while  providing  for  the  establish- 
ment and  maintenance  of  highways,  also  provide  for 
vacating  the  same,  and  abutters  must  be  held  to  have 
acquired  and  improved  their  property  in  view  of  that 
fact,  and  hence  no  one  can  acquire  a  legal  interest  in  it 
other  than  that  which  is  common  to  all,  and  this  com- 
mon   interest    the    authority     relied    upon    by    appellant 
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concedes  does  not  entitle  an  abutter  to  damages  upon  the 
vacation  of  the  road. 

The  public  use  ceases  upon  such  vacation;  and  an  in- 
jury to  the  appellant  consequent  upon  such  ending  of  the 
use  cannot  be  held  to  be  a  taking  or  damaging  for  a  pub- 
lic use. 

The  first  order  of  the  board  of  supervisors  was  valid,  and 
the  second  order  passed  to  meet  an  objection  made  by  appel- 
lant was  unnecessary,  and  did  not  affect  the  validity  of  the 
first 

The  plaintiff  having  introduced  no  evidence,  the  findings 
were  proper.  If  the  fact,  or  extent,  or  amount  of  the  in- 
jury sustained  by  appellant  had  been  found  by  the  court  it 
would  not  avail  to  sustain  a  bill  for  an  injunction^  since  it 
was  damnum  absque  injuria. 

The  judgment  appealed  from  should  be  affirmed. 

Vanclief,  C,  and  Searls,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  affirmed. 

McFarland,  J.,  Fitzgerald,  J.,  De  Haven,  J. 

Hearing  in  Bank  denied. 


CNa   19198.     Department  Two. — January  26.   1894.1 

OSCAR  PALMER,  Resondent,  v.  ATCHISON,  TO- 
PEKA,  AND  SANTA  FE  RAILROAD  COMPANY, 
Appellant. 

Common  Cabrixrs— Dslat  in  Ttunspostatiok  of  Oooofs — Rxasonabub 
Tims — TiMurnxQ — DncuaRBR. — ^Where  the  complaint  in  an  action 
to  recover  damagres  for  the  alleged  failure  of  a  railroad  com- 
pany to  transport  and  deliver  to  plaintiff  five  carloads  nf  fur- 
niture within  a  reasonable  time  is  In  the  usual  form  employed 
In  common-law  actions  gx  contractu,  ^^  la  not  subject  to  a  gren- 
eral  demurrer  on  the  grround  that  the  complaint  should  have 
specified  what  was  a  reasonable  time  for  the  transportation  of 
the  ^'^ds;  and  in  the  absence  of  a  special  demurrer  directed  to 
that  point,  the  general  allegratlon  of  a  failure  to  transport 
and  deliver  within  a  reasonable  time  Is  sufllclent. 


Digitized  by  CjOOQIC 


i88  Palmer  v.  Atchison  etc.  R.  IL  Co.       lioi  Cal. 

Id. LZABUJTT     Ol     CARRUB    rOR     DVI^T ORDINARY  CARB— UNECPBCnD 

Storm. — ^A  comoion  carrier  is  liable  for  delay  In  the  transporta- 
tion and  delivery  ot  sroods  only  when  It  Is  caused  by  his  want 
of  ordinary  care  and  dllisrence;  and  where  It  appears  that  the 
delay  complained  of  occurred  upon  the  mountain  division  of  a 
railroad,  and  was  occasioned  by  an  unexpected  storm  of  un- 
usual severity  upon  that  division,  and  that  th«  oparaton  of 
the  road  used  every  reasonable  effort  to  keep  tba  llae  open, 
the  railroad  is  not  responsible  for  such  delay. 

tD. — Transportation  Ovbr  Connsctino  Ijnb. — Where  one  railroad 
company  accepts  freight  for  a  place  beyond  Its  route.  In  the 
absence  of  a  stipulation  that  such  company  shall  be  responstbl* 
beyond  the  terminus  of  its  line,  its  liability  as  a  common  ear- 
rler  ceases  upon  making  delivery  to  the  connecting  line  at  th* 
end  of  its  line. 

Id. — ^Law  or  Place  of  Contract. — ^The  law  of  the  place  whors  the 
contract  of  carriage  was  made  sroverns  in  determining  the  lia- 
bility of  the  carrier,  unless  the  parties  at  the  time  of  maklnir 
it  had  some  other  law  in  view. 

Id. — ^Law  or  Anothkr  Statr — Prxsumption. — Where  a  contract  for 
transportation  by  a  railroad  company  was  made  in  another 
state,  the  law  of  which  was  not  put  in  evidence,  it  must  be 
presumed  that  the  law  of  that  state  is  the  same  as  the  law  of 
this  state. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  refusing  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

Hunsaker,  Britt  &  Goodrich,  for  Appellant 

Luce  &  McDonald,  and  Dodson  &  Ecker,  for  Respondent 

Searls,  C. — ^This  action  was  brought  to  recover  from  de- 
fendant, a  corporation  and  a  common  carrier,  damages  sus- 
tained by  plaintiflf  by  reason  of  the  alleged  failure  of  de- 
fendant to  transport  from  Kansas  City,  Missouri,  to  San 
Diego,  California,  and  deliver  to  the  plaintiff,  within  a  reason- 
able time,  five  carloads  of  furniture.  Plaintift  had  a  verdict 
for  one  thousand  dollars,  upon  which  judgment  was  entered. 
Defendant  appeals  from  the  judgment  and  from  an  order 
refusing  a  new  trial. 

Plaintiff's  recovery  was  founded  upon  the  second  count 
of  his  complaint.  To  this  a  demurrer  was  interposed  which 
appeOaitt  contends  should  have  been  sustained,  but  wbidi 
was  overruled.  The  portion  of  the  complaint  to  which  ob- 
jection is»taken  may  be  epitomized  as  follows: 
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On  the  twenty-fourth  day  of  December,  1887,  the  de- 
fendant, for  a  valuable  consideration,  undertook  to  receive 
and  carry  over  its  road  from  Kansas  City  to  San  Diego,  and 
deliver  to  plaintiff  within  a  reasonable  time  five  carloads  of 
fomitore,  etc. 

That  defendant  received  the  same  at  the  date  mentioned 
for  the  purpose  of  transportation  aforesaid,  but  did  not, 
as  it  undertook  to  do,  transport  said  goods  to  San  Diego 
within  a  reasonable  time,  and  did  not  deliver  the  same  to 
plaintiff  until  on  or  about  February  15,  1888. 

The  objection  goes  to  the  point  that  the  complaint 
should  have  specified  what  was  a  reasonable  time  for 
the  transportation  of  the  goods  between  the  two  points, 
and  failing  to  do  so  was  open  to  an  attack  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  In  the  absence  of  a  special  demurrer  directed 
to  this  point,  we  think  the  general  allegation  of  a  failure 
to  transport  and  deliver  within  a  reasonable  time  was  suf- 
ficient 

The  form  used  by  the  pleader  is  substantially  that  laid 
down  by  Chitty  as  sufficient  in  actions  ex  contractu  in  his 
work  on  pleadings.    (2  Chitty  on  Pleading,  103.) 

It  was  admitted  at  the  trial  that  the  Atchison,  Topeka, 
and  Santa  Fe  railroad  terminated  at  Albuquerque,  New 
Mexico,  and  that  the  Atlantic  and  Pacific  ran  from  Albu- 
querque into  California  and  connected  at  Barstow  with  the 
California  Southern,  which  extended  to  San  Diego,  the  three 
roads  thus  forming  a  through  line  from  Kansas  City,  Mis- 
souri, to  San  Diego,  California,  each  road  being  operated 
by  a  different  company. 

The  five  carloads  of  goods  were  delivered  to  defendant 
at  Kansas  City,  directed  to  the  plaintiff  at  San  Diego  as 
foDows: 

2  cars  December  24,  1887. 

1  car  December  27,  1887, 

2  cars  January,  t888. 

The  company  furnished  to  the  shipper  bills  of  lading, 
which,  90  far  as  important  here,  were  as  follows: 
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"(12-24-1887.) 

"ATCHISON,  TOPEKA  AND  SanTA  Fe  R.  R.  CO. 

"K.  C.  Station. 

*'WilI  receive  the  under-noted  property  and  transport  it 
over  the  road  and  deliver  to  consignees,  or  the  next  company 
of  carriers  (if  the  same  is  going  beyond  its  line  of  road), 
for  them  to  deliver  to  the  place  of  destination  of  said  prop- 
erty; it  being  distinctly  understood  that  this  company  shall 
not  be  responsible  as  common  carriers  for  said  property  be- 
yond its  line  of  road,  or  while  at  any  of  its  stations  awaiting 
delivery  to  such  carriers — the  company  being  liable  as  ware- 
housemen only.  Abemathy  Fur.  Co.  Shipper,  to  Oscar 
Palmer,  Consignee,  San  Diego,  California,"  etc.  Then  fol- 
lows usual  description  and  number  of  car.  Signed,  "Wm. 
Carroll  for  the  Co."  The  bills  of  lading  for  the  several  cars 
were  the  same  except  as  to  date,  numbers,  etc. 

The  evidence  shows,  without  substantial  contradiction, 
that  on  the  fifth  day  of  January,  1888,  a  snowstorm  of*  un- 
precedented severity  commenced  over  the  mountain  region 
traversed  by  the  Atlantic  and  Pacific  railroad,  which  lasted 
for  a  period  of  ten  days  to  two  weeks,  blocking  the  road 
and  practically  stopping  the  transportation  of  freight,  dur- 
ing which  time  some  six  himdred  and  eighty-three  loaded 
cars  accumulated  at  Albuquerque  and  in  its  vicinity,  with 
the  result  that  when  the  road  was  again  opened  it  was, 
say  thirty  days,  before  the  accumulated  freight  was  finally 
passed  over  the  road. 

The  Atlantic  and  Pacific  Company  seems  to  have  made 
every  effort  to  open  its  road;  it  rented  some  thirty-eight 
locomotives  in  addition  to  forty-six  owned  by  it,  most  of 
which  for  many  days  were  engaged  in  an  effort  to  open  the 
road,  and  no  labor  or  expense  was  spared  in  the  work. 
The  yards  and  sidetracks  of  the  Atlantic  and  Pacific  road 
became  filled  with  cars  until  they  could  receive  no  more, 
when  they  notified  the  defendant  to  hold  all  cars  at  Albu- 
querque until  they  were  able  to  receive  and  forward  them. 
This  unexpected  blockade  on  the  Atlantic  and  Pacific  is 
shown  to  have  been  the  sole  cause  of  the  delay  of  plain- 
tiff's goods. 
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There  is  no  showing  of  delay  upon  defendant's  road  ex- 
cept as  the  cars  were  held  by  it  at  and  near  its  western 
terminus  because  the  Atlantic  and  Pacific  could  not  receive 
and  forward  them. 

All  the  goods  were  shipped  prior  to  the  storm  except  those 
in  the  two  cars  shipped  January  7th,  and  when  the  storm 
was  over  the  cars  were  sent  forward  from  Albuquerque  in 
the  order  received. 

It  must  be  conceded  that  a  railroad  company  receiving 
freight  for  transportation  over  its  own  and  connecting  lines, 
which,  by  reason  of  some  fact  known  to  it  and  unknown  to 
the  shipper^  is  liable  to  detention  beyond  the  usual  time 
occupied  in  transit,  should  inform  the  shipper  of  such  fact, 
in  order  that  the  latter  may  exercise  his  judgment  as  to  the 
propriety  of  making  the  shipment.  There  is  not,  however, 
any  evidence  in  the  record  tending  to  show  that  defendant 
had,  at  the  date  of  the  last  shipment  on  January  7th,  any 
knowledge  of  the  storm  which  then  and  since  the  5th  had 
been  prevailing  on  the  mountain  division  of  the  Atlantic 
and  Pacific. 

Very  slight  evidence  would  be  sufficient  notice  of  such 
a  fact  had  the  storm  been  near  at  hand  or  on  its  own 
road,  but  when  we  consider  that  it  was  upon  another  road 
over  one  thousand  miles  away  and  in  a  region  where 
storms  of  the  nature  and  duration  of  the  one  in  question 
were  unknown  up  to  that  time,  we  cannot  see  how,  in  the 
absence  of  evidence,  defendant  can  be  presiuned  to  have 
known  that  an  unusual  storm  had  set  in»  any  more  than 
it  would  be  presumed  to  know  tl-e  length  of  time  it 
would  continue,  or  the  great  depth  to  which  the  snow  would 
fall. 

In  passing  judgment  on  this  question  we  are  not  at 
liberty  to  view  it  in  the  light  of  present  known  facts, 
but  must  confine  ourselves  to  the  facts  apparent  when 
defendant  received  the  freight.  We  must  bear  in  mind 
that  the  blockade  occurred  in  a  latitude  and  at  a  point 
where  a  like  storm  was  not  to  be  expected,  and  where  if 
snow    fell    it   might   be   expected  to  be  of  short  duration. 
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and  that  freight  received  at  Kansas  City,  and  requiring  sev- 
eral days  to  reach  the  point  in  question,  might  reasonably  be 
expected  to  meet  an  open  road  by  the  time  it  reached  the 
point  of  difficulty. 

Under  such  circumstances,  had  the  proofs  shown  knowl- 
edge of  the  storm  on  the  part  of  defendant  at  die  date  of 
receiving  the  goods,  it  cannot  be  aaid  as  a  mattrr  of  law 
that  a  failure  to  notifv  the  shipper  was  negligence,  but  onlv 

that  it  was  such  evidence  of  negligence  as  should  be  sub- 
mitted to  the  jury  to  determine  whether  there  was  in  fact 
negligence  on  the  part  of  defendant 

Respondent  claims  that  defendant  was  aware,  when  it 
received  the  goods,  that  there  was  a  great  blockade  of  freight 
on  its  different  connecting  lines  to  haul  which  they  were  un- 
prepared, and  that  this  unusual  press  of  business  coupled 
with  inadequacy  of  rolling  stock  was  the  cause  of  the  delay ; 
tiiat  defendant  had  notice  of  these  facts  and  should  have 
notified  the  consignor  of  plaintiff,  and  failing  so  to  do,  it 
is  hable. 

The  testimony  on  this  point  is  to  the  effect  that  it  was 
the  busy  season  of  the  year  for  traffic  and  travel  to  southern 
California ;  that  a  large  volume  of  freight  wa»  moving  west- 
ward over  the  road. 

The  testimony  shows,  however,  that  "the  principal  reascMi 
for  the  delay  was  on  account  of  the  snowstorm,  for,  had  it 
not  been  for  the  snowstorm,  the  delay  would  not  have  oc- 
curred. The  rush  of  freight  or  the  rapid  increase  of  freight 
over  usual  traffic  did  not  cause  the  delay  for  this  rea- 
son. .  .  .  The  snowstorm  alone  was  the  primary  cause 
of  the  vlelay  of  the  transportation  of  freight  which  I  have  de- 
scribed. By  primary  cause,  I  mean  the  line  was  open  for 
business  before  the  snowstorm,  and  was  running  regularly, 
and  then  when  the  snowstorm  came,  that  it  took  such  a  large 
amount  of  motor  power  to  open  up  the  line  Aat,  wUIe  we 
were  clearing  it,  no  freight  or  passenger  traffic  could  be 
moved  over  the  mountain  division,  and  in  the  mean  time  it 
allowed  freight  to  greatly  accumulate  at  other  points.'* 

The  same  witness,  after  describing   the    storm  and  the 
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efforts  to  keep  the  Atlantic  and  Pacific  open,  says:  "I  do 
not  see  that  the  delay  could  have  been  avoided.  If  that 
snowstorm  had  not  happened,  Mr.  Palmer's  cars  would  have 
gone  through  all  right.  The  line  was  running  on  good  time 
previous  to  the  storm.'^ 

Thus  much  is  quofed  as  a  sample  of  the  evidence  on  the 
part  of  defendant  which,  we  think,  establishes  the  fact  with- 
out substantial  conflict  that  the  delay  complained  of  occurred 
upon  the  Atlantic  and  Pacific  road  and  was  occasioned  by 
the  storm  upon  the  mountain  division  of  that  road,  and  that 
the  operators  of  such  road  used  every  reasonable  effort  to 
keep  the  line  open. 

''A  common  carrier  is  liable  for  delay  only  when  it  ia 
caused  by  his  want  of  ordinary  care  and  diligence."  (Civ. 
Code,  sec  2196.)  "Accordingly  it  has  been  held  that  when 
the  carrier's  canal-boat  was  run  into  by  a  scow,  which  made 
it  necessary  for  him  to  stop  for  repairs,  the  delay  thereby  oc- 
casioned was  excusable  (Parsons  v.  Hardy,  14  Wend.  215)  ; 
or  when  he  was  delayed  by  deep  snow  which  made  the  road 
temporarily  impassable  (BaUetUine  v.  Railroad,  40  Mo.  491 ; 
Breddon  v.  The  Railway  Co.,  28  U  J.  Ex.  51 ;  32  L.  T.  94)  ; 
or  the  washing  away  of  a  bridge  over  a  stream,  which  it 
was  necessary  for  the  carrier  to  cross,  by  a  freshet.  (Vicks- 
burg  etc.  R.  R.  Co.  v.  Ragsdale,  46  Miss.  458.)  ....  So 
a  railroad  company  will  be  excusable  for  delay  in  the  de- 
livery of  goods,  when,  having  running  powers  upon  an- 
other road,  it  is  obstructed  by  the  negligence  of  the  latter. 
(Livingston  v.  New  York  etc.  R.  R.  Co.,  5  Hun,  562 ;  Tay- 
lor V.  Railway  Co.,  L.  R.  i  Com.  P.  385;  Hutchinson  on 
Carriers,,  sec.  331.) 

The  measure  of  liability  of  a  common  carrier  of  mer- 
chandise in  case  of  its  loss  or  injury  is  very  different 
from  that  imposed  upon  him  for  delay  in  transporting 
and  delivering  such  merchandise.  In  the  former  case 
lie  is  liable  for  its  value  in  any  event,  except  from  some 
inherent  weakness,  defect,  or  vice,  or  from  the  spon- 
taneous action  of  the  property  itself,  or  the  act  of  a 
pablic  enemy,  or  the  act  of  the  law,   or   ''any  irresistible 
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superhuman  cause/^  (Civ.  Code,  sec.  2194.)  While  for 
delay  he  is,  as  before  quoted,  only  liable  for  a  want  of 
"ordinary  care  and  diligence." 

Railroad  companies  may  bind  themselves  by  contract  not 
only  to  convey  over  their  own  but  over  connecting  lines,  and 
may  bind  themselves  to  deliver  goods  within  a  given  time 
(Pereira  v.  Central  Pacific  R.  R.  Co.,  66  Cal.  92) ;  but  in 
the  absence  of  such  contract,  express  or  implied,  they  are 
only  bound  to  transport  them  to  the  termini  of  their  own 
lines  and  to  deliver  them  to  the  connecting  carrier  for  trans- 
portation to  their  final  destination,  and  that  within  a  reason- 
able time.  (Hutchinson  on  Carriers,  sees.  102,  103  a,  145* 
159  b,  154,  and  cases  cited.) 

The  English  courts  hold  that  where  goods  are  delivered 
to  a  railway  company,  to  be  transported  beyond  the  terminus 
of  its  line  by  a  connecting  company,  the  presumption  is  that 
the  company  receiving  them  is  liable  for  loss,  injury,  or 
delay  occurring  beyond  its  own  line.  Muschamp  v.  LanccLster 
etc.  Ry.  Co.,  8  Mees.  &  W.  421,  is  the  leading  English  case 
upon  this  question. 

The  rule  as  enunciated  in  that  case  was  that  when  the 
carrier  accepts  for  carriage  goods  directed  to  a  destination 
beyond  its  own  route,  it  assumes,  by  the  very  act  of  accept- 
ance, in  the  absence  of  any  express  contract  on  the  subject,, 
the  obligation  to  transport  them  to  the  place  to  which  they 
may  be  directed. 

This  rule  has  been  steadily  adhered  to  in  the  English 
courts.  On  the  other  hand,  the  majority  of  the  Amer- 
ican courts  have  held  that  in  the  absence  of  any  other 
contract  than  that  implied  by  an  acceptance  of  the  goods 
for  carriage,  the  obligation  of  the  carrier  extends  only 
to  the  end  of  his  route,  and  a  delivery  there  to  the  next 
connecting  carrier  to  further  or  complete  the  carriage, 
and  that  in  order  to  be  bound  there  must  be  a  positive 
agreement,  express  or  implied,  extending  the  liability. 
(Nutting  v.  Connecticut  etc.  R.  R.  Co.,  1  Gray,  502 ;  Grar 
V.  Jackson,  51  N.  H.  9,  and  cases  cited.)  From  the  re- 
view of  the  cases  in  Gray  v.  Jackson  it  will  be  seen  that 
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the  rule  is  by  no  means  uniform  in  this  country.  Oiw  Civil 
Code  has,  however,  settled  the  question  in  this  state.  Sec- 
tion 2201  is  as  follows:  ''If  a  ccmimon  carrier  accepts 
freight  for  a  place  beyond  his  usual  route,  he  must,  unless 
he  stipulates  otherwise,  deliver  it  at  the  end  of  his  route 
in  that  direction  to  some  other  competent  carrier  carrying 
to  the  place  of  address,  or  connected  with  those  who  thus 
cany,  and  his  liability  ceases  upon  making  such  de- 
livery." 

That  there  was  no  stipulation  on  the  part  of  the  defendant 
CO  be  responsible  beyond  the  terminus  of  its  line,  and  that 
it  expressly  limited  its  liability  to  its  own  road  is  attested  by 
its  receipt  for  the  goods,  which  in  such  cases  amounts  to  a 
bill  of  lading  in  which,  as  it  might  do,  it  expressly  limited 
its  liability  to  transportation  over  its  own  road.  {Pollard  v. 
Vinton,  105  U.  S.  7;  Hutching  on  Carrifirs,  sees.  121,  122; 
Civ.  Code,  sec.  2176.) 

The  law  of  the  place  where  the  contract  is  made  governs 
in  determining  the  liability  of  the  carrier,  unless  the  parties 
at  the  time  of  making  it  had  some  other  law  in  view.  {Livers- 
pool  etc.  Steam  Co,  v.  Phenix  Insurance  Co,,  129  U.  S.  397 ; 
In  re  Missouri  Steamship  Co,,  L.  R.  42  Ch.  Div.  321 ;  Hasel 
r.  Chicago  etc.  Ry.  Co.,  82  Iowa,  477;  Fonseca  v.  Cunard 
Steamship  Co.,  153  Mass.  553!) 

There  are  exceptions  to  this  rule  founded  upon  the  sup- 
posed intention  of  the  parties,  gathered  from  circtunstances 
surrounding  the  transaction.  {Ryan  v.  M .  K.  &  T.  R.  R.  Co., 
65  Tex.  13.) 

Thus  much  is  said  to  indicate  that  the  question  is  not 
overlooked.  The  cause,  so  far  can  be  determined  from 
the  record,  was  tried  upon  the  theory  that  the  law  of  Cali- 
fornia is  applicable.  There  is  no  suggestion  that  the  law 
of  Missouri,  where  the  contract  for  transportation  was  made, 
-w^as  put  in  evidence. 

Under  such  circumstances  we  are  not  at  liberty  to 
assume  as  a  fact  that  the  state  of  Missouri  has  a  special 
statute  on  the  subject,  but  must  presume  as  a  question 
of  law  that  the  law  of  that  state  is  the  same  as  our  own. 
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(N orris  v.  Harris,  15  Cal.  226;  Hill  v.  Grigsby,  32  Cal.  56; 
Tayor  v.  5'Aaw,  39  Cal.  540;  Brown  v.  San  Franciscc  Gas 
Light  Co.,  58  CaL  426;  Marsters  v.  Lash,  61  CaL  622 ;  Shurn^ 
way  V.  Leakey,  67  CaL  458.) 

Judged  by  our  own  statute  and  by  the  lawful  limitation 
which  defendant  might  and  did  embrace  in  its  bill  of  lading, 
it  was  bound  to  transport  to  Albuquerque,  and  deliver  to 
the  Atlantic  and  Pacific  connecting  road,  within  a  reasonable 
time,  plaintiff's  goods. 

This  it  is  shown  to  have  done,  except  as  it  was  prevented 
without  fault  of  its  own  by  the  inability  of  the  Atlantic  and 
Pacific  to  receive  them  when  they  reached  the  terminus  of 
defendant's  line.  That  the  delay  was  caused  upon  the  At- 
lantic and  Pacific  road  by  act  of  God,  or  "irresistible  super- 
human cause,"  is,  we  think,  clearly  established.  The  scintilla 
of  evidence  to  the  contrary  is  not  sufficient  to  establish  a 
substantial  conflict ;  but  waiving  this  question,  the  negligence, 
or  want  of  it,  on  the  part  of  the  connecting  road,  is  not  one 
for  which  this  defendant,  under  its  contract,  and  the  statute 
can  be  held  liable. ' 

It  follows  that  the  evidence  is  insufiicient  to  justify  the 
verdict,  and  it  is  against  law. 

The  judgment  and  order  appealed  from  should  be  reversed 
and  a  new  trial  ordered. 

Haynes,  C,  and  VxscutJf,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  reversed,  and  a  new  trial 
ordered. 

McFasland,  J,  De  Haven,  J.,  Fitzgerald,  J. 
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tNo.  21041.    In  Bank.— January  se.   1894.] 

Ex  Parte  AH  CUE  on  Habeas  Corpus. 

CoNirrruTiONAL  Law — Statb  Chikbsb  Exclusion  act — Regulation  of 
Coi£mRai.^Th6  act  of  March  20,  1891,  to  prohibit  Chinese  per- 
sons from  comlnflT  Into  the  state,  and  prescrlblnflr  terms  and 
conditions  upon  which  those  resldlnff  in  the  state  shall  be  per- 
mitted to  remain  or  travel  therein,  is  in  excess  of  the  power 
of  the  state,  and  in  conflict  with  the  constitution  of  the  United 
States,  which  ffives  exclusive  power  to  the  general  erovemment 
to  resulate  commerce  with  foreism  nations;  and  Conerress.  In 
the  exercise  of  its  constitutional  power,  havlnflr  prescribed  the 
terms  upon  which  the  Chinese  now  here  shall  be  permitted  to 
remain  within  the  United  States,  it  is  beyond  the  power  of  the 
state  to  impose  any  further  conditions. 

Hearing  in  the  Supreme  Court  upon  a  writ  of  habeas 
corpus. 

The  facts  are  stated  in  the  opinion  of  the  court 

Thomas  D.  Riordan,  and  Harvey  5.  Brawn,  for  Petitioner. 

Attorney  General  W.  H.  H,  Hart,  contra. 

The  Court. — The  petitioner  was  at  the  date  of  the  issu- 
ance of  the  writ  herein  imprisoned  by  the  chief  of.  police 
of  the  city  and  county  of  San  Francisco,  charged  with  the 
alleged  crime  of  ''unlawfully  coming  in,  being,  and  re- 
maining within  the  limits  of  the  state  of  California/'  in 
violation  of  an  act  of  the  legislature  of  this  state  approved 
March  20,  1891  (Stats.  1891,  p.  185),  entitled:  "An 
act  to  prohibit  the  coming  of  Chinese  persons  into  the 
state,  whether  subjects  of  the  Chinese  Empire  or  other- 
wise, and  to  provide  for  registration  an4  certificates  of 
residence,  and  determine  the  status  of  all  Chinese  per- 
sons now  resident  of  this  state,  and  fixing  penalties  and 
punishments  for  violation  of  this  act,  and  providing  for 
deportation  of  criminals."  The  main  purpose  of  this 
act,  as  shown  by  its  title  and  by  its  provisions,  is  to 
prohibit  Chinese  persons  from  coming  into  the  state, 
and    also   to    prescribe    terms  and  conditions  upon  which 
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those  residing  within  the  state  shall  be  permitted  to  remain 
or  travel  between  different  pomts  in  the  state.  The  power 
thus  attempted  to  be  exercised  is  one  which  belongs  ex- 
clusivelj  to  the  general  government  by  virtue  of  its  authority 
to  regulate  commerce  with  foreign  nations  (section  8,  article 
I,  of  the  constitution  of  the  United  States),  relating,  as  it 
does,  to  a  subject  matter  in  which  all  the  people  of  the 
United  States  are  concerned,  and  not  alone  those  of  the 
state  of  California.  Congress,  in  the  exercise  of  its  con- 
stitutional power,  has  prescribed  the  terms  upon  which  the 
Chinese  now  here  shall  be  permitted  to  remain  within  the 
United  States;  and  it  is  beyond  the  power  of  the  state  to 
impose  any  further  conditions.  {^Ah  Kow  V.  Nunan,  5  Saw. 
563.  See  also  Chinese  Exclusion  Case,  130  U.  S.  604;  Fong 
Yue  Ting  v.  United  Staies,  149  U.  S.  711,  712.)  The  statute 
under  which  the  petitioner  is  held  is  so  plainly  in  excess  of 
the  |x>wer  of  the  state,  and  in  conflict  with  the  constitution 
of  the  United  States,  that  any  extended  discussion  of  its  pro- 
visions is  wholly  unnecessary.    The  petitioner  is  disdiarged. 


[Mo.  16828.     In  Bank.— January  29,  1894.] 

THE  GRANGER'S  BANK  OF  CALIFORNIA,  Peti- 
tioner, V.  THE  SUPERIOR  COURT  OF  THE  CITY 
AND  COUNTY  OF  SAN  FRANCISCO,  Respondent. 

E^ROHainoN — SnPBBMs  Court — New  Trial — ^Rshbasino. — ^A  petition 
for  a  rehearlner,  and  not  a  motion  for  a  new  trial,  Is  the  proper 
remedy  for  one  deslrlnflr  a  rehearing  of  an  orlg^lnal  petition  In 
the  supreme  court  for  a  writ  of  prohibition,  after  a  decision 
has  been   rendered   thereupon. 

Tn — CoNSTrruTioNAL  Law — Construction  of  Code — Original  Jurisdic- 
tion or  SupRBMfl  Court. — ^The  constitution  of  the  state  and  the 
rule  maklner  a  Judgment  rendered  In  the  supreme  court  final 
unless  a  rehearlnflr  Is  granted  within  thirty  days  do 
not  make  any  distinction  between  cases  of  appellate,  and  cases 
of  original,  jurisdiction;  and  the  provisions  of  the  Code  of  clvii 
Procedure  regulating  new  trials  have  no  application  to  proceed- 
ings Instituted  In  the  suprema  court  In  the  exercise  of  Its  orlgf* 
nnl   Jurisdiction. 
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Motion  to  set  aside  an  order  grainting  a  rehearing. 

The  facts  are  stated  in  the  opinion  of  the  court 

Robert  Y.  Hayne,  for  Petitioner. 

George  W.  Toude,  Jr.,  and  Henry  S.  Fooie,  for  Re- 
spondent. 

McFarland,  J. — This  proceeding  is  an  original  petition 
in  this  court  for  a  writ  of  prohibition.  There  was  a  de- 
cision here  in  favor  of  petitioner  August  19,  1893;  But 
within  thirty  days  thereafter  an  order  of  this  court  was 
made  granting  a  rehearing.  Petitioner  now  moves  to  set 
aside  said  order  granting  said  rehearing  upon  the  ground 
that  the  court  had  no  power  to  make  it— contending  that  a 
motion  for  a  new  trial  was  the  proper  remedy. 

The  point  was  substantially  determined  against  petitioner's 
contention  in  In  re  Tyler,  71  Cal.  374.  It  may  be  further 
said  that  the  present  constitution  provides  that  the  judgment 
of  a  department  of  this  court  shall  be  final  in  thirty  days, 
unless  before  that  time  ordered  into  Bank;  and  that  there 
has  been  a  rule  in  this  court  ever  since  its  origin  that  a  judg- 
ment of  the  court  in  Bank  shall  be  final  in  thirty  days, 
unless  before  that  time  a  rehearing  shall  have  been  granted. 
Neither  the  constitution  nor  the  rule  makes  any  distinc- 
tion between  cases  of  appellate  jurisdiction  and  cases  of 
original  jurisdiction;  and  indeed  most  of  the  cases  here 
which  are  in  form  original  are,  like  the  case  at  bar, 
in  their  nature  appellate.  Therefore,  to  apply  to  this 
court  those  parts  of  the  Code  of  Civil  Procedure  about 
new  trials,  etc.,  which  are  evidently  intended  to  regu- 
late procedure  in  the  superior  courts  would  be  to  over- 
turn the  constitutional  provision  above  mentioned,  as 
well  as  the  ancient  rule  and  uniform  practice  of  the 
court.  A  motion  for  a  new  trial,  with  its  attendant 
consequences  and  delays,  would  suspend  a  judgment 
rendered   here   beyond    the   time  fixed  by  the  constitution 
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and  the  rule.  Many  of  the  provisions  of  the  code  about  pro- 
cedure have  reference  to  appeals,  and  were  intended  as  means 
for  the  perfection  of  records  in  the  superior  courts  upon 
which  cases  might  be  reviewed  in  the  appellate  court;  but 
in  an  original  proceeding  here  this  court  has  its  own  record 
The  general  power  of  this  court  to  grant  rehearing^  is  fully 
discussed  and  declared  in  the  opinion  delivered  by  Beatty, 
C.  J.,  in  the  Jessup  Case,  8i  Cal.  459. 

The  motion  to  set  aside  the  order  granting  a  rehearing  is 
denied. 

T>t.  Hav«n,  J.,  Harrison,  J.,  PAncRSON,  J.,  and  BSAtTY, 
C  J.,  concurred. 


[No.  IflTl.    Departmeat  Ob«.— JaiiiiuT  St,  in4.] 

NORTHERN  COUNTIES  INVESTMENT  TRUST 
(LiMrTED),  Appmjua^,  v.  JOHN  CADMAN  sr  al..  Re- 
spondents. 

FORBOIXWURB   DflCRBB — SAUI  UNDSS   BJLBCUTION — ^PUBXJOATION  OT  NonCH 

— WRIGHTS  or  SHBtifT-— DisBcnoN  OF  Pabtt.— Under  sections  02 
and  698  of  the  Code  of  Civil  Procedure,  it  is  the  duty  and  rlfflit 
of  the  sheriff  to  publish  the  notice  of  sale  under  ezecutlmi 
foreclosure  decree,  and  he  alone  has  the  power  to  determine 
and  select  the  places  and  newspapers  In  which  to  publish  the 
required  notice,  and  the  attorneys  for  the  party  enforcing:  the 
decree  have  no  ri^ht  to  contract  for  the  publication  of  the 
notice  in  a  particular  newspaper,  or  to  direct  the  sheriff  to 
make  such  publication. 

Appeal  from  an  order  denying  plaintiff's  motion  that  the 
court  direct  the  sheriff  to  publish  notice  of  sale  under  execu- 
tion in  a  particular  newspaper. 

The  facts  are  stated  in  the  opinion. 

Smith  &  Winder,  and  Victor  Montgomery,  for  Appellant 

The  attorney  of  a  judgment  creditor  has  implied  au- 
thority to  direct  the  sheriff  as  to  the  time  and  manner 
of    enforcing    the  execution.     (IVUlard    v.    Goodrich,    31 
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Vt  597;  Gorham  v.  Gale,  7  Cow.  739;  Brwin  v.  Blake,  8 
Pet  18;  Linch  v.  Commonwealth,  16  Scrgt.  &  R.  368;  Jen- 
ney  v.  DelesderMer,  20  Me.  183;  Webb  v.  IKW^  18  Tex. 
572;  Kimball  v.  Perry,  15  Vt  414-)  Proceedings  under 
the  execution  are  proceedings  in  the  suit,  and  the  attorney's 
right  to  control  the  officer  in  executing  the  process  is  every- 
where upheld.  (Union  Bank  v.  Geary,  5  Pet  99;  Read  v. 
French,  28  N.  Y.  285 ;  Silvis  v.  Ely,  3  Watts  &  S.  420;  Ward 
V.  Roy,  69  N.  Y.  96.)  The  attorney  has  control  over  the 
execution  in  every  respect;  he  may  withdraw  it  from  the 
hands  of  the  sheriff,  or  suffer  it  to  become  dormant,  or 
authorize  the  officer  to  depart  from  the  usual  course  of 
his  duty.  (/«  re  Hampton^  2  G.  Greene,  137;  Tucker  v. 
Bradley,  15  Conn.  50;  Pierce  v.  Partridge,  3  Met  44;  Rogers 
V.  McDearmid,  7  N.  H.  506;  Pitts  v.  Johnson,  22  Ga.  307; 
Richardson  v.  Bartley,  2  B.  Mon.  328;  Patton  v«  Hamner, 
28  Ala.  618;  HiU  V.  Pratt,  29  Vt  119;  Stem/  Appeal,  64 
Pa.  St  447;  Sherry  v.  Schuyler,  2  Hill,  204;  Ca/Zon  v. 
Camp,  1  Wend.  365;  Coming  v.  Southland,  3  Hill,  552; 
WdUtrs  v.  S'y*^^,  22  Wend.  566,  569;  iV^i^oH  v.  Cao*,  19 
m.  440;  iirwwlrim^  v.  Garrow,  6  Cow.  465,  /?m/  v.  Wzg- 
ner,  30  N.  Y.  18;  Smith  on  Sheriffs  and  Constables,  p. 
308.)  The  officer  is  bound  to » obey  the  attorney's  instruc- 
tiona.  (Jackson  v.  Anderson,  4  Wend.  480.)  Where  an 
attorney  is  employed  to  collect  a  debt,  it  implies  as  great 
a  discretion  vested  in  him  after  judgment  as  before. 
(Code  Civ.  Proc.,  sec.  283;  McDonald  v.  Todd,  i  Grant,  17; 
Butler  v.  Knight,  L.  R.  2  Ex.  109.)  The  spirit  if  not 
the  letter  of  the  statute  authorizes  the  attorneys  to  give 
written  instruction^,  such  as  were  given  in  this  case, 
and  makes  it  the  duty  of  the  sheriff  to  obey  said  in- 
structions. (Pol.  Code,  sec.  4185.)  The  court  had  the 
power  to  compel  the  sheriff  to  perform  the  duty  thus 
imposed.  (Code  Civ.  Proc.,  sees.  128,  177,  187.)  The 
attorney  and  sheriff  are  both  officers  of  the  court,  and 
the  attorney  who  causes  process  to  be  issued  in  behalf 
of  his  client  and  places  the  same  in  the  hands  of  the 
sheriff     for    execution    is,    in    respect    to    the    process. 
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superior  to  the  sheriff  and  has  the  power  to  control  the 
sheriff's  action  in  respect  to  the  process.  {Houston  v. 
Williams,  13  Cal.  24;  Kennedy  v.  Hamer,  19  Cal.  386;  Ex 
parte  Hartman,  44  Cal.  32;  Mawson  v.  Mawson^  50  Cal. 
542;  Grady  v.  Porter,  53  Cal.  680;  People  v.  Center,  54 
Cal.  236.) 

F.  O.  Daniel,  and  Charles  S,  McKelvey,  for  Respondent 

The  duty  of  the  sheriff,  in  selecting  the  paper  in  which 
to  publish  the  notice,  is  in  the  nature  of  a  judicial,  and 
not  a  ministerial,  act,  one  which  leaves  it  to  his  own  judg- 
ment, discretion,  and  choice,  restricted  only  by  the  require- 
ment that  it  must  be  some  newspaper  published  in  the 
county.  (Code  Civ.  Proc.,  sees.  692,  693;  SuUivan  v.  Shank- 
lin,  63  Cal.  251 ;  Throop  on  Public  Officers,  sees.  534,  535; 
Mecham  on  Public  OflBcers,  sees.  594,  638,  639;  Porter  v. 
Haight,  45  Sal.  639;  Life  etc.  Ins.  Co.  v.  Adams,  9  Pet 
603;  Wiltsie  on  Mortgage  Foreclosures,  p.  627;  Freeman 
on  Executions,  sec.  288.)  The  discretion  of  the  sheriff 
cannot  be  controlled,  (Carmichael  v.  GiUivray,  57  CaL  8; 
Smith  V.  Randall,  6  Cal.  47;  Journal  Pub.  Co.  v.  Whitney, 
97  Cal.  283;  Winton  v.  Wilson^  44  Kan.  146;  Gaines  v. 
Thompson,  7  Wall.  347;  Throop  on  Public  Officers,  sees. 
822,  849;  County  of  San  Mateo  v.  Mahoney,  71  Cal,  208, 
citing  Gaines  v.  Thompson,  7  Wall.  347;  Porter  v.  Hoight, 
45  Cal.  639.  See,  also,  Ballerina  v.  Mason,  83  Cal,  449; 
Porter  v.  Haight,  45  Cal.  640.  To  justify  the  granting  of 
the  order  the  duty  of  the  sheriff  to  publish  the  notice  in 
the  paper  designated  by  plaintiff's  attorney  must  have 
been  absolute.  (Mecham  on  Public  Officers,  sec  667;  Davis- 
son  V.  Board  of  Supervisors,  70  Cal.  612,  613;  Richard- 
son  V.  TobiUf  45  Cal.  33.)  The  sheriff  is  not  the  agent  of 
the  execution  creditor,  he  is  the  agent  of  the  law.  (Griffin 
V.  Thompson,  2  How.  244;  Sims  v.  Campbell,  16  Am. 
Dec.  596.)  The  notice  of  sale  is  not  required  for  the 
benefit  of  the  plaintiff,  it  is  required  for  the  benefit  of 
the  defendant,  that  his  property  may  not  be  sacrificed; 
and     it    has     been    held    that    the    defendant  may    waive 
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notice  of  the  sale.     (Freeman    on    Executions,    sees.  286, 
289.) 

VANCUfiF,  C. — ^This  appeal  is  from  an  order  made  after 
judgment  denying  plaintiff's  motion  for  an  order  directing 
the  sheriflf  to  publish  notice  of  sale  of  real  estate  on  execu- 
tion, in  a  certain  newspaper  selected  and  designated  by  the 
plaintiff's  attorneys. 

The  record  contains  no  part  of  the  judgment-roll,  nor 
anything  to  show  the  nature  of  the  action,  the  substance 
of  the  judgment,  or  the  form  or  substance  of  the  execu- 
tion, except  that  it  required  the  sheriff  to  sell  real  prop- 
erty "under  a  decree  and  writ  rendered  and  issued 
herein,"  and  placed  in  the  sheriff's  hands  by  plaintiff's 
attorneys  for  service,  with  their  written  instructions 
to  publish  notice  of  the  sale  in  the  newspaper  desig- 
nated. 

The  bill  of  exceptions  show  that  the  motion  was  supported 
by,  and  heard  upon,  the  affidavit  of  one  of  plaintiff's  attorneys 
alone,  the  material  substance  of  which  is,  that  having  con- 
tracted for  the  publication  of  the  notice  in  a  daily  paper, 
the  Daily  Evening  Blade,  he  gave  the  sheriff  "written  in* 
structions,  signed  by  affiant  and  his  associate  counsel,  re- 
questing and  directing  said  sheriff  to  advertise  said  notice 
of  sale  of  said  property  in  the  DaUy  Evening  Blade  for  the 
length  of  time  required  by  the  statute" ;  but  that  the  sheriff 
ignored  and  disregarded  said  instructions,  and  commenced 
the  publication  of  said  notice  in  the  Weekly  Gazette,  a  weekly 
paper  published  in  the  same  county  (Orange),  having,  as 
affiant  is  informed  and  believes,  a  circulation  "of  about 
four  hundred";  whereas  he  is  informed  and  believes  the 
Daily  Blade  has  a  circulation  "of  about  seven  hundred." 
**That  the  judgment  in  this  case  is  for  a  large  sum,  and 
plaintiff  will  be  put  to  heavy  costs  in  connection  with 
the  sale  of  said  land,  and  as  plaintiff  is  a  non-resident, 
it  wishes  to  avoid  the  necessity  of  bidding  in  said  land, 
or  any  part  thereof,  and  to  secure,  if  possible,  purchas- 
ers at    said    sale    who    will    take    said    property    at    such 

Digitized  by  CjOOQIC 


204  Northern  C.  L  Trust  v.  Cadman.       [ioi  CaL 

figures  as  will  justify  the  plaintiff  in  permitting  them  to  buy 
the  same." 

Counsel  for  appellant  state  in  their  brief  that  the  actioa 
was  to  foreclose  a  mortgage,  and  that  the  decree  was  one 
of  foreclosure  ''in  the  usual  form";  and  that  ''a  copy  of 
said  deccrecy  with  a  writ  for  the  enforcement  of  the  same, 
was  issued  by  the  clerk,  ....  and  delivered  by  ap- 
pellant's counsel  to  the  sheriff,"  with  the  aforesaid  written 
instructions;  but  give  no  further  information  of  the  con- 
tents of  the  decree  or  of  the  "writ  for  the  enforcement 
of  the  same.'' 

It  may  therefore  be  presumed,  or  assumed,  as  against  the 
appellant,  that  the  execution  conformed  to  that  part  of  sec- 
tion 684  of  the  Code  of  Civil  Procedure  which  provides  that 
''when  the  judgment  requires  the  sale  of  property,  the  same 
may  be  enforced  by  a  writ  reciting  such  judgment,  or  the 
material  parts  thereof,  and  directing  the  proper  officer  to 
execute  the  judgment  by  making  the  sale  and  applying  the 
proceeds  in  conformity  therewith.'*  {Newmark  v.  Chapman, 
S3  Cal.  558.) 

Section  692  of  the  Code  of  Civil  Procedure  provides: 
"Before  the  sale  of  the  property  on  execution  notice  thereof 
nmtt  be  given  as  follows :  ....  3.  In  case  of  real  property, 
by  posting  a  similar  (written)  notice  ....  in  three  public 
places  of  the  township  or  dty  where  the  property  is 
situated,  and  also  where  the  property  is  to  be  sold,  and 
publishing  a  copy  thereof  once  a  week  for  the  same 
period  in  some  newspaper  published  in  the  county,  if  there 
be  one." 

And  by  section  693  it  is  enacted  that:  "An  officer  selling 
without  the  notice  prescribed  by  the  last  section  forfeits 
five  hundred  dollars  to  the  aggrieved  party,  in  addition  to 
his  actual  damages." 

It  is  admitted  that  these  sections  apply  to  sales  on 
execution  of  foreclosure  decrees;  and  it  is  clear  that 
they  enjoin  upon  the  sheriff  both  the  duty  and  the 
responsibility  of  posting  and  publishing  the  notices  of 
sale  as  prescribed,  which  injunction  necessarily  implies 
the   duty   and   responsibility "  of   selecting  the  places  where 
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the  notices  are  to  be  posted,  and  the  newspapers  in  which 
they  are  to  be  published,  since  they  are  not  specified.  He 
is  required  to  post  the  notices  in  three  public  places  in  tbt 
township,  etc.,  and  to  publish  them  in  some  newspaper  in 
the  county  once  a  week  under  a  heavy  penalty,  besides  his 
responsibility  for  all  damages.  The  penalty  and  responsi- 
bility are  inconsistent  with  the  alleged  authority  of  the 
plaintiff  to  dictate  the  places  or  papers  in  which  the  notices 
are  to  be  published;  and  consistent  only  with  his  duty  and 
power  to  determine  and  select  the  places  and  newspapers  in 
which  to  publish  the  required  notices.  {Richardson  v.  To- 
W»,  45  CaL  31 ;  County  of  San  Mateo  v.  Moloney,  71  Cal. 
206;  Journal  Publishing  Co.  v.  Whitney,  97  Cal.  283;  In  re 
O'SuUwan,  84  Cal.  444.)  Moreover,  the  requirement  of 
notices  of  sales  on  execution  is  quite  as  much  for  the  benefit 
and  protection  of  the  defendant  as  for  the  plaintiff;  and  the 
defendant,  if  not  insolvent,  ultimately  pays  the  expense  of 
publication.  Why  is  not  he,  at  least,  equally  with  the  plain- 
tiff, entitled  to  dictate  to  the  sheriff  how  and  where  he  shall 
publish  notice  of  sale?  And  if  equally  entitled,  who  is  to 
decide  when  they  disagree? 
I  think  the  order  should  be  affirmed. 

Ttuvut,  C,  and  BtSJCmtR,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  affirmed. 

Harrison,  J.,  Garoutt^  J.,  Paterson,  J. 
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[No.  19S08.    Department  Two. — Januarjr  SI,  1SS4.] 

WILLIAM  Mcdonald,  respondent,  v.  southern 

CALIFORNIA  RAILWAY  CO.,  Appellant. 

NviiANca — ^NaauoBNT  Cokstruction  of  Bridob — Liabilitt  of  Railway 
Company — Qbami^— Consolidation  of  Corporations.  —  Where  a 
bridge  erected  by  a  railway  company  causes  or  constitutea  a 
^  nuisance,  a  railway  corporation  which  Is  the  grantee  of  the 
company  erecting  the  bridge  Is  liable  only  for  knowingly  using 
a  structure  which  is  a  nuisance,  but  If  the  owner  of  the  bridge 
l8  a  consolidated  company  of  which  the  company  erecting  the 
bridge  is  a  constituent,  it  is  liable  for  original  negllgenoe  In 
the  construction  of  the   bridge. 

lO. PLBADINO ADMISSIONS    IN    VBRIFIBD    ANBWBR — DISTINCT    DaPBNBBS. 

— An  admission  or  averment  in  a  verified  answer,  In  a  separate 
and  distinct  defense,  as  to  the  fact  that  the  defendant  was  a 
consolidated  corporation.  Is  not  evidence  against  the  defendant 
upon  issues  tendered  in  other  defenses  contained  in  the  same 
answer,  consisting  of  denials  only. 
Id. — ^LicsNSiNO  PRrvATB  NuiBANCB — ^Dbbd  of  Right  of  Wat — Ooh- 
structbd  Railroad  Bridos. — Where  the  bridge  which  was  claimed 
to  be  a  nuisance  was  constructed  at  the  time  of  a  deed  of  grant 
by  the  owner  of  the  land,  across  which  the  bridge  was  built, 
conveying  a  right  of  way  to  ths  railroad  company  ovsr  the 
land  for  the  main  track  of  the  railroad,  as  the  same  was  tl&en 
located,  constructed,  and  operated,  such  grant  licensed  the 
maintenance  of  the  road  and  bridge  as  constructed,  and  the 
railroad  company  cannot  be  deprived  of  the  benefit  of  the  grant 
by  any  claim  on  the  part  of  the  owner  of  the  land  that  the 
bridge  constituted  a  private  nuisance. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County,  and  from  an  order  denying  a  new  trial 

The  facts  are  stated  in  the  opinion. 

Elmer  B.  Rowell,  A.  Brunson,  and  W.  J.  Hunsaker,  for 

Appellant 

The  admission,  in  one  of  the  defenses,  of  the  corpo- 
rate character  of  the  defendant,  did  not  constitute 
an  admission  justiying  the  finding  of  its  corporate 
capacity.  {Buhne  v.  Corbett,  43  Cal.  264 ;  Billings  v.  Drew, 
52  Cal.  565.  In  order  to  hold  the  defendant  liable  in 
this  action,  it  must  be  shown  to  have  had  notice  that 
the  bridge  was  an  improper  bridge,  together  wiib  a  re- 
quest  to  abate  the   stme.     (jSrigsby  v.  Clear  La!i<  Water 
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Co.,  40  Cal.  407 ;  sec  also  Conhocton  v,  Baltimore  etc.  R.  R. 
Co.,  51  N.  Y.  573;  10  Am.  Rep.  646;  note  to  Plumer  v 
Harper,  14  Am.  Dec.  338;  Beavers  v.  Trimmer,  25 
N.  J.  L.  loi;  Pierson  v.  Glean,  14  N.  J.  L.  36;  25  Am. 
Dec.  497;  Angel  on  Watercourses,  sec.  403;  Penruddock's 
Case,  4  Coke,  loi.)  There  is  no  evidence,  either  direct 
or  indirect,  tending  to  show  any  negligence  m  the  con- 
struction of  the  bridge  originally;  and  there  is  no  finding 
of  fact  bringing  the  case  within  the  rule  of  negligence  as 
above  declared.  {Houston  etc.  R.  R.  Co.  v.  Parker,  50  Tex. 
344;  Hodge  V.  Lehigh  Valley  R.  R.  Co.,  39  Fed.  Rep.  499- 
55;  Pittsburgh  etc.  Ry.  Co.  v.  Gilleland,  56  Pa.  St.  448; 
Baltimore  etc.  R.  R.  Co.  v.  Sulphur  Spring  Ind.  School 
Dist.,  2  Am.  &  Eng.  R.  R.  Cas.,  206;  Nitro  Phosphate 
etc.  Manure  Co.  v.  London  &  St.  Katharine  Docks  Co., 
L.  R.,  9  Ch.  Div.  503.)  The  bridge  having  been  con- 
structed in  »i886,  the  deed  and  release  executed  by 
plaintiff  September  17,  1889,  operated  as  a  release  and  dis- 
charge of  any  damage  which  he  might  sustain  by  reason 
of  the  construction  and  maintenance  thereof.  (MeCarty  v. 
5*/.  Paul  etc.  Ry.  Co.,  31  Minn.  278;  Radke  v.  Minnesota 
etc.  R.  R.  Co.,  41  Minn.  350;  Ho  ff edits  v.  Southern  Penn- 
sylvania R.  &  Af .  Co.,  129  Pa.  St.  246 ;  Buchanan  v.  Logans- 
port  etc.  R.  W.  Co.,  71  Ind.  266,  268;  Norris  v.  Vermont 
etc.  R.  R.  Co.,  28  Vt.  99;  Hortsman  v.  Covington  etc.  R.  R. 
Co.,  18  B.  Mon.  218.) 

Paris  &  Allison,  Goodcell  &  Leonard,  and  Paris  &  Satter- 
white,  for  Respondent. 

The  admission  of  the  corporate  character  of  the  defendant  is 
sufficient  to  justify  the  finding  thereon.  {Bell  v.  Brown .  22  Cal. 
678.  See,  also,  Fremont  v.  Seals,  18  Cal.  434;  Shively  v.  Semi^ 
Tropic  etc.  Co.,  99  Cal.  259;  Schmid  v.  Busch,  97  Cal.  187.) 
The  defendant  is  estopped  from  denying  its  liability  to  the 
plaintiff.  ( I  Rorer  on  Railroads,  sec.  7,p.  600;  Code  Civ.  Proc, 
subd.  3,  sec.  1962.)  The  fact  of  consolidation  being  admitted 
by  the  answer  and  established  by  the  findings,  the  liability  of 
the  defendant  follows  as  a  matter  of  law.     (i  Rorer  on  Rail- 
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roads,  sec.  2,  pp.  488  et  seq.)  Notice  to  the  defend- 
ant that  the  bridge  was  a  nuisance  and  request  to  abate  it 
was  not  necessary.  Royer  on  Railroads,  pp.  592,  593^ 
and  note  i,  and  cases  cited;  Chicago  etc.  R.  R.  Co.  v. 
Moifitt,  75  III  524;  Morris  Canal  Co.  v.  Ryerson,  ^ 
N.  J.  L.  457;  CuXver  v.  Chicago  etc.  R.  R.  Co.,  38  Mo.  App. 
130;  Brown  v.  Cayuga  etc.  R.  R.  Co.,  12  N.  Y.  486; 
Hubbard  v.  Russell,  24  Barb.  404;  Conhocton  Stone  Co.  v. 
Buffalo  etc.  R.  R.  Co.,  52  Barb.  390;  Caldwell  v.  Gale,  11 
Mich.  77;  Wood  on  Nuisances,  sec.  838.)  A  grantee  of 
land  upon  which  a  nuisance  has  been  erected  is  liable 
tor  its  continuance*  (JPlumer  v.  Harper^  14  Am.  Dec* 
338,  note;  Caldwell  v.  Gale,  11  Mich.  77.)  The  court 
did  not  err  in  holding  that  the  plaintiff  by  the  execution 
of  his  conveyance  to  the  California  Central  Railway 
Company,  did  not  release  and  absolve  that  corporation 
from  all  claim  which  he  might  make  for  damages  against 
it  or  its  successor  by  reason  of  the  operation  of  the  railroad 
and  bridge.  {St.  Louis  etc.  R.  R.  Co.  y.  Hurst,  25  UL  App. 
98.) 

Temfu^  C — ^This  is  an  appeal  by  the  defendant  from 
the  judgment  and  order  refusing  a  new  trial. 

Practically  the  complaint  and  the  amendments  thereto 
contain  four  counts.  The  first  charges  that  defendant  is 
a  corporation  owning  and  operating  a  railroad  in  this  state, 
and  for  the  use  of  its  railroad  in  December,  1889,  erected 
a  trestle  bridge  over  Lytle  creek  in  the  county  of  San 
Bernardino,  and  in  constructing  the  same  failed  to  use  due 
and  ordinary  care  in  providing  for  the  passage  of  water,.  | 

debris,  and  flood-wood  under  the  same  in  time  of  flood,. 
that  on  the  twenty-third  day  of  December,  1889,  during  a  | 

heavy  flood,  owing  to  said  negligent  construction  of  the 
bridge,  debris,  flood-wood,  sand,  and  gravel  accumulated 
under  the  bridge,  choking  up  the  channel,  causing  the  wat^ 
to  overflow  and  damage  plaintiff's  land  to  his  injury  in  die 
sum  of  four  thousand  dollars. 

The  second    count    contains    the    same    facts    with    tfie 
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addition  that  defendant  did  not  use  proper  care  and  dili- 
gence in  removing  wood,  debris,  etc.,  from  the  bridge,  but 
negligently  permitted  its  accumulation,  thereby  causing  the 
water  to  run  against  and  wash  away  plaintiff's  land  to  hu 
damage,  etc 

The  third  count  charges  that  defendant  constructed 
across  the  creek  a  modem  pile  and  stringer  bridge, 
which  was  an  unlawful  construction  and  caused  accu- 
mulations obstructing  the  flow  of  water,  that  its  con- 
struction was  due  to  negligence  and  want  of  ordinary  care, 
etc. 

The  last  count  charges  that  the  spaces  between  the  piles 
or  trestles  were  not  wide  enough  or  high  enough  to  per- 
mit the  free  passage  of  water,  that  as  constructed  the 
bridge  would  inevitably  cause  an  accumulation  of  drift, 
etc,  choking  up  the  stream,  and  that  defendant  well  know- 
ing its  defective  nature,  nevertheless  carelessly  continued 
its  use,  and  failed  and  neglected  to  remedy  the  defects 
whereby  damage  resulted. 

Each  count  or  statement  of  a  cause  of  action  is  spedfic- 
aUy  answered  by  the  defendant,  and  to  each  cause  of  action 
several  defenses  were  set  up.  The  different  answers,  how- 
ever, are  very  similar.  First  there  are  specific  denials  of  the 
material  allegations  of  the  complaint. 

The  answer  denies  that  the  defendant  was  a  corporation 
prior  to  November  7,  1889,  or  that  it  owned  or  operated 
the  railroad  prior  to  that  date,  that  it  built  the  bridge  in 
question,  or  that  it  was  negligently  constructed.  The  spe- 
cific charges  of  negligence  and  damage  are  denied. 

As  a  separate  defense  charges  contributory  negligence 
on  the  part  of  plaintiff.  As  another  separate  defense 
that  the  injury  was  by  accident  or  caused  by  the  ele- 
ments, and  was  the  act  of  God.  As  another  separate 
defense,  that  on  the  seventh  day  of  November,  1889, 
this  defendant  was  formed  by  the  consolidation  of  three 
named  corporations,  one  of  which  was  the  California 
Central  Railway  Company,  which  last-named  company 
btnit  the  bridge  fai  question,  and  there  was,  tfierefore,  a 
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misjoinder  of  parties  in  that  the  California  Central  is  not 
made  a  party  herein. 

Still  another  separate  defense  avers  that  on  the  17th  of 
September,  1889,  the  plaintiff  executed  and  delivered  to 
the  California  Central  Railway  Company  a  deed,  which 
is  fully  set  out  and  which  purports  to  convey  a  right  of 
way  over  described  land  "for  the  main  track  of  said  rail- 
road as  the  same  is  now  located,  constructed,  and  oper- 
ated/' and  which  contains  the  following  language:  "And 
I  do  hereby  grant  to  said  grantee  the  right  to  exercise  the 
right  to  use  the  said  street  for  railroad  purposes,  as  it  is 
now  doing  for  its  main  track,  and  I  do  hereby  acknow- 
ledge full  and  entire  satisfaction  or  payment  of  any  and 
all  damages  sustained  by  me  by  reason  of  the  construc- 
tion of  said  railroad  upon  said  street  and  by  reason  of 
the  operation  thereof,  and  particularly  do  I  acknowledge 
payment  for  damages  for  any  injury  caused  by  the  con- 
struction of  said  railroad  in  front  of  my  property  nerein- 
before  described." 

It  is  then  averred  that  at  the  date  of  the  deed  the 
California  Central  Railway  Company  owned  and  operated 
a  line  of  railroad  which  was  constructed  upon  and  over 
said  bridge,  which  was  then  and  at  all  times  necessary  to 
the  said  company  in  the  use  of  its  railroad.  That  the  bridge 
is  constructed  upon  the  property  and  right  of  way  so 
conveyed. 

The  consolidation  of  the  three  corporations  is  again  set 
out  to  show  that  defendant  has  succeeded  to  the  rights  of 
the  California  Central  Railway  Company,  and  it  is  claimed 
that  the  deed  is  a  bar  to  plaintiff's  right  to  recover. 

On  the  trial  and  at  the  commencement  thereof  it  was 
stipulated  in  open  court  as  follows : 

"For  all  purposes  of  this  trial  it  is  admitted  and  conceded 
by  both  plaintiff  and  defendant: 

^'i.  That  the  bridge  and  road  mentioned  in  plain- 
tiff's complaint  was  built  and  constructed  in  the  year 
1886  by  the  California  Central  Railway  Company,  and 
not  by  this    defendant,    and    that    at   the    commencement 
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of  diis  action,  and  fhe  commencement  of  action  No.  4033, 
this  defendant  was  using  said  bridge  and  road,  and  oper- 
ating its  road  thereon  and  over  such  bridge  as  grantee  and 
successor  of  said  California  Central  Railway  Company.  It 
is  admitted  that  at  the  time  of  the  commencement  of  this  ac- 
tion, and  that  at  the  time  of  the  commencement  of  action 
No.  4033,  plaintiff  in  this  case  was  the  owner  of  the  prop* 
tTty  described  as  belonging  to  him  in  the  complaints  in 
both  actions  herein,  and  that  this  present  defendant  had  no 
corporate  existence  until  on  or  about  the  seventh  day  of 
November,  1889." 

One  of  the  findings  of  fact  reads  as  follows: 

"The  defendant  did  not  construct  the  bridge  mentioned 
in  the  complaint.  Said  bridge  was  constructed  prior  to  Nov- 
ember 7,  1889,  by  the  California  Central  Railway  Company, 
a  corporation,  and  after  the  construction  of  said  bridge,  to 
wit:  on  November  7,  1889,  the  defendant  was  formed  by  the 
consolidation  of  three  certain  railway  corporations,  to  wit: 
said  California  Central  Railway  Company,  the  California 
Southern  Railway  Company,  and  the  Redondo  Beach  Rail- 
way Company,  and  upon  such  consolidation  being  effected 
the  defendant^  on  November  7,  1889,  became  tne  owner  of 
said  bridge  and  of  said  railroad  crossing,  and  the  same  com- 
menced the  operation  of  said  railroad,  and  thereafter  con- 
tinuously until  the  commencement  of  this  action  the  defend- 
ant was  the  owner  of  said  bridge,  and  in  the  possession,  use, 
and  operation  thereof." 

The  difference  between  this  finding;:  and  the  admission  is 
obvious.  The  admission  is  to  the  effect  that  the  defend- 
ant is  the  grantee  of  the  California  Central  Railway,  while 
the  finding  is  to  the  effect  that  the  defendant  is  a  consolidated 
company  of  which  the  California  Central  Railway  is  a  con- 
stituent Under  one  hypothesis  defendant  could  only  be 
held  responsible  for  or  knowingly  using  a  structure  which 
was  a  nuisance,  while  on  the  other  it  is  liable  for  negligence 
in  its  construction. 

Defendant,  in  his  motion  for  a  new  trial,  based  partly 
upon  the  ground  of  the    insufficiency    of    the    evidence. 
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objects  to  this  finding,  and  charges  that  there  was  no  evi- 
dence whatever  tending  to  show  the  consodidation,  and  the 
fact  is  against  the  express  admission. 

Respondent  does  not  claim  that  there  was  evidence 
to  support  the  finding,  but  contends  that  appellant  can- 
not complain,  for  it  is  so  expressly  averred  in  defend- 
ant's verified  answer.  So  it  is  many  times  over,  but 
only  in  so  many  separate  and  distinct  defenses.  To 
each  cause  of  action,  however,  there  is  a  defense  which 
consists  of  denials  only,  and  which  contains  no  such  alle- 
gation. 

Are  the  statements  made  in  the  special  defenses  in  a 
vrerified  pleading  evidence  against  the  party  upon  issues 
tendered  in  other  defenses  contained  in  the  same  an- 
swer? 

Respondent  claims  that  it  was  so  held  in  BeU  v.  BrowHt 
22  Cal.  678.  In  that  case,  in  a  somewhat  elaborate  opimon, 
the  court  held  that  a  defendant  may  set  up  as  many  de- 
fenses as  he  has,  and  cannot  be  deprived  of  any  because  they 
are  inconsistent.  The  learned  justice,  however,  says :  "There 
is  this  difference,  however,  between  verified  and  unverified 
pleadings,  that  if  the  truth  of  the  fact  is  directly  averred 
in  any  part  of  the  former,  whether  in  a  complaint  or  an- 
swer, and  then  in  any  other  part  of  the  same  pleading, 
whether  in  the  statement  of  several  causes  of  action  in  the 
complaint  or  in  separate  defenses  in  the  answer,  the  same 
fact  is  directly  contradicted  or  denied,  the  person  verifying 
it  is  guilty  of  perjury,  for  both  cannot  be  true;  and  the 
averment  which  bears  most  strongly  against  the  party  so 
pleading  will  be  taken  as  true  upon  the  trial." 

In  the  opinion  it  is  shown  that  one  may  verify  cer- 
tain inconsistent  defenses  and  yet  not  commit  perjury. 
For  instance,  one  may  deny  the  execution  of  a  note 
sued  upon,  and  yet  in  another  defense  plead  payment  or 
the  statute  of  limitations.  In  legal  theory  the  second 
defense  would  admit  the  execution  of  the  note,  and  Ae 
third  admits  its  execution  and  that  it  has  not  been  paid. 
Yet  one  may  claim  that  it  is  forged  and  also  that  he  has 
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paid  it;  and  also,  in  case  that  he  fails  in  his  proofs  as  to 
either  point,  that  it  is  barred. 

But  could  not  the  defendant  in  such  case  also  plead 
as  a  defense  that  the  note  was  procured  by  fraud?  Of 
oourse,  this  involves  a  statement  that  he  did,  in  fact, 
execute  the  note.  .  If  this  statement  may  be  used  as 
conclusively  settling  the  issue  raised  by  the  denial,  then 
tibe  defendant  is  practically  not  allowed  to  interpose  all  the 
defenses  he  has. 

The  matter  is  again  discussed  in  Buhne  v.  Corbett,  43 
Cal.  264.  There  it  is  said  there  is  no  distinction  between 
verified  and  unverified  pleadings  in  this  respect.  Billings 
V.  Drew,  52  Cal.  565,  presents  the  question  as  suggested 
in  the  foregoing  illustration,  and  holds  that  the  statement 
in  one  defense  cannot  be  used  as  evidence  upon  another 
issue,  because  to  so  hold  would  deprive  the  defendant  of 
the  benefit  of  his  denials.  This  I  understand  to  be  the  uni- 
versal rule.  (Pomeroy  on  Code  Remedies,  sec.  724;  Botto 
V.  Vandameni,  67  CaL  333.) 

Respondent  contends  that  if  this  finding  in  regard  to  the 
consolidation  of  the  corporations  be  stricken  out,  still  the 
findings  left  are  sufficient  to  support  the  Judgment  One 
count  in  the  complaint,  as  we  have  seen,  is  based  upon  the 
proposition  that  the  defendant  continued  to  maintain  the 
bridge  knowing  that  it  was  a  dangerous  nuisance.  Upon 
this  issue  the  court  finds:  "From  November  7,  1889,  until 
the  time  of  the  commencement  of  this  action,  the  defendant, 
well  knowing  all  the  facts  hereinbefore  found,  willfully 
and  negligently  kept,  used,  and  maintained  said  bridge  so 
constructed,  and  willfully  and  negligently  failed  to  take  any 
means  or  precautions  to  remedy  the  obstruction  of  said 
bridge,  or  to  provide  for  the  free  or  safe  passage  of  the 
flood-water  thereunder  when  charged  with  brush,  trees,  or 
other  debris,  or  to  protect  the  plaintiff's  said  land  from  in- 
jury thereby." 

This  finding  is  also  attacked  in  the  motion  for  a  new 
trial,  but  I  think  this  court  would  not  be  justified  in 
saying   it    is    unsupported    by    the    evidence.    There    was 
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much  testimony  to  the  eflFect  that  the  bridge  was  an  improper 
one  for  use  at  that  place. 

Of  course  defendant  was  constantly  using  it,  and  it  was 
its  duty  to  have  it  constantly  inspected  and  kept  in  repair. 
The  character  of  the  stream  was  quite  obvious,  and  although 
the  defendant  was  but  a  few  months  old,  its  managers  were 
not  without  experience.  All  the  evidence  tending  to  show  Ae 
nature  of  the  structure  and  of  the  stream  may  be  said  to  have 
a  bearing  upon  the  question  of  defendant's  knowledge  of  the 
defects  in  the  structure  and  its  inadequacy  for  emergencies 
which  were  likely  to  arise. 

We  are,  therefore,  driven  to  consider  flie  defense  based 
upon  the  deed  given  by  plaintiff  to  the  -California  Central 
Railway  Company,  the  grantor  of  defendant.  The  execu- 
tion of  the  deed  is  admitted,  and  it  is  averred  and  found 
tliat  ''said  bridge  and  all  approaches  thereto  are 
located  within  the  right  of  way  in  said  deed  de- 
scribed, and  constitute  part  of  the  premises  thereby  granted 
to  the  California  Central  Railway  Company." 

Respondent  attempts  to  avoid  this  point  by  claiming  that 
there  is  no  evidence  to  sustain  this  finding,  and  it 
is  declared  in  the  statement  that  it  contains  all  the  evi- 
dence given  at  the  trial.  But  this  finding  is  not  attacked 
and  cannot  be  by  the  respondent  in  this  way.  It  is,  no 
doubt,  an  embarrassing  position  to  be  placed  in,  when 
there  is  a  favorable  judgment  based  upon  findings  which 
may  be  held  to  show  that  the  judgment  ought  to  have  been 
the  other  way.  The  only  safety  for  a  party  in  that 
position  is  to  attack  the  erroneous  finding  himself,  unless 
the  consequence  of  the  defect  could  only  be  to  neces- 
sitate a  new  trial. 

Upon  the  main  question  appellant  cites  us  to  three 
cases  which  apparently  fully  sustain  its  proposition.  {Mc* 
Carty  v.  5*^  Paul  etc.  R.  /?.,  31  Minn.  278.)  The  defend- 
ant entered  upon  plaintiff's  land  and  built  an  embank- 
ment upon  which  it  constructed  its  road.  Thereafter 
It  compromised  with  the  owner,  and  took  a  deed  convey- 
ing the  land  used  as  a  right  of  way.    Held,.  That  the  deed 
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licensed  the  maintenance  of  the  road  and  embankment 
as  already  constructed,  and  that  defendant  was  not  liable 
because  it  continued  to  maintain  the  embankment  with 
insufficient  culverts,  thereby  obstructing  the  natural  flow 
of  water  from  plaintiflF's  meadow.  Radke  v.  Minneapolis 
etc.  R.  R.,  41  Minn.  350,  is  in  all  respects  like  the  last 
Referring  to  the  other  case,  it  is  said:  "The  decision 
must  be  deemed  to  rest  upon  the  ground  that  from  the 
sale  and  unqualified  conveyance  to  the  railroad  com- 
pany of  the  premises  upon  which  its  road  and  em- 
bankment had  already  been  permanently  constructed, 
and  where  it  was  to  be  expected  to  remain,  it  was  to  be  pre- 
sumed that  the  grantor  consented  to  the  continued  existence 
of  such  permanent  improvements  for  the  enjoyment  and  use 
of  which  the  purchase  and  conveyance  of  the  land  was  obvi- 
ously made It  cannot  affect  the  case  that  he  may 

not  then  have  apprehended  the  full  extent  of  the  injury  which 
could  result  from  this  in  the  future."  To  the  same  effect 
is  Hoff edits  v.  Southern  Penn.  etc.  Ry.  Co.,  129  Pa.  St  264. 
This  decision  was  afiirmed  in  Updegrove  v.  Pennsylvania  etc. 
R.  R.  Co.,  132  Pa.  St  541,  and  in  McMinn  v.  Pittsburgh  etc. 
R.  R.  Co.,  147  Pa.  St  5. 

The  principle  of  these  cases  seems  to  be  that  one  hav- 
ing conveyed  the  land  with  the  structure  for  the  purpose 
of  enabling  the  purchaser  to  continue  to  use  it  as  it  was 
then  using  it,  cannot  deprive  the  purchaser  of  the  benefit  by 
claiming  that  it  constitutes  a  private  nuisance. 

Respondent  has  cited  us  to  no  case  which  holds  a  con- 
trary doctrine.  I  feel  constrained,  therefore,  to  sustain 
this  position  of  the  appellant  Respondent  in  his  brief 
claims  that  the  finding  is  not  only  entirely  unsupported 
by  the  evidence,  but  is  untrue.  The  plaintiff  did  not 
claim  to  own  the  land  across  the  river,  or  attempt  to 
convey  it,  but  only  up  to  the  river  on  one  side  of  it 
Since  the  appellant  is  here  asking  for  a  new  trial,  I 
think  a  new  trial  should  be  awarded,  even  if  the  find- 
ings   would    justify    a    judgment    for    the    defendant    I 
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therefore  recommend  that  the  judgment  and  order  be  re- 
versed, and  a  new  trial  granted. 

Belcher,  C,  and  HaynES,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  reversed,  and  a 
new  trial  granted. 

McFarland,  J.,  DeHaven,  J.,  Fitzgerald^  J. 


IWo.  19200.     Department  Two.^-January  81,  1894.1 

SAN    DIEGO    WATER    COMPANY,    Appellant,    r. 
PACIFIC     COAST    STEAMSHIP     COMPANY     et 

al..  Respondents. 

iNjiTNcnoK— Duration  of  Rbstkainino  Ordbb.— a  restralninir  order 
pending  an  order  to  show  cause  why  an  injunction  should  not  be 
Issued,  and  until  the  furthor  order  of  the  eourt.  Is  only  author- 
ised to  be  made  pendlngr  the  motion  for  an  injunction,  and 
where  there  Is  no  appearance  at  the  time  when  the  order  to 
show  oause  was  returnable,  and  the  motion  for  an  injunction 
was  not  oompleted  nor  kept  alive  In  any  mode,  the  restralnlnir 
order  falls,  and  ends  naturally  with  the  motion. 

ID. — CoNBTEUOTioN  OF  Ra0TBAiNiMa  Obdbb. — The  phnuM  In  the  re- 
straining order,  "and  until  the  further  order  of  this  oourt," 
cannot  have  the  effect  to  prolong  the  restralnlnir  order  beyond 
the  pendency  of  the  motion  for  an  Injunction,  so  as  to  oonvert 
the  order  Into  a  preliminary  Injunction. 

nn— Injunction  Bond—Damaobs— Counsbl  Pbbb.— Where  no  effort 
was  made  to  dissolve  a  preliminary  injunction  except  that  the 
case  was  tried  on  Its  merits,  and  a  dissolution  of  the  Injunction 
was  made  by  the  final  Judgrment,  and  the  attorneys  were  simply 
employed  to  try  the  case,  and  were  paid  for  that  purpose  and 
no  other,  counsel  fees  cannot  be  recovered  as  damacres  upon 
the  Injunction  bond. 

Appeal  from  a  judgment  of  the  Superior  Couit  of  San 
Diego  County,  and  from  an  order  denying  a  new 
trial.  ^ 

The  facts  are  stated  in  the  opinion. 

Works  &  Works,  for  Appellant. 

Attorneys'  fees  incurred  in  defending  a  suit  in  which 
a    temporary    injunction    has    issued,    and    in    which    the 
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issuance  of  a  perpetual  injunction  is  the  only  relief  sought, 
are  recoverable  in  a  suit  upon  the  undertaking  on  injunction. 
(Rauptnan  v.  The  City  of  Evansville,  44  Ind.  392 ;  Beeson  v. 
Beeson,  59  Ind.  97;  S^van  v.  Timmons,  81  Ind.  243;  Reece  v. 
Nortkway,  58  Iowa,  187;  Ford  v.  Loomis,  62  Iowa,  586; 
Thomas  v.  McDaneld,  77  Iowa,  299;  Lansley  v.  Nieteri,  78 
Iowa,  758;  Browfdee  v.  Fenwick,  103  Mo.  420;  i'/a/^  v.  M^rf- 
ford,  34  W.  Va.  633.) 

Luce  &  McDonald,  for  Respondents. 

No  recovery  can  be  had  in  this  action  because  the 
services  of  counsel  sued  for  were  rendered,  not  in 
obtaining  a  discharge  of  the  restraining  order,  but 
in  the  trial  of  the  action.  {Noble  v.  Arnold,  23  Ohio 
St.  264;  Riddle  v.  Cheadle,  25  Ohio  St  278;  Dis- 
brow  V.  Garcia,  52  N.  Y.  654;  Newton  v.  Russell, 
87  N.  Y.  527;  Moriarty  v.  Gait,  125  111.  417;  Lamb 
▼.  Shaw,  43  Minn.  507;  Thurston  y.  Haskell,  81  Me.  303; 
Bustamente  v.  Stewart,  55  Cal.  115;  Porter  v.  Hop- 
kins, 63  Cat  53;  Mitchell  v.  Hawley,  79  Cal.  301; 
Lambert  ▼.  Haskell,  80  Cal.  624.) 

TSMPU,  C. — ^This  is  an  action  upon  an  undertak- 
ing alleged  to  have  been  given  in  consideration  of  an  in- 
junction in  an  action  by  the  steamship  company  against 
the  plaintiff,  and  upon  which  the  individual  defendants 
were  sureties. 

It  is  denied  that  any  injunction  was  ever  issued  in 
the  suit  alluded  to  and  the  finding  of  the  court  sustains 
the  denial. 

It  appears,  however,  in  the  statement  that  an  action 
was  brought  to  obtain  an  injunction,  and  that  before  the  com- 
plaint was  filed  the  plaintiff  obtained  an  order  to  show  cause 
why  an  injunction  pendente  lite  should  not  be  issued.  This 
order  contained  no  restraining  clause,  but  did  require  the 
plaintiff  to  give  a  bond  to  the  defendant  in  the  sum  of  five 
hundred  dollars. 

In  pursuance  of  this  order  the  undertaking  sued  on 
was  g^ven,  and  recites  that  the  plaintiff  is  about  to  com- 


Digitized  by  CjOOQIC 


2i8  San  Dieco  W.  Co.  v.  Sxiumship  Co.        [ioi  Cal 

mence  an  action  and  to  apply  for  aii  injunction  "as  in  the 
complaint  filed  in  the  said  action  is  more  particularly  set  forth 
and  described," 

The  order  was  made  November  loth,  and  the  undertaking 
approved  on  the  same  day.  The  next  day  another  order  to 
show  cause  was  made,  returnable  at  the  same  time  that  the 
first  order  was  made  returnable.  This  order  contained  a 
clause  restraining  the  defendant,  ''pending  ^is  order  to  show 
cause  and  until  the  further  order  of  this  court."  There  was 
no  appearance  by  either  party  at  the  time  the  order  to  show 
cause  was  returnable,  nor  as  the  motion  for  an  injimction 
continued  or  kept  alive  in  any  mode.  The  restraining  order, 
therefore,  which  is  only  authorized  to  be  made  pending  the 
motion,  fell  with  the  motion.  (Code  Civ.  Proc,  sec  530; 
Hicks  V.  Michael,  15  Cal.  107.) 

In  the  last  case  Judge  Field  says  that  an  order  dissolving 
such  a  restraining  order  is  not  necessary.  It  ends  naturally 
with  the  motion. 

To  that  effect  also  is  fhe  rezsomng  in  Webber  v.  WUcox, 
45  Cal.  302,  and  Lambert  v.  Haskell,  80  Cal.  611,  although 
this  precise  question  was  not  involved  in  these  cases. 

If  the  phrase  "and  until  the  further  order  of  this  court" 
could  have  the  effect  to  prolong  the  restraining  order  beyond 
the  pendency  of  the  motion  for  an  injunction,  then  it  would 
convert  the  order  into  a  preliminary  injunction,  which  could 
not  be  operative  until  a  bond  was  given.  But  this  order  re- 
quired no  bond,  and  by  making  the  order  to  show  cause  the 
court  adjudged  that  a  preliminary  injunction  should  not  be 
made  until  the  defendant  had  been  heard. 

The  restraining  order  is  a  restraint  of  the  same  nature  as 
an  injunction,  but  the  statute  not  only  does  not  designate 
it  as  an  injuuvjtion  but  discriminates  between  it  and 
an  injunction.  It  is  a  restraint  pending  the  consideration 
of  the  court  as  to  whether  the  party  is  entitled  to  a  pre- 
liminary injunction.  The  statute  does  not  expressly 
require  an  undertaking  as  a  condition  for  a  restraining 
order,  althpugh  this  court  had  said  one  ought  to  be  re- 
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quired.  Such  undertaking  is  expressly  required  as  a  condi- 
tion for  a  preliminary  injunction  which  does  not  become 
operative  until  the  bond  is  given. 

But  in  this  case  there  is  no  specific  denial  to  the  alle- 
gation in  the  complaint  that  the  undertaking  was  given  to 
secure  the  issuance  of  the  injunction.  It  may  be  doubted, 
therefore,  whether  the  questions  above  suggested  can  be 
raised.  I  proceed,  therefore,  to  the  main  question  discussed 
by  counsel ;  which  is,  whether,  conceding  that  a  preliminary 
injunction  was  issued  and  the  undertaking  sued  on  was  g^ven 
in  consideration  of  the  injunction,  plaintiff  can  recover  his 
attorney's  fees. 

It  is  admitted  that  no  effort  was  ever  made  to  dissolve  the 
injunction  except  that  the  case  was  tried  on  its  merits,  and 
the  court  having  found  against  the  right  of  the  plaintiff  in 
the  injunction  suit,  dissolved  the  preliminary  injunction. 
Counsel  were  simply  employed  to  try  the  case,  and  were  paid 
for  that  service  and  for  no  other.  The  cost  was  no  greater 
than  it  would  have  been  had  no  preliminary  injunction  been 
issued. 

Appellant's  counsel  concedes  that  ordinarily  such 
damages  cannot  be  recovered  under  such  circimistances, 
but  he  contends  that  the  rule  is  different  where,  as  here,  in- 
junction is  the  only  relief  sought  in  the  action  and  where  it 
appears  that  the  same  questions  would  arise  on  a  motion  to 
dissolve  which  are  determined  by  the  final  judgment. 
He  cites  many  very  respectable  authorities  which  seem 
to  sustain  his  contention,  and  it  is  furthermore  in- 
dorsed by  High  in  his  work  on  Injunctions,  section 
1686.  High  seems  to  think  the  weight  of  the  authorities  are 
to  the  effect  that,  if  the  counsel  fees  were  necessarily  in- 
curred in  procuring  the  removal  of  the  illegal  restraint,  they 
may  be  recovered,  although  the  dissolution  of  the  injunction 
was  by  the  final  judgment. 

In  Buford  v.  Packet  Co.,  3  Mo.  App.  159,  it  is  said:  'The 
principle  upon  which  counsel  fees  are  allowed  upon 
dissolution  of  an  injunction  does  not  rest  upon  a 
supposed     increase     of    trial     expenses    created     by     the 
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injunction.  It  is  based  upon  the  fact  that  defendant  has  been 
compelled  to  employ  aid  in  getting  rid  of  an  unjust  restric- 
tion forced  upon  hmi  by  the  act  of  the  plaintiff." 

If  the  sureties  could  be  held  responsible  without 
reference  to  the  terms  of  their  contract  for  a  conspiracy  to 
^d  the  plaintiff  in  the  imposition  of  an  illegal  restraint 
upon  the  defendant,  there  would  be  some  show  of 
reason  in  such  a  rule,  but  if  the  sureties  are  to  be  held  only 
on  their  contract,  the  admission  that  the  expenditures 
were  not  caused  by  the  injunction  is  fatal  to  the 
argument 

The  sureties  did  not  agree  to  pay  the  expense  of 
getting  rid  of  the  restraint.  Ordinarily  such  expense 
would  be  caused  by  the  injunction;  but  it  is  not  always  so, 
and  is  not  when  a  preliminary  injunction  is  ended  by  a  final 
judgment  for  defendant  Here  the  expenditure  was  caused 
by  the  suit  and  not  by  the  injunction.  The  sureties  are  liable 
for  expenditures  caused  by  the  injunction  and  not  for  those 
caused  by  the  suit 

This  whole  matter  was  elaborately  discussed  in  Thurston  ! 

V.  Haskell,  8i  Me.  303,  which  was  a  case  in  all  respects  like 
the  present.  It  was  there  held  that  cotmsel  fees  could  not  be 
recovered  in  such  a  case.  | 

But  it  is  not  true  that  in  any  sense  the  counsel  fees  were  i 

expended  to  get  rid  of  the  restraint  imposed  by  the 
preliminary  injunction.  The  fee  was,  of  course  paid  to  pre- 
vent the  permanent  injunction.  But  in  such  case  tfie 
defendant  has  not  been  relieved  of  the  restraint  im- 
posed by  the  preliminary  injunction.  It  was  a  restraint,  in 
terms,  during  the  pendency  of  the  suit  cmly.  It  con- 
tinued unchanged  during  the  whole  of  that  period.  Its  pur- 
pose was  to  hold  the  defendant  until  the  rights  of  the  plain- 
tiff could  be  determined.  It  did  so,  and  then  ceased  by 
original  limitation.  The  attorneys  were  not  employed  to  get 
rid  of  it,  and  never  attempted  to  do  so.  The  defendant  ac- 
quiesced, and  submitted  to  all  the  restraint  it  assumed  to  1 
impose. 

It  is  true  we  sometimes  speak  of  making  the  prelimi- 
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nary  injunction  perpetual.  But  while  the  injunction  by  the 
judgment  may  be  the  same  in  scope  and  effect,  it 
iS  a  restraint  imposed  by  a  new  and  distinct  command. 
It  is  a  new  injunction  which  may  be  and  often  is  differ- 
ent in  its  effect  and  terms. 

This  was  determined  in  Lambert  v.  Haskell,  80  Cal.  611. 
But  I  think  the  question  was  practically  decided  by  this 
court  in  MitcheU  v.  Hawley,  79  Cal.  301.  Counsel  dis- 
tinguishes that  case  from  the  one  in  hand,  on  the  ground 
that  there  injunction  was  not  the  sole  relief  sought.  If  the 
foregoing  reasoning  be  correct  that  is  not  a  circumstance 
of  any  importance.  But  that  case  was  upon  a  bond  given  in 
an  action  brought  to  enjoin  the  defendant  from  violating  an 
alleged  patent  right  claimed  by  the  plaintiff,  and  to  recover 
damage  for  infringing  the  right.  The  issue  was  as  to  the 
validity  of  the  claim.  Upon  that  depended  the  right  to  the 
injunction  and  to  tfie  damage.  Nothing  else  was  tried.  The 
daim  having  been  adjudged  invalid  the  bill  was  dis- 
missed and  the  injunction  fell  with  the  claim.  The 
issue  would  have  been  the  same  on  a  motion  to 
dissolve.  This  court  refused  to  allow  counsel  fees,  and  re- 
marked that  the  allowance  of  counsel  fees  on  injunction 
bonds  is  exceptional,  "and  should  not  be  carried  beyond  the 
point  to  which  former  decisions  have  taken  it."  Former  deci- 
sions have  carried  the  doctrine  to  the  extent  that  reasonable 
ccnmsel  fees  paid  for  the  sole  purpose  of  procuring  a  dissolu- 
tion of  an  injunction  may  be  recovered.  Unless  this  rule  if 
to  be  extended  the  contention  of  appellant  on  this  point  can- 
not be  sustained. 

If  this  position  be  correct  it  is  not  necessary  to  consider 
otiier  points  raised. 

I  recommend  that  the  judgment  and  order  be  affirmed. 

BSLCHtR,  C,  and  Vanclie^,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  }udg< 
tnent  and  order  appealed  from  are  affirmed. 

McFarland^  J.,  Db  Haven,  J.,  Fitzgerau>,  J. 
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[No.   18206.    Department  Two.—^anuary  81,  1894.] 

J.  H.  BROWN,  Appellant,  v.  FRESNO  RAISIN  COM- 
PANY, Respondent, 

PABTMaBSBiF— iNDiTiDUJkL  lOABiLiTT  OF  PABTNSRBHip. — ^A  partner  may 
contract  on  his  own  account,  and  make  himself  alone  liable  for 
property  bought  for  the  partnership,  if  the  vendor  choose  lo 
accept  such  individual  liability. 

In. — CouNTBRCLAiM. — ^In  an  individual  action  by  a  plaintiff  who  was 
a  member  of  a  partnership,  the  defendant  may  counterclaim 
the  individual  liability  of  the  plaintiff  for  iroods  sold  and  deliv- 
ered for  the  partnership  upon  the  individual  credit  of  the 
plainUff. 

Appeal  from  a  judgment  of  the  Superior  Court 
of  Fresno  County  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 
L.  L.  Cory,  for  Appellant. 

George  B,  Church,  for  Respondent.^ 

De  Haven,  J. — ^The  defendant  recovered  a  judgment  for 
one  htmdred  and  four  dollars  and  forty-five  cents, 
balance  due  upon  a  counterclaim,  and  the  plaintiff 
appeals. 

The  plaintiff  was  a  member  of  the  firm  of  Brown  and 
May,  and  there  was  evidence  from  which  the  court 
was  justified  in  finding  that  the  raisins  delivered  by  the  de- 
fendant to  that  firm  were  sold  and  delivered  upon  the  in- 
dividual credit  of  the  plaintiff,  and  this  being  so  the 
finding  of  the  court  that  such  goods  were  sold  and  delivered 
by  defendant  to  the  plaintiff,  and  that  the  counter- 
claim of  defendant  was  established,  cannot  be  dis- 
turbed, for  it  is  well  settled  that  a  partner  may  con- 
tract on  his  own  account,  and  make  himself  alone  liable 
for  the  property  bought  for  the  copartnership  if  the  vendor 
choose  to  accept  such  individual  liability,  (i  Lindley 
on  Partnership,  2d,  Am.  ed.,  179-92;  Sylvester  y.  Smith, 
9  Mass.  119.) 
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We  discover  no  error  in  the  rulings  of  the  court  in  relation 
10  the  admission  of  evidence. 
Judgment  and  order  affirmed. 

McFarland,  J.,  and  Fitzgerald,  J.,  concurred. 


TNo.  1817S.     Department  Two.— January  81.   1894.] 

WILUAM  SYMONS,  Respondent,  v.  E.  F.  BUNNELL, 
ET  Au,  Appellants. 

Hbw  Trial — Ordsr  Striking  Otrr  STATHifaNT — appbal — Dismissal. — An 
order  strikinff  a  statement  on  motion  for  a  new  trial  from  the 
flies  Is  a  special  order  made  after  Judgment,  and  if  the  appeal 
therefrom  is  not  taken  within  sixty  days  from  its  date,  it  must 
be  dismissed. 

Id. — Obdsb  Rbfubino  to  VACAra  Atpbalablb  Oboib.— No  appeal  lies 
from  an  order  refusing  to  vacate  an  appealable  order,  and  such 
an  appeal  must  be  dismissed. 

Id, — Order  Dbntino  Nbw  Trial — absbncb  or  SirATBMBMT. — ^In  the  ab- 
sence of  a  statement  on  motion  for  a  new  trial  the  motion  is 
properly  denied,  and  the  order  denying  the  motion  must  be 
afflrmed. 

Appeal  from  an  order  of  the  Superior  Court  of 
Tuolumne  County  denying  a  motion  for  new  trial,  and  from 
an  order  striking  appellant's  statement  on  motion  for  a  new 
trial  from  the  files,  and  from  an  order  refusing  to 
vacate  such  order. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Moses  G.  Cobbp  and  /.  B.  Curtain,  for  Appellants. 

F.  D.  Nicol,  for  Respondent 

De  Haven,  J. — ^The  order  of  September  i6,  1891, 
striking  the  appellant's  statement  on  motion  for  a  new 
trial  from  the  files  is  a  special  order  made  after 
judgment,  and  the  appeal  therefrom  not  having  been 
taken  within  sixty  days  from  its  date  must  be  dismissed. 
(Sutton  v.  Symons,  97  Cal.  475.)  The  order  referred  to 
being  itself  an  appealable  order  (Calderwood  v.  Peyser,  42 
Cal.    113;   Clark  v.   Crane,   57  Cal.  633)    no  appeal   lies 


Digitized  by  CjOOQIC 


224  Godfrey  v.  Monroe.  Lioi  Cal. 

from  the  order  refusing  to  vacate  it,  and  the  appeal 
from  this  latter  order  must  also  be  dismissed. 

In  the  absence  ot  the  statement  the  motion  for  a  new 
trial  was  properly  denied.  (Sutton  v.  Symons,  loo  Cal. 
576.) 

Order  denying  the  motion  for  a  new  trial  affirmed. 
The  appeals  from  the  order  of  September  16,  1891. 
striking  the  statement  from  the  files,  and  from  the  order 
refusing  to  vacate  the  same  are  dismissed. 

McFarland,  J.,  and  Fitzgerald^  J.,  concurred. 

Hearing  in  Bank  denied. 


tNo.   IMlt.    Department  One. — ^Febniarr  ••  1S94.] 

HERBERT  B.  GODFREY,  Appellawt,  v.  JOSEPH  P. 
MONROE,  ET  AL,,  Respondents. 

AvTACHmMT— Dbbd  or  TitutT^-CotmirANoi  am  SioiiKirr— 8alb  UMsflR 
Bzacunoir — ^Rblatioh. — ^Where  the  owner  of  land  oonveTed  ti 
by  deed  of  truit  to  a  third  person,  with  power  to  sell  the  prop- 
erty and  pay  the  indebtedness  of  the  jrrantor  to  an  Improve- 
ment  company,  and  subsequently  executed  a  deed  thereof  to  the 
improvement  company,  an£  a  contemporaneous  agreement  waa 
entered  into  between  the  three  parties  reciting  that  the  land 
was  conveyed  to  the  improvement  company  with  the  consent 
of  the  trustee  to  secure  pasrment  of  the  Indebtedness,  and  pro* 
vldlngr  that  as  soon  as  the  Indebtedness  was  paid  out  of  re- 
ceipts of  the  sale  of  the  lands  the  company  should  deed  the  res- 
idue of  the  property  remaining^  unsold  to  the  grantor,  sudi 
deed  and  agreement  constitute  a  mortgage  with  a  power  or 
sale:  and  the  Interest  of*  the  mortgagor  in  the  property  so  con- 
veyed is  subject  to  attachment,  and  a  subsequent  sale  thereot 
under  a  judgment  recovered  against  the  grantor  relates  bacK 
to  the  time  of  levy  of  the  attachment. 

Id. — ^Dbbcriftion  or  Fxopbbtt — ^Idbntitt — ^Varzakcb. — Where  a  vari- 
ance between  the  description  of  the  property  attached  and  that 
contained  In  the  sheriff's  deed  under  the  execution,  as  10  the 
nmnber  or  name  of  the  block  in  which  the  property  was  situ- 
ated, is  such  that  no  one  could  be  misled  thereby,  and  the 
description  in  the  return  Is  sufficient  to  notify  a  pnrchaaer  of 
the  lots,  and  to  enable  the  sheriff  to  Identify  the  same^  sQeh 
varlanoe  is  Immaterial. 

Appeal  from  a  judgment  of  the  Superior  Cotirt  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
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The  facts  are  stated  in  the  opinion  of  the  court 
P.  W.  Dooner,  and  £.  H.  Bentley,  for  Appellant 

The  judgment  did  not  and  could  not  relate  back  to  the 
attachment  because  there  was  nothing  to  attach,  and  hence  no 
attachment  The  trust  in  the  Los  Angeles  Improvement 
Company  was  properly  created  for  the  uses  specified  therein. 
(Civ.  Code,  sees.  857, 863 ;  TAom^jon  v.  MciCay,  41  Cal.221; 
Cutter  v.  Hardy,  48  Cal.  568.)  The  grantee  of  real  property 
subject  ta  a  trust  acquires  a  legal  estate  in  the  trust  prop- 
erty as  against  all  persons  except  the  trustees  and  those  law- 
fully dauning  under  them.  (Civ.  Code,  sec.  865 ;  Perry  on 
Trusts,  sec  598;  Cutter  v.  Hardy]  48  Cal.  568;  Saunders  v. 
SchmaeUle,  49  Cal.  59.)  The  title  acquired  from  a  trustee 
in  such  cases  is  good,  even  though  the  debt  for  the  payment 
of  which  the  trust  was  created  had  already  been  paid  in 
full  Thompson  v.  McKay,  41  Cal.  221.)  An  attaching 
creditor  can  acquire  through  the  attachment  no  higher 
or  better  rights  than  defendant  had  when  tiie  attach- 
ment was  levied.  (Drake  on  Attachments,  sees.  223, 
224«  234,  245;  Alexander  v.  Pollock,  72  Ala..  137;  Handley 
V.  P£ster,  39  Cal.  283;  2  Am.  Rep.  449;  Crocker  v.  Pierce, 
31  Me.  177,  Ward  v.  Waterman,  85  Cal.  491.)  The  attach- 
ment was  defective  as  the  description  in  the  sheriff's  deed 
and  that  of  the  property  attached  differed.  {Danielson  v. 
Andrews,  i  Pick.  156;  Willis  y.Crooker,  i  Pick.  204;  Fair- 
Aeld  V.  Baldwin,  12  Pick.  388,  395 ;  Webster  v.  Haworth,  8 
Cal.  21,  68  Am.  Dec.  287.) 

Wells,  Monroe  &  Lee,  for  Respondents. 

Any  words  which  clearly  designate  and  comprehend  the 
property  attached  are  sufficient,  and  if  the  land  be  intelligibly 
indicated,  objections  on  the  score  of  imperfections  in  the  de- 
scriptions are  removed.  (Drake  on  Attachments,  sec.  237.) 
Any  interest  which  a  defendant  has  in  land,  legal 
or  equitable,  is  subject  to  attachment  (Code  Civ.  Proc., 
688;  Fish  v.  Fowlie,  58  Cal.  373;  Kennedy  v.  Nunan,  53 
Cal.  3^.) 

CT.  Cal.— 15 
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Paterson,  J. — ^Action  to  quiet  title. 

In  September,  1886,  Ellis,  the  owner  of  the  land  in  con- 
troversy, by  deed  of  trust,  conveyed  the  land  to  Edward  A. 
Hall,  authorizing  the  latter  to  sell  the  property  in  said  deed 
described,  and  out  of  the  proceeds  pay  the  indebtedness  due 
from  Ellis  to  the  Los  Angeles  Improvement  Company.  On 
December  30,  1886,  Hall  executed  and  delivered  to  said  im- 
provement company  a  deed,  grant,  bargain,  and  sale  in  form 
but  as  a  part  of  the  same  transaction  an  agreement  was  en- 
tered into  between  Ellis,  party  of  the  first  part,  Hall,  party 
of  the  second  part,  and  the  Los  Angeles  Improvement  Com- 
pany, party  of  the  third  part,  the  terms  of  which  states  that 
the  party  of  the  first  part,  by  and  with  the  consent 
of  his  trustee,  to  secure  payment  of  an  indebtedness 
amounting  to  the  sum  of  eleven  thousand  eight  hundred  and 
sixty-five  dollars  and  fifty-five  cents,  evidenced  by 
notes  and  orders,  had  caused  to  be  conveyed  to 
the  third  party  the  property  described  in  the  deed  of 
trust  of  September  24,  1886.  It  was  provided  therein 
that  as  soon,  as  said  improvement  company  "shall  have  re- 
ceived their  pay  in  full  as  above  stated,  and  shall 
be  fully  reimbursed  for  such  payments  as  the  said 
J.  W.  Ellis  shall  cause  them  to  expend  under  his  orders  dur- 
ing the  continuance  of  this  contract,  which  sums  shall  be 
payable  out  of  the  receipts  of  the  sale  of  said  lands,  then 
the  Los  Angeles  Improvement  Company  shall  deed  to 
said  J.  W.  Ellis  the  balance  of  the  property  remain- 
ing unsold."  On  April  25,  1887,  the  defendant,  J.  P. 
Monroe,  in  an  action  against  ElHs  caused  an  attach- 
ment to  be  levied  upon  the  property  in  controversy. 
On  September  29,  1887,  Ellis  conveyed  the  land  to  the 
plaintiff's  grantor,  and  on  the  day  following  the  Lo» 
Angeles  Improvement  Company  executed  and  delivered 
to  Ellis  a  quitclaim  deed  of  the  property.  On  October 
12,  1887,  the  defendant  Monroe  recovered  judgment  against 
Ellis  in  the  attachment  suit,  and  a  sale  of  the  property  upon 
.^ecution  followed  in  February,  1888. 

It    is    claimed   by    appellant   that    the    sale    under   the 
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judgment  recovered  by  the  defendant  against  Ellis  did  not 
relate  back  to  the  time  of  the  attachment,  because  at 
the  time  said  attachment  was  levied  the  legal  and  equi- 
table title  of  the  property  was  in  a  trustee  of  Ellis; 
that  an  attachment  c^  operate  only  upon  the  interest  of  a  de- 
fendant at  the  time  the  atachment  is  levied,  and  not  upon 
any  interest  he  subsequently  acquires  in  the  property  af- 
fected by  it 

Inasmuch  as  under  our  codes  any  interest,  legal  or 
equitable,  which  a  defendant  has  in  lands  is  subject  to  attach- 
ment (Code  Civ.  Proc.,  sees.  542,  688),  and  notwithstanding 
the  fact  that  every  express  trust  in  real  property  vests  the 
whole  estate  in  the  trustees,  subject  only  to  the  execution  of 
the  trust,  the  author  thereof  may  prescribe  to  whom  the  real 
property  to  which  the  trust  relates  shall  belong  in  the  event 
of  the  failure  or  termination  of  the  trust,  and  may  transfer 
or  devise  such  property,  subject  to  the  execution  of  the  trust, 
it  would  seem  that  the  contention  of  the  appellant  is  un- 
sound; but  we  do  not  deem  it  necessary  to  consider  die 
question  discussed  in  the  briefs,  as  to  whether  after  the  ex- 
ecution and  delivery  of  a  deed  of  trust  the  grantor  retains 
any  attachable  interest.  The  deed  from  Hall  to  the 
Los  Angeles  Improvement  Company,  and  the  agree- 
ment accompanying  the  same,  constituted  a  mortgage  with 
a  power  of  sale — ^the  transaction  was  consummated  by 
a  deed  with  a  separate  defeasance  authorizing  the 
improvement  company  to  sell  so  much  of  the  land 
as  might  be  necessary  to  pay  the  amount  of  the  loan,  inter- 
est, and  charges,  and  to  reconvey  to  Ellis  the  property 
remaining  unsold.  This  form  of  security  is  no  longer 
looked  upon  with  disfavor,  and  our  statutes  expressly 
authorize  mortgages  conferring  the  power  of  sale  upon 
the  mortgagee  or  other  person.  (Civ.  Code,  sec.  2932.) 
The  power  given  is  merely  a  cumulative  remedy,  and 
does  not  in  any  way  aflFect  the  right  to  foreclosure  in 
chancery.  {Carmerds  v.  Genella,  22  Cal.  116.)  If  there 
be  any  doubt  as  to  whether  an  instrument  was  intended 
as  a  mortgage  or  a  deed  of  trust,  such  doubt  should  be 
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resolved  in  favor  of  a  mortgage  with  the  power  of  sale. 
The  intervention  of  a  trustee  is  not  always,  but  is  generally, 
a  serious  inconvenience  and  expense.  "The  mortgagor  is  apt 
to  suppose  that  in  placing  the  exercise  of  the  power  in  the 
hands  of  a  disinterested  third  party,  whose  position  in  relation 
to  it  is  merely  that  of  a  trustee,  he  secures  for  himself  the  pro- 
tection of  fair  dealing.  It  generally  happens,  however,  thai 
the  debtor  has  to  pay  for  the  services  of  a  trustee,  whose  dis- 
interestedness is  no  more  than  that  of  the  creditor  himself. 
.  .  .  .  This  form  of  security  has  come  into  very  general 
use  in  several  states,  and  in  Virginia  and  West  Virginia,  in 
particular,  has  come  into  tmiversal  use  in  securing  debts  upon 
real  estate."  (2  Jones  on  Mortgages,  sees.  1725,  1764,  1769, 
and  1770.)  The  defendant's  title  under  the  sheriflf's  deed, 
we  conclude,  relates  back  to  the  time  of  the  levy  of  the  at- 
tachment 

We  see  nq  merit  in  the  claim  that  the  property  attached 
on  the  25th  of  April  is  not  the  same  property  that 
was  conveyed  to  plaintiff  on  the  29th  of  September. 
The  only  variance  between  the  descriptions  in  the  at- 
tachment proceedings  and  in  the  deed  is  in  the  evidence 
as  to  the  number  or  name  of  the  block.  The  lots  should 
have  been  described  in  the  attachment  proceedings  as  being 
in  block  D,  instead  of  block  9,  but  upon  reference 
to  the  map  of  Ellis'  subdivision,  which  map  was  referred 
to  in  the  conveyances,  it  appeared  to  the  court  that  no- 
body could  have  been  misled.  All  the  lots  referred  to  in 
the  sheriff's  description  are  on  the  map;  there  is  no  block 
on  the  map  which  is  known  as  block  9;  there  are  but 
two  blocks  on  the  map,  namely,  block  T  and  block  D;  all 
the  lots  on  the  map  in  block  T  were  levied  on  by  die 
sheriff,  and  his  return  shows  it;  all  that  was  left  of  the  prop- 
erty outside  of  block  T  on  the  map  was  in  bkxk 
D;  all  of  the  lots  in  controversy  fronted  on  Behnont 
avenue.  The  court  did  not  err,  therefore,  in  holding  that 
the  description  in  the  return  was  sufficient  to  notify  a  pur- 
chaser of  the  lots,  and  to  enable  the  sheriff  to  identify  the 
same. 
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Judgment  and  order  affirmed. 

Harrison^  J.,  and  GARourr^y  J.,  concurred. 

Hearing  in  Bank  denied. 


IKo.  S1087.    Dttpartment  One. — February  §,  1894.] 

THE  PEOPLE,  Respondent,  v.   TIMOTHY  LYNCH, 

Appellant. 

Cukhtal  Law — Ambaovt  With  Dbadlt  WaAPOif— Imitbuotion — Omib- 
noN  or  SnF-DovNSB. — ^An  Instruction  to  the  Jury  upon  the  trial 
of  a  defendant  oharffed  with  an  assault  with  a  deadly  weapon 
with  Intent  to  kill,  to  the  elfeot  that  if  they  believed  that  the 
defendant  committed  the  assault  without  malioe  aforethouirht 
their  verdict  should  be  ffuilty  of  an  assault  with  a  deadly 
weapon.  Is  not  erroneous  because  It  falls  to  state  that  if  the 
assault  had  been  committed  in  necessary  self-defense  It  was 
jQsUlled. 

iBt — AssAUiff  BxCLDSiVB  ov  SBLT-DMraNSB. — An  assault  Is  In  lUelt 
unlawfuL  One  person  cannot  assault  another  In  self-defense; 
and  any  aet  done  in  self-defense  cannot  be  an  assault 

niL— BBLr-Damfn— FiLut  or  Bodilt  Injurt— instruction. — An  in- 
struction to  the  jury  that  the  bare  fear  of  the  defendant  that 
the  prosecuting  witness  was  iroinff  to  Inflict  bodily  Injury  upon 
him  would  not  Justify  him  in  attempting  to  kill  the  prosecutlnar 
witness,  if  he  did  so  attempt,  but  there  must  have  been  some 
act  or  aetf  on  the  part  of  the  latter  such  as  would  Induce  an 
ordinarily  prudent  man  to  believe  that  he  was  In  ^reat  and 
immediate  dangrer  of  death  or  mreat  bodily  Injury,  Is  correct, 
and  Is  not  erroneous  because  It  fails  to  say  anythlaff  about 
threata 

Jn, — Thbsats  bt  PnsoN  AssAnunD. — Threats  alone  never  Justify  a 
homicide,  or  an  attempt  to  take  life,  though  admissible  In  evi- 
dence to  throw  llffht  on  the  circumstances  surrounding  the 
affray. 

nx — ^BvmiNCB — ^Explanation  or  Trrbai^-opinion  or  Obfbndant — 
Habmuss  RnuNO. — ^Where  the  defendant  testified  that  some 
days  prior  to  the  alleged  assault  the  prosecuting  witness  said, 
'Til  fix  you,"  and  further  testified  that  immediately  prior  to 
the  affray  the  prosecutingr  witness,  in  a  violent  manner,  said 
to  him,  'Til  kill  you."  and  made  demonstrations  as  if  to  draw 
a  weapon,  the  refusal  of  the  court  to  allow  him  to  testify  as 
to  what  he  thought  was  meant  by  the  words,  **I*ll  fix  you," 
oould  not  be  prejudicial. 

In.  <— PsBSBNCB  or  AocusiD  nr  public  0tbbbt  —  PBasnifpnoN 
—  BABXLBSs  RarusAL  or  Inbtbuction.  —  Where  the  crime 
with  which  the  defendant  was  oharced  was  com- 
mitted upon  the  public  street,  an  Instruction  asked  for 
by   the  defendant  that   It  was  to  be   presumed   that   he   was 
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there  for  a  lawful  purpose,  Is  not  objectionable,  and  oould  have 
been  properly  siven,  but  the  refusal  to  iflve  It  is  not  prejudicial 
error  where  the  jury  have  been  fully  instructed  that  the  de- 
fendant was  to  be  presumed  Innocent  until  proven  flrullty. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

James  H.  and  /.  £•  Budd,  for  Appellant 

Attorney  General  W,  H.  H.  Hart,  for  Respondent 

Garoutte,  J. — The  defendant  was  convicted  of  an 
assault  with  a  deadly  weapon,  and  appeals  from  the 
judgment  and  order  denying  his  motion  for  a  new  trial. 
He  claims  the  shooting  to  have  been  done  in  self-defense, 
and  contends  that  the  court  committed  error  in  its  instruc- 
tions to  the  jury  upon  the  law  of  the  case. 

I.  An  exception  was  taken  to  the  following  instruc- 
tion: 

"If,  however,  you  are  satisfied  from  the  evidence  in  the 
case,  and  beyond  a  reasonable  doubt,  that  the  de- 
fendant did,  at  the  time  charged  and  as  charged, 
make  an  assault  on  one  T.  O'Connor  with  a  deadly  weapon — 
that  is,  one  likely  to  produce,  in  the  manner  in  which  it  is 
used,  death  or  great  bodily  injury — ^with  intent  to  do 
him  great  bodily  injury,  but  are  not  satisfied  that  the  assault 
was  made  with  malice,  or  if  you  have  any  reasonable  doubt 
whether  such  assault  was  with  malice  aforethought,  your 
verdict  will  be  guilty  of  an  assault  with  a  deadly 
weapon." 

Counsel  says :  "Suppose  defendant  .  had  assaulted  the 
prosecuting  witness  with  a  deadly  weapon  with  intent 
to  do  him  great  bodily  harm ;  if  it  had  been  done  in  neces- 
sary self-defense  he  was  entirely  justified.  Yet  this 
instruction  clearly  directs  the  jury  to  find  him  g^uilty 
if  such  assault  alone  be  proven.'*  A  complete  an- 
swer to  this  supposition  is,  that  no  such  a  state  of 
facts  could  exist.    One  person  cannot  assault  another  in 
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fldf-defense.    An  assault  in  itself  is  unlawful,  and  any  act 
done  in  self-defense  cannot  be  an  assault. 

2.  The  court  gave  the  following  instruction: 

**Thc  bare  fear  that  the  said  T.  O'Connor,  if  defendant  had 
had  such  fear,  was  going  to  inflict  bodily  injury  upon  the 
person  of  the  defendant  would  not  justify  defendant  in  at- 
tempting to  take  the  life  of  the  said  T.  O'Connor,  if  he  did  so 
attempt;  but  there  must  have  been  some  act  or  acts  of  the 
said  T.  O'Connor  such  as  would  induce  an  ordinarily  prudent 
man  to  believe  that  he  was  in  great  and  immediate  danger 
of  death,  or  great  bodily  injury,  at  the  hands  of  the  said 
T.  O'Connor;  and,  unless  you  so  find,  you  will  find  the  de- 
fendant guilty." 

We  think  the  instruction  entirely  correct  To  be 
sure,  it  says  nothing  about  threats,  but  threats  alone 
never  justify  a  homicide.  Words,  however  grievous, 
do  not  even  reduce  a  homicide  from  murder  to  man- 
slaughter. While  threats  are  always  admissible  as  evidence, 
yet  some  act  or  acts  of  the  deceased  indicating  danger 
to  the  defendant  as  a  reasonable  man,  at  the  time 
of  the  shooting,  must  be  present,  or  the  plea  of 
self-defense  will  be  made  in  vain.  The  instruction  in 
no  way  intimates  that  threats  of  the  prosecuting  witness  to- 
ward the  defendant  are  not  admissible  as  evidence  tending  to 
throw  light  upon  the  circumstances  surrounding  the  moment 
of  the  affray. 

3.  The  following  instruction  was  asked  by  the  defendant 
and  refused : 

"The  court  further  instructs  the  jury  that  Sacramento 
street  is  a  public  highway  in  the  city  of  Stockton,  and  that 
the  defendant  had  a  perfect  right  to  be  on  said 
highway  at  the  time  and  place  where  he  was  met 
by  the  prosecuting  witness,  and  was  under  no  neces- 
sity to  leave  or  depart  from  said  street  in  order  to  avoid  meet- 
ing with  the  prosecuting  witness,  and,  in  the  absence  of 
evidence  showing  that  defendant  was  in  said  street 
for  improper  and  unlawful  purposes,  the  court  instructs  you 
that  the  presumption   of  law   is   that  the  defendant  was 
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in  said  street  at  the  time  and  place  where  he  was  met  by  tfie 
prosecuting  witness  for  a  lawful  and  legitimate  purpose." 

In  the  abstract  we  are  not  prepared  to  say  that  the 
mere  fact  of  a  man  walking  upon  a  public  street  justi- 
fies  the  presumption  that  he  is  there  for  a  lawful 
purpose.  But  in  the  present  case,  where  the  defendant 
was  charged  with  a  crime  committed  upon  the  pubUc 
street,  we  see  no  legal  objection  to  this  instruction^ 
and  perhaps  it  would  have  been  the  better  course  to 
have  given  it  At  the  same  time,  it  was  but  another  f onn 
of  instructing  the  jurors  that  the  defendant  is  presumed 
to  be  innocent  until  he  is  proven  guilty,  and  that  mat- 
ter was  fully  explained  to  them  in  other  portions 
of  the  charge. 

4.  Defendant  testified  that  some  days  prior  to  the  al- 
leged assault,  the  prosecuting  witness,  among  other 
things,  said  to  him,  "I'll  fix  you."  His  attorney  then 
asked  him,  "What  did  you  understand  him  to  mean  by  those 
words?"  and  an  objection  was  sustained  to  this  ques- 
tion. We  assume  the  purpose  of  the  question  was  to 
show  that  defendant  construed  the  language  as  a  threat  of 
physical  injury,  and,  without  deciding  the  merits  of  the 
ruling  of  the  court  in  this  regard,  it  is  sufficient  to  say 
we  think  the  defendant  was  not  injured  to  any  degree 
by  such  ruling,  even  conceding  that  his  answer  to  the  in- 
terrogatory would  have  been  as  indicated.  A  threat 
of  the  prosecuting  witness  at  this  time  could  only 
be  material  as  bearing  upon  the  circumstances  immediately 
surrounding  the  shooting,  and  material  only  for  the  purpose 
of  indicating  that  the  defendant  fired  in  self-defense 
But  the  defendant  further  testified  that  immediately 
prior  to  the  affray  the  prosecuting  witness  in  a  violent 
manner  said  to  him,  "I'll  kill  you,"  and  made  demonstra- 
tions as  if  to  draw  a  weapon.  Under  these  circum- 
stances it  is  plain  that  defendant  was  not  injured  before 
the  jury  by  the  ruling  of  the  court,  whatever  may  have  been 
his  understanding  of  the  language  used  by  the  prosecuting" 
witnesa 
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Defendant  complains  of  other  rulings  of  the  court,  both  as 
to  instructions  given  and  refused,  and  also  as  to  evidence  ad- 
mitted and  rejected,  but  after  careful  consideration  we  see 
no  error,  and  find  nothing  further  demanding  extended  no- 
tice. 

It  is  ordered  that  the  judgment  and  order  denying  a  new 
trial  be  affirmed. 

Paterson,  J.,  and  Harrison,  J.,  concurred. 


[Ho.  18174.    Department  One. — February  «,   1894.] 

M.  D.  ESHLEMAN,  Respondent,  v.  G.  H.  MALTER  st 
AL.,  Appetjlants. 

Bom— Dhgkiftidn— SuBDimxoif  or  BzcnnrrB  GommcwT  flfecnoH 
—PRO  Rata  Drnsioif.— Where  the  deserlption  In  a  deed  calls  for 
a  legul  aubdlTlslon  of  a  section  of  sunreyed  land,  the  four  cor- 
nere  of  which  are  eetablished  with  ream>nable  certainty,  but 
the  quarter-section  comers  are  lost,  and  the  section  exceeds 
six  hundred  and  forty  acres,  the  division  llnea  of  the  fractions 
of  the  section  are  to  be  determined  by  a  provision  pro  rata  ot 

^tte  lines  of  the  secUon  as  they  appear  upon  the  ground. 

QllRlNO    TlTL»— IMPBOVSIMHTS— IMMATMHAL   XYMBUMST    IN    ANSWSB-. 

FiHDiNo  NOT  RsQumro.— In  an  action  to  quiet  title,  where  the 
plaintiff's  ownership  of  the  land  In  controversy  is  established, 
an  averment  In  the  answer  that  the  defendant  made  valuable 
Improvements  upon  the  land  while  In  possession  thereof  is  im- 
material, and  a  flndingr  thereupon  is  not  required. 

Appeai.  from  a  judgment  of  the  Superior  Court  of  Fresno 
(bounty,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 
W.  D.  Tupper,  for  Appellants. 
Edward  Lynch,  for  Respondent 

When  the  description  of  a  deed  calls  for  a  subdivision  of 
a  section  of  surveyed  land,  the  quarter-scction  comers  being 
lost,  and  the  section  exceeding  six  hundred  and  forty 
acres    in    area,    the    division    lines    of    the    fractions    of 
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the  section  should  be  determined  by  division  pro  rata 
of  the  lines  of  the  section  as  it  is  found  to  exist.  {Miller  v. 
Topeka  Land  Co.,  44  Kan.  354;  Powers  v.  Jackson^  50  CaL 
429.)  Compensation  for  improvements  placed  on  the 
land  while  plaintiff  owned  it  cannot  be  allowed  as 
offset  or  in  defense  to  the  action.  (See  Ford  v. 
Helton,  5  Cal.  319;  Kilbum  v.  Ritchie,  2  Cal.  145;  56  Am. 
Dec.  326;  Welch  v.  Sullivan,  8  Cal.  165 ;  CarpenOer  v.  Mitch- 
ell,  29  Cal.  330;  Love  v.  Shartzer,  31  CaL  488; 
Hannan  v.  McNickle,  82  Cal.  127;  Huse  v.  Den,  85  Cal. 
401 ;  Yount  v.  HoweU,  14  CaL  465 ;  Helm  y.  Wilson, 
89  Cal.  S930 

Garouttb,  J.— This  is  an  action  to  quiet  title  to  a 
small  strip  of  land  containing  about  2.88  acres.  Plain- 
tiff being  the  owner  of  section  17  of  a  certain  township 
and  range,  sold  to  defendant  the  west  one-half  of 
the  northwest  one-quarter  of  said  section,  and  the  location 
of  defendant's  eastern  boundary  line  thereof  is  the 
point  in  dispute.  It  is  insisted  that  the  evidence  is  insuf- 
ficient to  supiport  the  finding  of  the  court  as  to  the 
ownership  of  the  land  being  in  the  plaintiff,  but  upon  an 
examination  of  the  record,  we  think  the  evidence  in 
this  regard  sufficient.  The  four  corners  of  the  section 
are  established  by  the  evidence  with  reasonable  certainty, 
and  these  four  comers  being  located  any  legal  subdivi- 
sion may  be  readily  ascertained.  The  evidence  dis- 
closed that  the  section  contained  about  664.43  acres,  and 
that  the  north  line  of  the  section  was  82.21  chains 
in  length.  Appellant  appears  to  concede  that,  if  the  north 
line  of  plaintiff's  land  exceeds  60  chains  in  length,  then  the 
land  in  litigation  is  included  in  her  holding;  and  that  the 
north  line  of  her  land  is  of  greater  length  than  60 
chains  is  very  evident. 

When  the  description  of  land  in  a  deed  calls  for  a 
legal  subdivision  of  a  section  of  surveyed  land,  the  quarter- 
section  comers  being  lost,  and  the  section  exceeding 
640  acres  in  area,  the  division  lines  of  the  fractions  of 
the  section  are  determined  by  a  division  pro  rata  of  the 
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lines  of  the  section  as  they  appear  upon  the  ground. 
This  is  the  doctrine  laid  down  in  Miller  v.  Topeka  Latul 
Co.,  44  Kan.  354,  and  in  the  cases  there  cited.  Applying  that 
principle  to  the  present  case,  the  northwest  comer  of  the 
plaintiff's  land  would  be  located  at  a  point  upon  the  north 
line  of  the  section  distant  from  the  northeast  comer  thereof 
three-fourths  of  the  length  of  the  north  line,  and  this  would 
give  the  length  of  plaintiff's  north  line  to  be  about  61.65 
chains. 

The  fact  that  defendant  claimed  by  his  answer  to  have 
made  valuable  and  permanent  improvements  upon  this  tract 
of  land  while  he  was  in  possesion  therof  is  immaterial  to  the 
case,  and  a  finding  as  to  such  allegation  of  the  answer  was 
not  required.     {Helm  v.  Wilson,  89  Cal.  593.) 

For  the  foregoing  reasons  it  is  ordered  that  the  judgment 
and  order  be  affirmed. 

Paterson,  J.,  and  Harrison,  J.,  concurred* 


[No.  1925«.    Department  Two. — ^February  •,  1894.] 

ADOLPH  ANTHONY,  Respondent,  v.  FRED  GRAND, 
Appellant. 

AcmoN  F0«  As8AUi;r  and  Mathsm — ^BrroaNCB — ^RapUTATiON  of  DaviND- 
AI7T. — ^In  an  action  to  recover  damagres  for  an  assault  and  may- 
hem.  by  bitlnsr  off  a  flngrer  of  the  plaintiff,  where  the  trial  court 
found  that  the  defendant  willfully  and  violently  assaulted  the 
plaintiff  and  inflicted  the  injuries  complained  of,  and  the  flnd- 
insT  iB  not  questioned  upon  appeal,  the  refusal  of  the  trial  court 
to  admit  testimony  upon  the  part  of  the  defendant  as  to  his 
reputation  for  belns  peaceable  and  quiet  was  not  prejudicial 
error. 

Costs — ^Racovasr  Less  Than  Thrbb  HnNDRn>  Dollabs — CoNSTBuenoN 
OP  Cods — ^DaraNDANT  Nor  Entitled  to  Costs. — ^Under  section  1025 
of  the  Code  of  Civil  Procedure,  which  provides  that  ••No  costs 
can  be  allowed  in  an  action  for  the  recovery  ot  money  or  dam- 
fteres  when  the  plaintiff  recovers  less  than  three  hundred  dol- 
lars," neither  party  can  recover  colcs  In  such  case,  and  ths 
defendant  is  not  entitled  to  a  Judement  asralnst  the  plaintiff 
for  his  costs. 

Appeal  fom  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  a»  order  denying  a  new  trial. 
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The  facts  are  stated  in  the  opinion. 

Trippet,  Boone  &  Neale,  for  Appellant 

Utley,  Thorp  &  Holcomb,  for  Respondent 

Belcher^  C. — This  is  an  action  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff. 

The  court  below  found  that  on  the  fourth  day  of  July, 
1892,  the  defendant  "did  willfulh  -l  violently  assault  the 
plaintiff,  Adolph  Anthony,  and  tlie  said  defendant  did  then 
and  there  willfully  and  violently  bite  off  with  his  teeth,  and 
sever  from  said  plaintiff's  right  hand,  a  portion  of  the  fourth 
finger  of  said  hand,  to  wit :  said  defendant  did  so  bite  off  the 
said  finger  of  plaintiff  just  below  the  first  joint  thereof ;  that 
by  reason  of  said  assault  and  biting,  as  aforesaid,  said  plain- 
tiff has  at  all  times  since  said  fourth  day  of  July,  1892,  been 
disabled  from  following  his  usual  occupation  of  a  miner,  and 
has  been  disabled  from  attending  to  his  business  as  such," 
and  has  been  damaged  in  the  sum  of  two  hundred  and  fifty 
dollars,  for  which  he  is  entitled  to  judgment 

Judgment  was  accordingly  entered  against  the  defendant 
for  the  sum  named,  from  which  and  from  an  order  den3ring 
a  new  trial  he  appeals. 

It  appears  from  the  bill  of  exceptions  that  when  the  plain- 
tiff rested  his  case  at  the  trial  a  witness  was  called  for  the 
defendant,  and  testified  that  he  had  known  defendant  for 
eighteen  years,  and  knew  the  people  where  he  lived.  He  was 
then  asked:  "Do  you  know  his  reputation  for  being  peace- 
able and  quiet?"  The  question  was  objected  by  the  plaintiff 
on  the  ground  that  the  evidence  sought  was  irrelevant  and 
immaterial,  and  the  objection  was  sustained  and  an  exception 
reserved. 

It  also  appears  from  the  bill  of  exceptions  that  before 
tfie  findings  were  filed  and  the  judgment  entered  "the  de- 
fendant presented  to  the  court  findings  of  fact  and 
conclusions  of  law  and  judgment  for  signature  by  the 
judge  of  said  court,  accompanied  by  a  memorandum  of 
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costs  and  disbursementa  sworn  to  by  the  defendant,"  copies 
of  which  are  set  out. 

The  findings  presented  are  substantially  the  same  as  those 
filed,  except  that  the  conclusions  of  law  are  "that  plain- 
tiff is  entitled  to  judgment  against  said  defendant 
for  said  sum  of  two  hundred  and  fifty  dollars,  and 
that  said  defendant  is  entitled  to  judgment  against  said  plain- 
tiff for  his  costs  in  this  behalf  laid  out  and  expended.*"  And 
the  judgment  is  substantially  the  same  as  that  entered,  ex- 
cept that  there  is  added  to  it:  "It  is  further  ordered  and 
adjudged  by  the  court  that  the  defendant  have  and  recover 
of  and  from  the  plaintiff  his  costs  in  this  behalf  laid  out  and 
ojcpended,  taxed  at  the  sum  of  two  hundred  and  fifty-four 
dollars  and  sixty-five  cents." 

The  court  refused  to  adopt  the  findings  and  judgment 
so  presented,  and  the  defendant  excepted  to  the  ruling. 

It  is  claimed  in  support  of  the  appeal  that  the  court  erred 
in  excluding  the  offered  evidence,  and  in  refusing  to  give  the 
defendant  judgment  for  his  costs;  and  these  are  the  only 
points  presented  for  decision. 

We  see  no  merit  in  either  of  the  points  made.  The  court 
found  that  the  defendant  willfully  and  violently  as- 
saulted the  plaintiff,  and  bit  off  his  finger.  The  correctness 
of  this  finding  is  not  questioned,  nor  is  any  of  the  evidence  in 
support  of  it  brought  up  in  the  record.  It  must  therefore 
be  presumed  to  have  been  fully  justified  by  the  evidence  in- 
tioduced.  But  if  the  defendant  committed  the  wrong  com- 
plained of  in  the  manner  stated,  then  his  reputation  for  being 
peaceable  and  quiet  was  wholly  immaterial,  since  however 
good  it  may  have  been  the  judgment  must  necessarily  have 
f;:one  against  him. 

As  to  the  second  point.  The  allowance  of  costs  is  a  mat- 
ter of  statutory  regulation.  Our  statute  provides  that 
"no  costs  can  ,be  allowed  in  an  action  for  the  re- 
cover}- of  money  or  damages  when  the  plaintiff  re- 
covers less  than  three  hundred  dollars.**  (Code  Civ. 
Proc.  sec.   1025.)     This  evidently  applies  to  both  parties 
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to  the  action  and  forbids  the  recovery  of  costs  by  either  of 

them. 

The  judgment  and  order  appealed  from  should  be 
affirmed. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment and  order  appealed  from  are  affirmed. 

McFARLAin),  J.,  and  Fitzgerald,  J.,  concurred. 

Ds  Haven,  J.»  concurred  in  the  judgment. 


tNo.  19207.     Department  Twa — February  %,  1894.] 

MARY  H.  BANNING,  Appellant,  v.  W.  F.  MARLEAU, 

Respondent. 

QUUM     AND     DBUraRT — ^PLBADINO — ^ANBWXR — ^iMPROPBa     JUDOMBNT     POK 

Rbtubn. — ^In  an  action  to  recover  peraonal  property,  or  Its  value, 
where  there  la  no  prayer,  claim,  or  demand  of  any  kind  In  the 
answer  for  a  return  of  the  property  or  its  value,  a  ^udffment 
for  its  return  to  the  defendant,  or  its  value  in  oase  a  return 
cannot  be  had,  is  not  permissible,  and  cannot  stand. 

lb. — ^Findings — CaarAZNTT. — Where  the  findings  are  not  suffldenUy 
certain  to  show  whether  an  action  for  claim  and  delivery  was 
decided  upon  the  theory  that  plaintifT  was  not  the  owner  of  the 
property  in  any  sense,  or  upon  the  theory  that  a  sale  of  the 
property  to  the  plain tift  was  void  as  against  creditors  for  want 
of  delivery  and  an  immediate  and  continued  ehans«  of  iK>ases* 
sion,  a  new  trial  should  be  srranted. 

iDw — Bajm  Void  as  to  Crsditors — Sufpicixnct  or  Fzndinos. — ^If  a  sale 
to  the  plaintiff  was  not  followed  by  such  possession  aa  would 
make  it  valid  as  asrainst  creditors  of  the  plaintilTa  grantor,  the 
court  should  find  that  the  parties  attachinsr  the  property  were 
such  creditors;  and  it  is  not  sufficient  merely  to  find  that  the 
property  was  seised  under  certain  writs  of  attachment. 

In. — salb  of  Stock  on  Ranch — Dkuvsrt  and  CRangb  or  PossassxoN 
— OwNSRSHiP  or  LiAND. — Where  the  property  in  dispute  con- 
sisted mostly  of  livestock  on  a  ranch  owned  at  one  time 
by  the  plaintiff  and  her  srrantor  Jointly,  but  owned 
exclusively  by  plaintiff  for  some,  years  prior  to  the  attach- 
ment, under  a  written  transfer  thereof  to  the  plaintiff, 
and  it  hppears  that  the  srrantor  of  the  plaintiff  acted  for 
plaintiff  at  various  times  as  a  sreneral  superintendent  of  the 
ranch,  and  at  the  time  of  the  attachment  had  a  crop- 
pinflT  contract  which  included  part  of  the  land,  and  plaintiff  bad 
other  stock  on  the  ranch,  belongrlnflr  to  her  alone.  In  detarmln- 
iBC    whether   there   was   a   sufficient   delivery   and   chance   of 
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possession  of  the  property  attached,  due  Importance  should  b*- 
fflven  to  the  fact  that  plaintiff  wa«  thh  owner  and  In  posaes- 
■ion  of  the  land  on  which  the  stock  was  always  graa^^  and  on 
which  some  of  It  was  bred  and  raised. 

Appsal  from  a  judgment  of  the  Superior  Court  of  I^os 
Angeles  County. 
The  facts  are  stated  in  the  opinion  of  the  court. 
W.  S.  Wright,  for  Appellant 

/.  R.  Dupuy,  R.  Dunnigan,  and  Dupuy  &  Dunnigan,  far 

Respondent 

McFarland,  J. — ^This  is  an  action  to  recover  certain  !)er- 
sonal  property,  or  its  value.  Judgment  went  for  defendant, 
and  plaintiff  appeals  from  the  judgment  upon  the  judg:aent- 
roll  and  a  bill  of  exceptions. 

The  court  found  that  ''the  plaintiff  is  now  in  possession  of 
said  above-described  property";  and  the  entire  judgment  is 
that  "the  defendant,  W.  H.  Marleau,  do  have  and  recover 
of  and  from  Mary  H.  Banning,  the  plaintiff  herein,  the  fol- 
lowing personal  property,  viz:  (describing  it)  and  that  said 
property  be  returned  by  plaintiff  to  defendant,  or  the  value 
thereof,  being  the  sum  of  six  hundred  dollars,  in  case  a  re- 
turn cannot  be  had,  be  paid  by  plaintiff  to  defendant,  to- 
gether with  costs  and  disbursements'' ;  but  there  is  no  prayer, 
claim,  or  demand  of  any  kind  in  the  answer  for  a  return  of 
the  property  or  its  value;  and,  this  being  so,  the  judgq^ent 
for  its  return  cannot  stand.  (Code  Civ.  Proc.,  sees.  627,  667 ; 
GofM  V.  Scannell,  13  Cal.  431;  Pico  v.  Pico,  56  Cal.  459.) 
It  cannot  be  reasonably  expected  that  for  the  purposes  of 
this  case  we  should  ignore  the  statute  and  overrule  former 
decisions.  We  might,  no  doubt,  remand  the  cause,with  direc- 
tions to  change  the  judgment  into  one  which  would  simply 
give  costs  to  defendant;  but  as  we  are  not  entirely  satisfied 
with  fhe  case  in  other  respects,  we  think  that  the  ends  of 
justice  require  a  new  trial. 


Digitized  by  CjOOQIC 


240  Banning  v.  Maru^u.  [ioi  Cai. 

Plaintiff  claims  ownership  of  the  property  sued  for — con- 
sisting mostly  of  certain  livestock  on  a  ranch — and  defend- 
ant, a  constable,  took  it  as  the  property  of  one  Hannon» 
under  two  writs  of  attachments  issued  by  a  justice  of  the 
peace.  The  findings  on  the  main  issues  are  merely  "that 
on  the  30th  of  November,  1891,  in  Los  Angeles  county. 
California,  the  plaintiff  was  not,  nor  has  she  at  any  time 
since  said  date  been,  the  owner  of  and  entitled  to  the  pos' 
session  of  the  property  described  in  the  complaint  That 
the  defendant  herein,  on  said  date,  in  Los  Angeles  county^ 
did  not  wrongfully  come  into  possession  of  said  property/' 
and  does  not  wrongfully  detain  the  same;  and  "that  on 
the  thirtieth  day  of  November,  1891,  Joseph  Hannon  was 
the  owner  and  in  possession  of  the  property  above  descriiK«^ 
and  on  said  date,  the  defendant,  a  constable  in  said  coanty, 
seized  said  property  by  virtue  of  two  writs  of  attach- 
ments against  said  Hannon,  one  in  favor  of  W.  H.  Har- 
bell,  the  other  in  favor  of  J.  P.  Hardy,  aggregating  the 
sum  of  five  hundred  and  seventy-nine  dollars^  which 
writs  were  duly  issued  by  W.  A.  Gaines,  a  justice  of  the 
peace  of  said  county/'  These  findings  are  not  specific 
enough  to  show  upon  what  theory  the  case  was  decidect^ 
that  is,  whether  it  was  upon  the  theory  that  plaintiff  was 
not  the  owner  of  the  property  in  any  sense,  or  upon  die 
theory  that  a  sale  of  said  property  by  Hannon  to  plain- 
tiff was  void  as  against  creditors,  for  want  of  de- 
livery and  an  immediate  and  continued  change  of  posses- 
sion imder  section  3440  of  the  Civil  Code.  If  the  findings 
mean  that  as  between  plaintiff  and  Hannon,  the  latter  was 
and  the  former  was  not  the  owner  of  the  property 
at  the  time  of  the  attachment,  then  they  are  not  sup- 
ported by  the  evidence;  for  it  clearly  appears  that  Han- 
non before  that  time  had  sold  whatever  interest  he  had 
in  the  property  to  plaintiff,  and  had  given  her  a  written 
transfer  of  the  same  which  passed  the  title.  (Civ.  Code^ 
sees.  1053-57.)  If,  on  the  other  hand,  it  was  meant 
that  ^he  sale  was  not  followed  by  such  possession  as 
would   make   it   valid   as   against    creditors    of    Hannon, 
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then  it  should  have  been  found  that  the  parties  attaching 
were  such  creditors;  and  it  was  not  sufficient  to  merely 
find  that  the  property  was  seized  under  certain  writs  of 
attachment  {Sexey  v.  Adkinson,  34  Cal.  346.)  On  an- 
other trial  the  findings  on  these  points  can  be  made  fuller 
and  clearer. 

The  main  question  in  the  case  seems  to  be  whether  there 
was  a  sufficient  change  of  possession  of  the  property  from 
Hannon  to  plaintiff.  The  property  consisted  mostly  of  live- 
stock on  a  ranch  owned  at  one  time  by  plaintiff  and  Hannon 
jointly,  but  owned  exclusively  by  plaintiff  for  some  years 
prior  to  the  attachments.  As  to  some  of  this  property  there 
is  a  conflict  of  evidence  as  to  whether  Hannon  ever  owned 
any  interest  in  it;  and  as  to  the  balance  there  is  a  conflict 
as  to  whether  be  ever  owned  anything  more  than  an  un- 
divided interest  therein.  Whatever  interest  he  had  in  any 
or  all  of  ity  he  had  sold  and  transferred  to  plaintiff  by  a 
written  instrument  long  before  the  attachment  He  had 
acted  for  plaintiff  at  various  times  as  a  sort  of  general  super- 
intendent of  the  ranch;  and  at  the  time  of  the  attachment 
had  a  cropping  contract  which  included  part  of  the  land. 
Plaintiff  had  other  stock  00  the  ranch  belonging  to  her  alone. 
In  determining,  therefore,  whether  there  was  a  sufficient  de- 
livery and  change  of  possession  from  Hannon  to  plaintiff  of 
whatever  interest  he  had  in  the  property  attadied,  due  im- 
portance should  be  given  to  the  fact  that  plaintiff  was  the 
owner  and  in  possession — if  such  was  the  fact— of  the  land 
on  which  the  stock  always  grazed  and  on  which  some  of  it 
was  bred  and  raised.  (Morgan  v.  Miller,  62  Cal.  492; 
Hogan  V.  CoweU,  73  Cal.  211.) 

Defendant  should  be  allowed  to  amend  his  answer  so  as  to 
ask  therein  for  a  return  of  the  property. 

The  judgment  is  reversed,  and  cause  remanded  for  a  new 
trial. 

De  Haven,  J.,  and  FtrzcERALD,  J.,  concurred. 

CI.  Cal.— 1« 
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[No.  1$811.     Departmant  Two.— February  •.  1»?4.1 

P.  M.  GAIXAHER,  Appellant,  v.  THE  MONTECITO 
VALLEY  WATER  COMPANY,  Respondent, 


WAxn  RiOBTt — ^DnrsRBioM  or  BrsBAif — ^Psmgbptitb  Riqht. — In  an 
aotlon  by  a  riparian  owner  to  roatrala  a  wmtor  company  from 
dlvertinflT  the  watera  of  a  stream,  where  the  water  oompany 
olalme  a  presortptlve  rl^ht  in  persona  whoee  rlcbta  had  been 
condemned  by  it,  a  findlnir  that  the  defendant  and  bis  prede- 
ceasora  in  title  have  diverted  to  their  own  use  from  the  stream 
for  beneficial  purposes  the  water  ao  condemned,  to  the  extent 
of  the  capacity  of  the  boxes  and  pipes  alleired  in  the  complain i 
to  have  been  used  by  the  defendant  for  divertinir  the  water,  and 
have  used  and  enjoyed  the  same  for  beneficial  purposes  continu- 
ously, openly,  notoriously,  peaceably,  uninterruptedly,  and  ad- 
versely to  the  plaintifT  and  all  other  persons  for  the  period  of 
more  than  five  years  before  the  commencement  of  the  aotlon. 
is  sufllelent  to  show  a  ffood  prescriptive  Utle  In  defendant  to 
the  water  In  controversy. 

DX— Usa  Upon  Ripabian  Lamp. — ^The  fact  that  the  water  ao  diverted 
was  used  upon  riparian  land,  and  that  the  court  found  that  a 
porilon  of  the  waters  was  used  by  plaintiff  and  his  predecessora 
In  title  for  lawful  purposes  for  a  period  of  more  than  ten  years 
next  before  the  time  of  the  diversion  mentioned  in  the  said 
complaint,  and  also  since  said  diversions  were  made.  Is  not  in- 
consistent with  adverse  user  and  a  prescriptive  risrht  to  the 
water  diverted,  it  appearin^r  that  the  diversion  was  at  a  point 
on  the  stream  above  the  land  of  the  j)laintiff,  and  that  it  must 
have  been  a  oontinuous  Infringement  upon  the  riffht  of  the 
^lalntlir  to  tho  eajoyskeiit  of  tha  water  naturally  flowing  in  the 
stream  to  the  extent  of  the  oontinuous  diversion. 

IBi— Changb  or  PiAGB  or  Divsrsion— Changb  of  Usa.— One  entitled  to 
the  use  of  wa£er  may  change  the  place  of  diversion,  or  ttie 
place  where  it  is  used,  or  the  use  to  which  It  was  first  appUed 
if  others  are  not  injured  by  such  changre. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  C.  Strattan,  for  Appellant 

Richards  &  Carrier,  and  R,  B.  CanAeld,  for  Respondent 

De  Havicn,  J.— rThe  plaintiflF  is  an  owner  of  land  border- 
ing on  the  Cold  Spring  branch  of  Montecito  creek,  and 
this  action  was  brought  for  the  purpose  of  restraining- 
Uie  defendant  from  diverting  the  waters  of  said  stream. 
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The  defendant  is  a  corporation  organized  under  the  laws 
of  this  state  for  the  purpose  of  supplying  water  to  the  in- 
habitants of  a  portion  of  Santa  Barbara  county,  and  in 
its  answer  alleged  that  prior  to  January  14,  1888,  John  Coe 
and  John  W.  Coe  had  acquired  a  prescriptive  right  to 
divert  the  waters  of  the  Cold  Spring  branch  of  Montecito 
creek  to  the  extent  of  defendant's  diversion,  and  were  then 
in  the  enjoyment  of  that  right,  and  that  on  that  day  the 
defendant  recovered  a  judgment  against  said  John  and 
John  W.  Coe  condemning  their  rights  in  said  water,  and 
for  a  separate  defense  the  defendant  alleged  that  plain- 
tiflTs  right  of  action  was  barred  by  section  318  of  the  Code 
of  Civil  Procedure. 

The  case  was  tried  by  the  court,  and  judgment  ren- 
dered for  the  defendant,  and  from  tliis  judgment  and 
an  order  denying  his  motion  for  a  new  trial  the  plaintiff 
appeals. 

The  superior  court  found  that  the  defendant,  on  Jan- 
uary 14,  1888,  recovered  against  John  and  John  W.  Coe, 
the  judgment  of  condemnation  alleged  in  the  answer,  and 
"that  for  a  period  of  more  than  five  years  before  said  four- 
teenth day  of  January,  1888,  the  said  John  Coe  diverted  to 
his  own  use,  for  beneficial  purposes,  from  said  stream,  and 
used  and  enjoyed  for  beneficial  purposes  the  waters  thereof, 
to  an  amount  greater  tfian  the  quantity  diverted  by  defend- 
ant as  aforesaid,  under  claim  of  right  and  title,  continuously, 
openly,  notoriously,  peaceably,  uninterruptedly,  and  ad- 
versely to  the  plamtiff  and  to  all  other  persons,  and  with 
the  knowledge  and  acquiescence  of  plaintiff  and  his  prede- 
cessors in  interest.  That  a  portion  of  the  water  so  diverted 
and  used  by  said  John  Coe  was  diverted  and  used  upon 
land  bordering  on  said  Cold  Spring  branch."  The  court 
further  found  that  such  diversion  was  continued  by  the 
defendant  after  the  judgment  condemning  the  right  of 
the  Cocs  in  and  to  the  waters  diverted,  and  that  "the  de- 
fendant and  its  predecessors  in  title  aforesaid  have  di- 
verted to  their  own  use,  from  said  stream,  for  beneficial 
purposes,    the  water    so   condemned   as   aforesaid,    to   the 
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extent  of  the  capacity  of  the  box  and  pipes  alleged  in  the 
complaint  to  have  been  used  by  defendant  for  divertii^ 
said  water,  and  have  used  and  enjoyed  the  same  for  bene- 
ficial purposes  continuously,  openly,  notoriously,  unterrupt- 
edly,  peaceably,  and  adversely  to  the  plaintiff,  and  to  all 
other  persons,  for  the  period  of  more  than  five  years  next 
before  the  commencement  of  this  action."  The  court  also 
found,  ''that  the  plaintiff's  cause  of  action  is  barred  by  the 
provisions  of  section  318  of  the  Code  of  Civil  Procedure  of 
this  state." 

It  is  claimed  by  plaintiff  that  these  findings  are  not  suffi- 
cient to  show  that  defendant  has  acquired  a  prescriptive  right 
to  continue  the  diversion  complained  of. 

It  seems  to  us,  however,  that  the  particular  findings 
above  quoted,  to  say  nothing  of  the  general  finding  to  the 
effect  that  plaintiiSF's  cause  of  action  is  barred  by  section  318 
of  the  Code  of  Civil  Procedure,  are  alone  sufficient  to  show 
a  good  prescriptive  title  in  defendant  to  the  water  in  con- 
troversy under  the  law  as  declared  by  this  court  in  Davis 
v.  Gale,  32  Cal.  27;  91  Am*  Dec.  554;  Union  Water  Co. 
v.  Crary^  25  Cal.  504;  85  Am.  Dec.  145;  Water  Co.  v. 
Richardson,  72  Cal.  598.  It  is  urged  by  plaintiff  that,  as 
Coe  was  a  riparian  owner,  and  the  diversion  was  made 
upon  riparian  land,  and  the  water  diverted  used  upon  such 
land,  and  the  court  having  also  found  "that  a  portion  of 
the  waters  of  said  Cold  Spring  branch  of  Montecito  creek 
was  used  by  plaintiff  and  hb  predecessor  in  title  for  law- 
ful purposes  for  a  period  of  more  than  ten  years  next  be- 
fore the  time  of  the  diversion  mentioned  in  the  amended 
complaint,  and  also  since  said  diversions  were  made,"  that 
the  findings  when  taken  tog^ether  do  not  show  such  an  in- 
vasion of  the  rights  of  plaintiff  as  would  have  entitled 
him  to  maintain  an  action  therefor,  because  of  such  diver- 
sion and  use  of  the  water  by  Coe,  as  plaintiff  may  at  aQ 
times  have  had  sufficient  water  flowing  by  his  land  for 
the  proper  use  and  enjoyment  thereof;  an^^  the  cases  of 
Lakeside  Ditch  Co.  v.  Crane,  80  Cal.  181 ;  Anaheim  Water 
Co.  V.   Semi-Tropic   Water  Co.,   64  Cal.  186,  are  cited  to 
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sustain  this  contention.  These  cases  are  not  in  point  In 
the  first  one  cited  the  defendant's  ditch  was  above  that  of 
plaintiff,  and  the  court  held  that  a  finding  to  the  effect 
that  plaintiff  had  diverted  the  water  from  the  stream  for 
more  than  five  years  prior  to  the  commencement  of  the 
action,  adversely  to  the  whole  world,  the  water  so  diverted 
being  sufficient  to  fill  the  ditch  of  plaintiff  ''whenever  there 
was  water  in  the  stream  to  fill  it/'  could  not  in  the  nature 
of  things  show  a  diversion  adversely  to  the  defendant,  a& 
no  right  of  his  could  possibly  have  been  affected  by  such 
acts  of  the  plaintiff,  while  in  the  case  at  bar  defendant's 
diversion  was  at  a  point  on  the  stream  above  the  land  of 
plaintiff.  In  the  case  of  Anaheim  Water  Co.  v.  Semi-Tropic 
Water  Co.,  64  Cal.  185,  the  court  simply  held  that  the  diver- 
sion of  water  by  one  riparian  owner  for  use  upon  riparian 
land  could  not  be  adverse  to  the  rights  of  a  lower  pro- 
prietor along  the  stream  so  long  as  there  was  left  flowing 
in  the  stream  an  abundance  of  water  to  supply  the  present 
and  prospective  riparian  wants  and  uses  of  the  lower  pro- 
prietor; but  the  facts  as  found  by  the  court  here  do  not 
bring  this  case  within  the  rule  there  declared.  The 
special  finding  above  quoted,  and  upon  which  plaintiff 
relies,  is  not  inconsistent  with  an  adverse  use  of  the 
water  of  the  stream  by  defendant  and  its  predecessors. 
The  special  findings  do  not  show  that  defendant's  present 
diversion  and  user  of  the  waters  in  controversy  is  any 
more  injurious  to  the  riparian  rights  of  plaintiff  and 
other  lower  proprietors  than  when  the  diversion  was  com- 
menced ;  on  the  contrary,  it  is  clear  that,  as  no  more  water 
is  diverted  now  than  at  the  commencement,  if  the  present 
diversion  is  an  infringement  upon  the  equal  right  of  plain- 
tiff to  the  enjoyment  of  the  water  naturally  flow- 
ing in  the  stream,  it  has  always  been  so,  and  as 
the  diversion  was  exercised  under  a  claim  of  right  and 
in  open  hostility  to  the  plaintiff,  it  has  ripened  into  a  pre- 
scriptive title. 

The    further   point   is    made  that  the  eviden<^  docs  not 
support   the   findings,   but   we   think  the   evidence  is  such 
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daat  wc  would  not  be  warranted  in  reversing  the  judgment 
upon  this  ground.  It  is  shown  that  defendant  has  changed 
the  point  of  diversion,  and  applied  the  waters  to  a  use 
different  from  that  for  which  they  were  diverted  by  its  pre- 
decessor, but,  as  the  rights  of  plaintiff  do  not  seem  to  be 
injuriously  affected  by  such  change,  he  has  no  cause  for 
complaint.  It  seems  to  be  settled  that  one  entitled  to  the 
use  of  water  "may  change  the  place  of  diversion,  or  the 
place  where  it  is  used,  or  the  use  to  which  it  was  first  ap- 
plied, if  others  are  not  injured  by  such  change."  (Ramelli 
V.  Irish,  96  Cal.  214,  and  cases  there  cited.) 

We  discover  no  error  for  which  the  judgment  should  be 
reversed. 

Judgment  and  order  aflSirmed. 

McFa&land^  J.,  and  Fitzgerald^  J.,  concurred. 

Hearing  in  Bank  denied. 


[No.  lfS04.    DeiMurtment  Two.— February  %  1894.1 

TYLEE  W.  LA  FETRA,  Respondent,  v.  NELLIE  H. 
GLEASON  ET  AL.,  Demndants.  CHARLES  IN- 
GLES, Appellant. 

TOBMCUOBJmm    or    MORTOACH — jyWiFAJJVr    JUDOICSNT    against    NONBSiinBIIY 
FZKDINO — SBRTXGI     OF     SUMMONS— APPBAIi—jUBISDICTION. — ^In     SA 

action  to  foreclose  a  mortsasre,  where  the  default  of  the  defend- 
ant was  resrularly  entered,  and  the  court  found  specially  In  the 
decree  that  he  was  duly  served  and  made  default,  such  flndlns 
is  conclusive  upon  appeal,  unless  some  other  i>art  of  the  Judflr- 
ment-roU  overcomes  or  contradicts  It;  and  an  aflidavlt  annexed 
to  the  returned  summons  statlnsr  that  he  served  the  summons 
personally  on  the  defendant  In  Clinton  county.  In  the  stats  of 
Missouri,  does  not  show  a  want  of  Jurisdiction  In  the  court  to 
render  the  decree  of  foreclosure  as  asralnst  such  defendant. 

Id. ^procssdino  in  Rbm — ^Publication  or  Summons — Snvici  Our  ov 

Statb. — ^The  foreclosure  -of  a  mort^ase  Is  In  Its  nature  a 
proceed  ins  %n  rem  against  the  mortsragred  property,  and  in 
such  a  proceeding:  personal  service  of  summons  within  the 
state  Is  not  necessary  to  the  ■  jurisdiction,  but  summons  may  be 
served  on  a  nonresident  by  publication,  in  pursuance  of  an 
order  in  court  based  upon  an  affidavit,  and  when  publication 
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It  ordered,  the  personal  service  of  a  copy  of  the  summons  and 
complaint  out  of  the  state  is  equivalent  to  publication. 

In. — JuDOMBNT-RoLL — PRESUMPTION. — ^The  affidavit  and  order  for 
publfcatlon  are  no  part  of  the  Judgment-roll,  and  where  there 
Is  nothing  in  the  judsrment-roU  inconsistent  with  the  finding 
by  the  court  of  due  service  of  the  summons.  It  must  be  pre- 
sumed upon  appeal  in  support  of  the  Judgment,  that  the  finding 
was  based  upon  a  service  made  in  pursuance  of  the  statute. 

lA. — ^Appbal  Fbox  Ordbb — ^RxrusiNo  TO  Bart  Asidb  Default — Bill  op 
BxcxPTiONB— AmoAYiTS. — ^Upou  an  appeal  from  an  order  refus- 
ing to  set  aside  a  default,  where  the  bill  of  exceptions  merely 
shows  that  such  a  motion  was  made  and  denied,  affidavits  and 
other  documentary  matter  printed  in  the  transcript,  not  made 
a  part  of  the  bill  of  exceptions  nor  identified  as  part  of  the 
record  cannot  properly  be  considered.    ^ 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  refusing  to  set  aside  a 
default 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  H.  Bentley,  and  R.  Dunnigan,  for  Appellant 

S.  C.  HubbeUf  for  Respondent 

McFarland^  J. — ^This  action  was  brought  to  foreclose  a 
mortgage  executed  by  plaintiff  to  defendant  Gleason  upon 
certain  land  in  California.  The  defendant,  Charles  Ingles, 
and  a  number  of  other  persons  were  made  parties  defendant 
upon  the  general  averment  that  they  claim  to  have  some  in- 
terest in  the  mortgaged  premises,  which  interest  is  averred  to 
be  subsequent  and  subject  to  the  lien  of  said  mortgage. 
Judgment  by  default  was  rendered  against  all  of  the  de- 
fendants, and  a  decree  of  foreclosure  entered  in  favor  of 
plaintiff.  Defendant  Ingles  appeals  from  the  judgment. 
He  also  appeals  from  an  order  denying  his  motion  to  set 
aside  his  default  and  to  be  allowed  to  answer. 

The  appeal  from  the  judgment  is  based  entirely  upon 
the  judgment-roll,  no  facts  aliunde  the  record  being 
shown.  Practically,  therefore,  appellant  is  in  the  same 
position  as  on  attacking  a  judgment  collaterally;  that 
is,  he  contends  that  the  judgment-roll  does  not  show 
jurisdictiotL 
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The  default  of  appellant  was  regularly  entered ;  and 
the  court  found  specially  in  the  decree  that  he  was  duly 
served  and  made  default  This  finding — no  facts  ap- 
pearing aliunde — is  conclusive,  unless  there  is  something  in 
some  other  part  of  the  judgment-roll  which  overcomes 
or  contradicts  it.  Now  the  only  other  thing  in  the 
record  on  the  subject  of  service  is  an  affidavit  annexed 
to  the  returned  summons  made  by  one  J.  L.  Dawson,  in 
which  he  swears  that  he  is  over  twenty-one  years  old, 
not  a  party  to  the  action,  etc.,  and  that  he  served  the 
summons  personally  on  appellant  by  giving  him  a  copy 
thereof  together  with  a  copy  of  the  complaint,  etc.,  on 
a  certain  day,  in  Clinton  county,  in  the  state  of  Missouri. 
Appellant  contends  that  this  affidavit  shows  a  want  of 
jurisdiction;  but  we  do  not  think  so.  It  must  be  borne 
in  mind  that  the  action  as  against  appellant  is  not  in 
personam,  but  a  direct  proceeding  to  reach  and  affect  an 
interest  of  appellant  in  property  within  this  state;  in 
other  words,  the  action  is  in  the  natture  of  a  proceeding 
in  rem. 

In  the  leading  case  of  Pennoyer  v.  Neff,  95  U.  S.  714,  the 
supreme  court  of  the  United  States  holds  that  while  the 
courts  of  a  state  cannot  acquire  jurisdiction  to  render  a 
judgment  in  personam  against  a  nonresident  without  per- 
sonal service  of  process  within  the  state,  still  they  may,  with- 
out such  service,  subject  property  of  the  nonresident  found 
within  the  state  to  the  satisfaction  of  claims  of  her  citizens, 
and  may  enforce  liens  thereon  in  a  direct  proceeding  insti- 
tuted for  that  purpose,  as  by  attachment,  or  by  an  action 
to  enforce  the  lien  of  a  mortgage.  In  such  a  case  the  pro- 
cedure is  against  the  property  and  is  in  its  nature  in  rem. 
In  a  proceeding  strictly  in  rem  personal  service  is  not  neces- 
sary, but  a  state  may  require  that,  in  such  a  proceedinjj. 
notice  or  warning  must  be  given  in  a  prescribed  method 
to  persons  claiming  interests  in  the  property;  and  in  such 
event  the  method  must  be  followed.  In  this  state  the 
statute  provides  that  in  such  a  case  summons  may  be 
served    on    a    nonresident    by    publication     in     pursuance 
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of  an  order  of  court  based  upon  an  affidavit;  and  it  also  pro- 
vides tliat  **\vhen  publication  is  ordered  personal  service  of 
a  cop^  of  the  summons  and  complaint  out  of  the  state  is 
equivalent  to  publication,"  etc.  (Code  Civ.  Proc.,  sec.  413.) 
But  the  affidavit  and  order  of  publication  are  no  part  of 
the  judgment-roll  (/n  re  Newman,  75  Cal.  220;  7  Am.  St. 
Rep.  146) ;  and,  of  course  they  would  not  appear  in  the 
record  which  appellant  chose  to  bring  here,  and  over  which 
respondent  had  no  control.  Therefore,  as  there  is  nothing 
in  the  judgment-roll  inconsistent  with  the  finding  by  the 
court  of  due  service  of  summons,  and  as  appellant  shows 
nothing  further  on  the  subject,  we  will  presume,  in  support 
of  the  judgment,  that  the  finding  was  based  upon  service 
made  in  pursuance  of  the  statute.  The  judgment  must  there- 
fore be  affirmed. 

With  respect  to  the  appeal  from  the  order  refusing  to 
grant  the  motion  to  set  aside  the  default  and  allow  appellant 
to  answer,  it  would  be  sufficient  to  say  that  the  bill  of  excep- 
tions on  the  subject  merely  shows  that  such  a  motion  was 
made  and  denied.  There  are  some  affidavits  and  other  docu- 
mentary matter  printed  in  the  latter  part  of  the  transcript; 
but  they  are  not  in  the  bill  of  exceptions,  nor  are  they  in 
any  way  identified  or  made  part  of  the  record.  If,  however, 
they  could  be  considered,  they  show  no  reason  for  holding 
that  the  court  abused  its  discretion  in  denying  the  motion. 

The  judgment  and  order  appealed  from  are  affirmed. 

De  Havkni  J.,  and  Fitzgsrald,  J.»  omcurred. 
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[No.  19280.     Department  Two. — February  C.  1894.] 

CALIFORNIA  LOAN  AND  TRUST  COMPANY,  Re- 
spondent, V.  JAMES  HAMMELL,  Appellant. 

MoBTOAoa — Void  Asbignuvkt — aovncy — Bxcbss  of  authobitt— >Pat- 
MSMT  or  NOTB— NOTicB  TO  A88iaNa& — ^Where  one  assuming  to  act 
aa  the  affent  of  the  owner  and  holder  of  a  note  secured  by 
mortflrage.  made  an  aesigmment  thereof,  without  authority,  and 
In  violation  of  the  directlona  of  hia  principal,  that  the  mort- 
ffage.  the  release  of  which  he  had  previously  signed  and 
acknowledged,  should  be  delivered  upon  the  payment  of  tho 
note  and  made  such  assignment  after  payment  of  the  note  at 
the  request  of  the  maker  of  the  assignee,  by  a  third  person. 
who  requested  the  assignment  to  be  made  instead  of  discharg- 
ing the  mortgage,  the  assignee  having  due  notice  at  vind  prior 
to  the  assignment  of  all  the  facts,  no  title  passed  by  such 
assignment  to  the  assignee,  and  he  has  no  right  to  foreclose 
the  mortgage. 

Id. — BxTiNouiBHMaNT  or  Dbbt — COLLATBULL  Sbcuritt. — The  payment 
of  the  amount  of  the  note  and  mortgage  operated  as  an  extin- 
guishment of  the  debt,  the  payment  of  which  was  provided  for 
and  secured  to  the  assignee  by  assignment  of  a  joint  note  and 
mortgage  on  other  land,  executed  by  the  maker  of  the  note  In 
question  and  his  wife. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

Guthrie  &  Guthrie,  for  Appellant 

Walter  BordweU,  for  Respondent 

Fitzgerald,  J. — ^Action  to  foreclose  a  mortgage.  Plaintiff 
had  judgment  and  defendant  appeals. 

It  appears  that  Cockens,  who  assumed  to  act  as  the  agent 
of  Robbins^  the  owner  and  holder  of  the  note  secured  by 
the  mortgage  sought  to  be  foreclosed  in  this  action,  in 
making  the  assignment  thereof  to  plaintiff  had  no  authority 
whatever  to  do  so. 

The  evidence  shows  that  the  note  in  question  was  de- 
livered to  him  by  Robbins  for  collection  only,  with 
directions  that  the  mortgage,  the  release  of  which 
he  had  previously  signed  and  acknowledged,  should  be 
delivered  upon  the  payment  of  the  note;  that  the  note  was 
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thereafter  presented  by  Cockens  after  maturity  for  payment, 
at  the  request  of  the  maker,  to  one  Avery,  who  thereupon 
paid  the  same  for  and  at  the  request  of  plaintiff,  in  pur- 
suance of  an  understanding  to  that  effect  between  all  par- 
ties. Cockens,  however,  instead  of  delivering  the  note  and 
mortgage  upon  payment  to  him  of  the  amount  due  thereon, 
as  he  had  been  directed  by  Robbins  to  do,  and  which  was 
the  limit  of  his  authority,  executed,  as  the  pretended  agent 
of  Robbins,  at  the  request  of  Avery,  an  assignment  of  the 
note  without  recourse  to  plaintiff.  It  further  appears  that 
Avery  stated  to  Cockens,  at  the  time  of  the  making  of  the 
assignment,  that  they  preferred  taking  an  assignment  of  the 
note  to  paying  it  off  and  discharging  the  mortgage,  as  they 
wished  to  use  it  in  a  trade  in  which  they  were  interested. 

Upon  these  facts,  of  which  plaintiff  had  due  notice  at  and 
prior  to  the  alleged  assignment,  it  is  dear  that  no  title 
passed  to  it  thereby. 

In  addition  to  this,  it  is  eqtially  demr  that  the  note  was 
paid  and  the  debt  extinguished  by  the  payment  of  the  amount 
thereof  as  stated,  which  payment  had  theretofore  been  pro- 
vided for  and  secured  to  plaintiff  by  the  assignment  to  it, 
for  that  purpose,  of  the  joint  note  and  mortgage  on  other 
land  executed  by  the  maker  of  the  note  in  question  and  his 
wife. 

Judgment  and  order  reversed. 

McFabland,  J.,  and  De  Haven,  J.,  concurred. 

Hearing  in  Bank  denied. 

Beatty,  C  J.,  dissented  from  tfie  order  denying  a  hearing 
in  Bank. 
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[No.  19804.     Department  Two. — February  C,  1894.] 

NORA  McCartney,  respondent,  v.  lucius  den- 

NISON  ET  AL.,  Appellants. 

FoBMOLommm  of  MoBTGAiia — ^Dbigriptxok  or  Pmpbbtt — Vabjascm  Bb- 
TWSBN  Complaint  and  Dbcrbb-^Cbitaditt. — ^Where  the  deacrlp- 
tion  of  mortsraffed  premises  in  the  complaint  of  foreclosure 
describes  the  property  as  "the  south  quarter  of  the  east  half 
of  the  north  half  of  the  northeast  quarter  of  section  18"  of  a 
certain  township  and  ransre,  ''containing  ten  acres  of  land." 
and  "also  the  six  acres  of  land  havinff  the  same  length  east 
and  west,  bein^  of  uniform  width  north  and  south,  and  lyinff 
immediately  south  of  and  adjoining  the  first  above-described 
parcel/'  the  whole  parcel  beinff  "eighty  rods  in  lenffth  from 
east  to  west,  and  thirty-two  rods  in  width  from  north  to  south," 
and  the  description  in  the  decree  describes  it  as  "the  south  teu 
acres  of  the  northeast  quarter  of  the  northeast  quarter,  aaa 
the  north  six  acres  of  the  southeast  quarter  of  the  northeast 
quarter  of  section  18,"  of  the  same  township  and  ranffe  stated 
In  the  complaint — ^the  two  descriptions  describe  exactly  the 
same  pieoe  of  land,  and  the  description  in  the  decree  is  not 
void  for  uncertainty. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  C.  Bower,  for  Appellants. 

D.  K.  Trask,  for  Respondent 

McFasland^  J. — ^This  was  an  action  to  foreclose  a  mort- 
gage,  and  defendants  appeal  from  a  judgment  in  favor  of 
plaintiff. 

The  appeal  ia  taken  upon  the  judgment-roll  alcme,  which 
shows  merely  the  complaint,  demurrer  thereto,  and  the  judg- 
ment The  only  point  made  is,  that  the  description  of  the 
mortgaged  premises  in  the  decree  is  different  from  that  set 
forth  in  the  complaint  The  description  in  the  complaint, 
after  giving  the  county  and  state,  is  as  follows :  'The  south 
one-fourth  (J4)  of  the  east  one-half  (5^)  of  the  north  one- 
half  (54)  of  the  northeast  one-fourth  (%)  of  section  iS** 
of  a  certain  township  and  range,  "containmg  ten  (10) 
acres  of  land.    Also  the  six  (6)  acres  of  land  having  the 
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same  length  east  and  west,  being  of  uniform  width  north 
and  south,  and  lying  immediately  south  of  and  adjoining 
said  first  above-described  parcel,  the  whole  parcel  contained 
in  both  said  descriptions  being  eighty  rods  in  length  from 
east  to  west,  and  thirty-two  rods  in  width  from  north  to 
south."  The  description  in  the  decree  is  as  follows:  "The 
south  ten  acres  of  the  northeast  quarter  of  the  northeast 
quarter,  and  the  north  six  acres  of  the  southeast  quarter  of 
the  northeast  quarter  of  section  eighteen  (18)"  of  the  same 
township  and  range  as  stated  in  the  complamt.  These  two 
descriptions  describe  exactly  the  same  piece  of  land.  The 
only  plausible  objection  that  can  be  made  to  the  descriptions 
is,  that  such  terms  as  ''south  one-fourth"  and  "south  tea 
acres"  are  not  usually  applied  in  United  States  government 
surveys  to  \tgil  subdivisions.  Under  that  system  "quarter" 
is  used  to  designate  a  square  piece  of  land,  as  the  "south- 
east" or  the  "northeast"  quarter;  but  while  the  description 
in  question  is  not  ordinarily  used  by  the  government  in  pat- 
ents of  land,  there  is  no  reason  why  it  is  not  sufficient  in 
conveyances  between  private  persons.  The  south  quarter 
of  a  piece  of  land  bounded  by  parallel  lines  running  north 
and  south,  and  east  and  west  may  be  ascertained*  as  well  as 
the  south  half  which  is  used  as  a  government  subdivision. 
II  the  land,  the  south  quarter  of  which  is  covered  by  the 
mortgage,  had  been  a  city  lot,  or  some  other  tract  of  land 
that  had  never  been  known  as  a  government  legal  sub- 
division, we  apprehend  that  no  one  would  have  questioned 
the  sufficiency  of  the  description ;  but  the  fact  that  the  whole 
I»ece  of  which  the  south  quarter  is  conveyed  happens  to 
have  been  a  government  subdivision  can  make  no  difference. 
The  description  is  clearly  not  void  for  uncertainty.  Appel- 
lant's assertion  that  "the  description  in  the  decree  should 
follow  the  complaint"  means  only  that  the  land  described  in 
tiie  decree  should  be  the  same  as  that  described  in  the  com- 
plaint 

Judgment  affirmed. 

De  Haven,  J.,  and  Fitzgerald,  J.,  concurred 
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[No.  19269.     Departmeut  Two. — February  6.  1894.] 

DANIEL  FREEMAN,  Appellant,  v.  ALLIE  KIEFFER, 
Respondent,  and  ALLIE  KIEFFER,  Cross-Complain- 
ant AND  Respondent,  v.  DANIEL  FREEMAN,  and 
THE  CENTINELA-INGLEWOOD  LAND  COM- 
PANY, Appellants. 

VXKDOR  AND  PURCHAS1IR^-C024TBACT  OF  SALB — ^RaSCISSION  BT   PTmCHABKI 

— Fraud— Breach  of  Prom:8b  bt  Vbndor — Rbabonabia  Dblat. — A 
delay  on  the  part  of  a  purchaser  of  land  under  a  contract  of 
•ale  to  rescind  the  contrtust  for  fraudulent  representatlonB  by 
the  vendor  as  to  the  location  and  value  of  the  iMid,  and  for 
breach  of  promises  by  the  vendor  to  make  certain  improvements 
and  to  furnish  water  for  the  land,  oecurrtn^  under  clroum- 
■tances  which  do  not  render  the  delay  unreasonable,  will  not 
deprive  the  purchaser  of  the  riirht  to  rescind  the  contract. 
Id. — Efforts  of  Purchasbr  to  Sbtti^  Contbotbrst — ^Waxvbr. — EUtorU 
or  willingness  on  the  part  of  the  purchaser  to  settle  tne  con- 
troversy with  the  vendor  ffrowlnff  out  of  the  contract  cannot 
be  considered  as  a  waiver  of  the  purchaser's  riirbt  to  insist 
upon  its  rescission  after  such  etforts  have  proved  unavailing. 

Im— FRAUD   BT   AOBNT — ^RBBONBDIXJTT  OF  PBINCIPAL— ASSIQNMBNT — RB- 

8CI88I0N.  Where  a  land  company  was  simply  the  a^ent  of  tbe 
plaintiff  in  maklnir  the  contract  with  the  defendant  for  the 
sale  of  the  land,  and  the  plaintiff  accepted  the  benefit  of  tne 
contract,  as  well  as  an  aasiffnment  thereof  from  his  aarent.  the 
plaintiff.  Is  equally  responsible  with  the  lar.n  •••»(npan>  lor  any 
fraudulent  representations  on  Its  part,  which  Induced  the  eon- 
tra'^t,  and  Is  liable  to  refund  the  money  paid  under  the  contract 
which  came  to  the  hands  of  the  plaintiff,  and  Is  bound  to  accept 
a  reconveyance  of  the  Interest  of  the  defendant  In  tbe  land 
purchased. 
Id. — ^Partibs— Corporation  Actxno  as  AGBNT^^CR06s-coicpLAixfT->- 
Costs. — A  corporation  acting  as  a^ent  of  the  plaintiff  in  ti.<9 
contract  of  sale  to  the  defendant.  Is  a  proper,  although  not  a 
necessary,  party  to  a  cross-complaint  by  the  defendant,  to 
secure  a  rescission  of  the  contract,  and  Judirment  may  properly 
be  rendered  against  It  for  costa 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 

The  action  was  brought  originally  by  Daniel  Freeman, 
as  assignee  of  the  Centinela-Inglewood  Land  Company, 
against  Mrs.  AUie  Kieffer,  to  enforce  a  contract  made  by 
said  company  as  vendor  with  Mrs.  KieflFer  as  vendee,  on 
fhe  seventh  day  of  December,  1887.  The  complaint  was 
filed  May  21,   1891.     The  contract  was  for  the  purchase 
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of  about  ten  acres  of  land  iVom  the  land  company  for  two 
thousand  five  hundred  dollars,  payable  six  hundred  and. 
twenty-five  dollars  in  cash,  and  the  remainder  in  equal  an- 
nual installments  of  the  same  amount  in  one,  two,  and 
three  years  from  the  date  of  the  contract,  for  which  notes 
were  given  to  the  land  company.  Mrs.  KieflFer  paid 
the  cash  payment  of  six  hundred  and  twenty-five  dol- 
lars to  the  land  company,  and  paid  her  note  for  the  in- 
stallment falling  due  in  1888  to  the  plaintiff  Free- 
man as  assignee  of  the  land  company.  She  refused 
to  pay  the  note  for  the  installments  falling  due  in  De- 
cember,  1899,  ^^  ^^  ground  that  she  had  been  deceived 
in  the  purchase  by  false*  representations,  and  that  be- 
cause of  such  representations  and  the  nonperformance  of 
certain  promises  made  to  her  she  was  not  liable  on  the 
contract 

The  defendant,  Mrs.  Kieffer,  filed  an  answer  setting  up 
the  alleged  fraud  in  her  defense,  and  also  filed  a  cross- 
complaint  on  the  twenty-fifth  day  of  June,  1891,  making 
the  land  company  a  party  to  the  cross-complaint,  praying 
for  a  judgment  of  rescission  of  the  contract  of  purchase 
and  for  cancellation  of  the  note,  and  repayment  of  the 
money,  interest,  and  taxes  paid  by  her  on  account  of  the 
purchase,  amounting  to  about  fifteen  hundred  dollars.  The 
cause  was  tried  before  a  jury,  to  whom  special  issues  were 
submitted,  and  the  court  made  findings  in  accordance  with 
the  special  verdict,  adjudging  that  the  plaintiff  was  entitled 
to  no  relief,  and  that  the  defendant  as  cross-complainant 
was  entitled  to  the  relief  sought.  The  appeal  is  taken  by 
Daniel  Freeman  and  the  Centinela-Inglewood  Land  Com- 
pany. The  court  finds  substantially  as  grounds  to  support 
the  rescission  that  the  land  company,  through  its  agent,  in- 
duced Mrs.  Kieffer  to  make  the  contract  by  false  repre- 
sentations that  the  land  purchased  was  within  three- 
fourths  of  a  mile  from  the  comer  of  Orchard  and  Gre- 
villea  avenues  in  Inglewood,  when,  in  fact,  it  was  two  miles 
therefrom,  and  that  it  was  of  the  value  of  two  hundred 
and  fifty  dollars  per  acre,  when  in  fact  it  was  worth  only 
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fifty  dollars  per  acre,  and  by  false  assurances  that  water 
would  be  piped  to  the  land,  that  any  kind  of  fruit  could  be 
raised  upon  it,  and  that  a  university  was  to  be  built  there, 
and  that  other  improvements  would  be  made,  and  that  the 
land  company  was  an  agency  employed  by  Freeman  in 
making  the  sale  of  the  lands  which  originally  belonged  to 
him.  When  Mrs.  Kieffer  paid  the  second  note,  she  knew 
that  the  college  had  not  been  built  and  that  the  water  had 
not  been  carried  to  the  land,  but  she  was  then  assured  that 
both  these  things  would  be  done,  and  that  all  other  im- 
provements promised  wotdd  be  completed.  When  the 
third  installment  fell  due  in  December,  1889,  it  was  tendered 
on  condition  that  the  promises  should  be  fulfilled,  to  carry 
water  onto  her  land,  and  build  the  college  and  make  the 
other  improvements  promised,  shortly  after  which  she  re- 
ceived an  intimation  from  plaintiff's  attorney  that  the  com- 
pany and  Mr.  Freeman  did  not  intend  to  make  the  im- 
provements promised.  She  did  not  learn  the  actual  dis- 
tance of  her  land  from  Inglewood  until  May  or  June,  1890, 
when  she  informed  plaintiff's  attorney  of  her  discovery. 
Mr.  Freeman  was  personally  absent  from  the  state  in 
1889  and  the  first  part  of  1890,  and  she  was  unable  to 
see  him  personally  until  October,  1890,  when  she  re- 
quested him  to  rescind  the  contract  and  return  her  money, 
or  to  make  the  improvements  promised;  but  he  finally 
refused  to  comply  with  either  alternative,  after  re- 
peated attempts  on  fhe  part  of  Mrs.  Kieffer  to  secure  a 
settlement 

George  L  Cochran  and  Henry  Bleecher^  for  Appellant 
Freeman. 

The  laches  and  conduct  of  the  cross-complainant  dis- 
entitle her  to  relief  by  rescission.  (Hollbrook  v.  Burt, 
22  Pick.  546;  Green  v.  JVingley,  24  Me.  131;  Benjamin 
on  Sales,  sec.  547,  and  the  cases  cited  in  note  3;  Kokomo 
Straw  Board  Co.  v.  Inman,  58  Hun,  603;  Lawrence  v. 
Dc'e,  3  Johns.  Ch.  23,  435  Masson  v.  Bovet,  1  Denb,  69; 
43  Am.  Dec.  651;  Dennis  v.  Jones,  44  N,  J.  Eq.  513;    6 
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Am.  St.  Rq).  899;  Baird  v.  New  York,  96  N.  Y.  567;  Far- 
Ian  V.  Ellis,  15  Gray,  229;  Johnson  v.  Evans,  8  Gill.  155; 
50  Am.  Dec.  672,  and  notes;  Hoadley  v.  House,  32  Vt.  179; 
76  Am.  Dec.  167;  Saratoga  R.  R.  v.  Row,  24  Wend.  74; 
35"  Am.  Dec.  598;  Selway  v.  Fogg,  5  Mees.  &  W.  83;  Blen 
V.  W^a/^f  Co.,  20  Cal.  602;  81  Am.  Dec.  132;  Baker  v. 
Lever,  67  N.  Y.  304;  23  Am.  Rep.  117;  Norfolk  etc. 
Hosiery  Co.  v.  Arnold,  49  N.  J.  Ch.  390;  McLean  v  Clapp, 
141  U.  S,  429;  Taylor  v.  i'Aor^,  107  Mo.  384;  Hennessy  v. 
5flC(?n,  137  U.  S.  78;  Perry  v.  Pearson,  135  111.  218;  Conion 
V.  Roemer,  52  N.  J.  L.  53 ;  Davis  v.  Read,  37  Fed.  Rep.  418; 
Bell  V.  Keepers,  39  Kan.  105 ;  Paine  v.  Harrison,  38  Minn. 
346;  McDowell's  Appeal,  123  Pa.  St  381;  Fra«  v,  Fiske, 
17  Cal.  384;  Gifford  v.  Carvill,  29  Cal.  593;  Williams  v. 
Mitchell,  87  Cal.  532;  Sai7^3f  v.  Foir,  78  Cal.  396;  Hammond 
V.  Wallace,  85  Cal.  530;  C(?//inj  v.  Townsend,  58  Cal.  608; 
12  Am.  &  Eng.  Ency.  of  Law,  p.  603,  and  cases  cited.)  The 
cross-complainant  waived  her  right  to  rescind  by  failing  to 
offer  to  return  the  land  and  demand  back  the  money  at  the 
time  of  her  discovery  of  the  so-called  fraud,  or  until  after 
she  failed  to  make  a  compromise  with  the  plaintiff.  (Evans 
V.  Montgomery,  50  Iowa,  325 ;  Rawson  v.  Harger,  48  Iowa, 
269;  Grymes  v.  Sanders,  93  U.  S.  55;  Parsons  on  Con- 
tracts, 278;  Thompson  v.  Lee,  31  Ala.  292;  Kimball  v.  Cun- 
ningham, 4  Mass.  502;  3  Am.  Dec.  230;  Weeks  v.  Robie, 
42  N.  H.  316;  Leaming  v.  Wise,  73  Pa.  St.  173.  The 
cross-complainant  having  made,  as  she  alleges,  her  con- 
tract with  the  Centinela-Englewood  Land  Company,  can- 
not say  that  the  company  was  merely  the  agent  of  the 
plaintiff  Freeman.  (Ferguson  v.  McBean,  91  Cal.  63; 
Chandler  v.  Coe,  54  N.  H.  561 ;  Gillig  v.  Lake  etc.  R.  R. 
Co.,  2  Nev.  216;  Mecham  on  Agency,  sec.  771 ;  Winchester 
V.  Howard,  97  Mass.  303;  93  Am.  Dec.  93;  Henderson  v. 
Mayhew,  2  Gill,  393;  41  Am.  Dec  434;  Baker-Boyer  Nat. 
Bank  V.  Hughson,  5  Wash.  St.  100.)  The  mere  failure 
to  perform  an  oral  promise  is  not  evidence  of  fraud 
unless  it  was  intended,  at  the  time  the  promise  was 
made,  not  to  perform  it.      (Bigelow  on  Frtnd,  pp.  473, 

01.  c  AL.17— 
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483;  Brison  v.  Brison,  75  Cal.  527;  7  Am.  St  Rep.  189; 
Lawrence  v.  Goyetty,  78  Cal.  131;  I2  Am.  St  Rep.  29; 
Nounnan  v.  S'wW^i:  County  Land  Co.,  81  Cal.  6.)  The  rep- 
resentation as  to  distance  did  not  so  deceive  the  cross- 
complainant  as  to  entitle  her  to  a  rescission.  {Slaughiet 
V.  Gerson,  13  Wall.  379;  Gifford  v.  Carvill,  29  Cal.  589; 
Rendell  v.  Scott,  70  Cal.  514.)  The  representations  as  to 
value  did  not  constitute  fraud.     (See  Bigelow  on  Frauds, 

pp.  490,  49I-) 

» 

Albert  M.  Stephens,  for  Appellant  Centinela-Inglewood 
Land  Company. 

This  company  is  not  bound  by  the  attempted  rescission, 
as  the  offer  to  rescind  was  made  by  the  cross-complainant 
to  the  plaintiff,  while  the  contract  was  made  with  this  com- 
pany. (Civ.  Code,  sec.  1691.)  Cross-complainant  could 
hold  either  principal  or  agent,  but  not  both,  and  having 
elected  to  hold  the  principal,  Freeman,  by  obtaining  a  judg- 
ment against  him  for  a  return  of  the  purchase  money,  she 
is  bound  to  pursue  him  only.  (Mecham  on  Agency,  sec 
698;  TuthiU  V.  mison,  90  N.  Y.  423.)  The  judgment  for 
costs  against  the  Centinela-Inglewood  Company  is  erroneous. 
The  plaintiflF  is  allowed  costs  in  an  action  for  the  recovery 
of  money  or  damages  when  he  recovers  three  hundred 
dollars  or  over,  and  in  this  case  no  judgment  has  been 
recovered  against  this  company.  (Code  Civ.  Proc.,  sec 
1022.) 

/.  L.  Murphy,  for  Respondent 

The  rescission  in  this  case  was  full  and  complete 
(Suber  v.  Pullin,  1  S.  C.  273;  Morrow  v.  Rees,  69  Pa.  St 
368;  Moral  School  v.  Harrison,  74  Ind.  93;  Hooper  v. 
Taylor,  4  E.  D.  Smith,  486.)  The  action  itself  was  a 
sufficient  rescission.  (Reese  River  etc.  Mining  Co.  v. 
Smith,  L.  R.  4  E.  &  I.  App.  73;  Graham  v.  Halloway, 
44  m.  385;  Herrington  v.  Hubbard,  33  Am.  Dec.  426.) 
The  delay  in' making  the  rescission  resulting  from  negotia- 
tions   for    a    compromise    cannot    be    held    to    constitute 


Digitized  by  CjOOQIC 


Feb.  1894.]  FUEHAN  V.  KiEFPER.  259 

such  laches  as  will  bar  the  action.  (Hoghton  v.  Hoghton, 
IS  Beav.  278,  314;  Thompson  v.  Marshall,  36  Ala.  504;  12 
Am.  &  Eng.  Ency.  of  Law,  560,  561 ;  Nudd  v.  Powers,  136 
Mass.  273;  Daggers  v.  Van  Dyck,  37  N.  J.  Eq.  130;  Piatt 
V.  Piatt,  58  N.  Y.  646.)  The  representations  having  been 
false  the  appellants  should  not  be  heard  to  say  that  this  cross- 
complaint  should  not  have  believed  them.  (3  Sutherland 
on  Damages,  586;  Fishback  v.  Miller,  15  Nev.  428;  Har- 
vey  V.  Hadley,  87  Cal.  557.)  The  company  was  a  proper 
party  defendant  {Andrews  v.  Pratt,  44  Cal.  309;  Ray- 
nor  V.  Mintzer,  67  Cal.  159;  Wickersham  v.  Crittenden, 
93  CaL  133.)  The  defendant  was  a  necessary  and  proper 
defendant  to  the  cross-complaint  {Winter  v.  McMillan, 
6y  Cal.  256.)  The  costs  were  in  the  discretion  of  tBe 
court  (Code  Civ.  Proc,  sec  1025;  Dupuy  v.  Leavenworth, 
vj  CaL  263.) 

The  Court. — ^The  p/eadings  and  findings  in  this  case  are 
voltuninous,  and  we  do  not  deem  it  necessary  to  make  any 
particular  statement  of  the  matters  alleged  and  found.  In 
our  opinion  the  findings  are  sufficient  to  sustain  the  judg- 
ment While  there  was  some  delay  on  the  part  of  the  de- 
fendant in  rescinding  the  contract  made  by  her  with  the 
Centinela-Inglewood  Land  Company,  we  cannot  say  the 
delay  was  unreasonable  and  such  as  to  deprive  her  of  the 
right  of  rescission  under  the  circumstances  shown  by  the 
findings;  nor  can  the  effort  or  willingness  on  her  part  to 
effect  a  settlement  of  the  controversy  between  her  and  the 
plaintiff  growing  out  of  the  contract  be  considered  as  a 
waiver  of  her  right  to  now  insist  upon  its  rescission.  The 
Centinela-Inglewood  Land  Company  was  simply  the  agent 
of  the  plaintiff  in  making  the  contract  with  defendant  for 
the  sale  of  the  land,  and  the  plaintiff  having  accepted  the 
benefit  of  the  contract  as  well  as  an  assignment  thereof 
from  his  agent,  is  equally  responsible  with  the  agent 
for  any  fraudulent  representations  which  induced  it, 
and  is  liable  to  refund  to  defendant  the  money  which 
the  has  paid   under   the   contract,   and    which    has  come 
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into  the  hands  of  the  plaintiff.  The  plaintiff  being  the  l^;al 
holder  of  the  contract  made  by  defendant  with  the  Centinela- 
Inglewood  Land  Company,  as  well  as  the  party  for  whose 
benefit  it  was  made,  the  defendant  properly  offered  to  con- 
vey to  him  all  her  right,  title,  and  interest  in  the  land  de- 
scribed, and  vesting  in  her  by  that  contract. 

The  Centinela-Inglewood  Land  Company  was  a  proper, 
although  not  a  necessary,  party  to  this  action,  and  the  court 
did  not  err  in  giving  judgment  against  it  for  costs. 

Judgment  and  order  affirmed. 

Hearing  in  Bank  denied. 


[No.   19288.     Department  One. — February  7,   1894.] 

A.  W.  EAMES,  Respondent,  v.  W.  W.  CROSIER  ft  al^ 
^  Appellants. 

AonoK  tnraK  NOTB— PiBADnra — OwK»Mnir  ■  AaBwinawT.  —  Altbooffii 
an  allegation  in  an  action  upon  a  note  that  the  **plalntlff  la  now 
the  holder  and  owner  of  the  said  promissory  note**  Is  not  sulBeleat 
In  Itself  to  show  ownership  in  the  plaintiff,  yet,  where  it  la  also 
alleged  that  the  note  when  made  was  delivered  to  the  paye« 
named  therein,  and  that  thereafter  suoh  payee  for  value,  aad 
before  maturity,  assiarn^d  the  note  by  indorslnir  the  sane  m 
blank  on  the  back  thereof,  such  allegation,  taken  In  ooaftec- 
tlon  with  the  alleiration  of  possession.  Is  sufficient  to  slMW  the 
plaintiff's  tiUe. 

Id. — BFFBCT  or  Indobsbiomt  nt  Blakk. — ^The  effect  of  IndorsemsMt  in 
blank  is  to  make  the  paper  payable  to  the  holder,  not  m  in- 
dorsee, but  as  bearer. 

Id. — ^PuRCHASB  From  Bona  Fmn  Holdbi — Flbaddto— Variakck— Wksre 
the  complaint  avers  that  the  note  was  indorsed  In  blank  and 
delivered  by  the  payee  to  the  plaintiff,  and  the  answer  denies 
such  delivery,  and  alleges  that  the  note  was  indorsed  and  deliv- 
ered by  the  payee  to  a  third  party,  who  is  aneffed  to  be  the 
owner  of  the  note,  and  the  evidence  shows  that  the  note  was 
indorsed  in  blank  by  the  pt.  ee  and  delivered  to  suck  tkird 
party,  who,  before  the  maturity  thereof,  assigned  and  deUv«rea 
It  to  another  person,  and  that  the  latter,  after  maturity,  •••« 
and  transferred  it  to  the  plaintiff,  and  the  court  finds  tkat  ike 
assignor  of  the  plaintiff  purchased,  received,  and  paid  tor  Ike 
note  in  good  faith,  without  notice  of  the  facts  pleaded  la  eke 
answer,  as  a  defense,  suoh  etidence  and  flndinc  nre  not  otide 
of  the  issues  raised  by  the  pleadings. 

ID.— Noncn  OF  FiLAUD  IN  PBoouaiNO  Non— BnsDBN  or  Faoor. — upoa  piMot, 
by  the  defendant,  of  fraud  or  Illegality  In  the  ineepuon  oc  tka  mm% 
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the  burden  Is  oaat  upon  the  Indorsee  to  show  that  he  is  an  inno- 
cent holder,  which  ha  may  do  by  showing  that  he  purchsjiea 
the  note  before  maturity,  or  from  an  Innocent  indorsee  for 
value,  in  the  usual  course  of  business;  and  when  he  has  dono 
this,  unless  the  evidence  shows  that  the  note  was  taken  by 
•  plaintiff  under  circumstances  creatinir  the  presumption  that  he 
knew  the  facts  impeaching  its  validity,  the  burden  is  cast  upon 
the  defendant  to  show 'that  the  plaintiff  took  the  instrument 
with  notice  of  the  defendant's  equities. 
Id. — ^TSANsm  Aftbr  Maturitt— PBoracnoN  or  Holmbl— One  who 
takes  a  note  when  overdue,  from  a  prior  holder  who  took  the 
note  for  value  before  maturity,  without  notice  of  any  infirmity 
in  it,  acquires  as  ffood  a  title  as  that  of  the  prior  holder; 
thouffh  he  must  show  that  the  prior  holder  took  the  note  for 
value   before   maturity. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Lot 
Angeles  County,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

Carran  &  Pillsbury,  for  Appellants 

Charles  Lantz,  for  Respondent 

Patsrson,  J. — ^The  plaintiff  recovered  judgment  in  tho 
court  below  for  the  sum  of  six  hundred  and  eighty-one  dol- 
lars and  fifty-two  cents  and  costs  of  suit  on  two  promissory 
notes  for  two  hundred  and  fifty  dollars  each,  dated  May  9, 
1889,  payable  in  six  and  twelve  months  respectively  after 
date. 

It  is  claimed  by  the  appellants  that  the  second  count  does 
not  state  a  cause  of  action.  The  point  made  is  that  it  is 
insufficient  to  allege  that  the  "plaintiff  is  now  the  holder  and 
owner  of  said  promissory  note."  The  point  would  be  well 
taken  if  this  were  the  only  allegation  showing  ownership  in 
the  plaintiff.  It  is  alleged,  however,  that  at  the  time  the 
note  was  made  it  was  delivered  to  Bandholt,  the  payee  named 
therein,  and  "that  thereafter  J.  F.  Bandholt,  for  value  and 
before  maturity,  assigned  said  note  by  indorsing  same  in 
blatik  on  tfie  back  thereof."  This,  taken  in  connection  with 
the  allegation  of  possession,  was  sufficient  to  show  the 
plaintiff's  title,  the  effect  of  an  indorsement  in  blank  being 
to  make  the  paper  payable  to  the  plaintiff,  not  as  an  in- 
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dorsee,  but  as  bearer.     {Poorman  v.  Mills,  35  CaL   120; 
Curtis  V.  Sprague,  51  Cal.  241.) 

It  is  alleged  in  the  first  count  that  the  note  was  indorsed 
in  blank  and  delivered  by  Bandholt  to  the  plaintiff.  But  the 
findings  and  evidence  show  that  the  note  was  indorsed  in 
blank  by  Bandholt,  the  payee,  and  delivered  to  one  Runeb, 
who,  before  the  maturity  thereof,  assigned  and  delivered 
the  same  to  M.  M.  Talmage;  and  that  the  latter  after- 
wards sold  and  transferred  the  note  to  the  plaintiff.  It  is 
claimed  by  appellant  that,  inasmuch  as  the  plaintiff  ac- 
quired the  note  after  maturity,  he  can  recover  only  upon 
showing  title  in  a  prior  bona  Me  holder,  and  that  this  can- 
not be  done  because  of  the  allegation  of  a  direct  assign- 
ment of  the  note  from  Bandholt  to  himself.  The  court 
found  that  Talmage  "purchased  and  received  and  paid  for 
said  notes  in  good  faith,  without  notice  of  any  of  the  facts 
stated  in  the  answer."  This  finding,  it  is  claimed,  is  out- 
side of  the  issues  raised  by  the  pleadings;  and  this  would 
be  the  fact  if  there  were  nothing  more  in  the  pleadmgs 
on  the  subject  than  the  allegation  of  the  complaint  that 
the  note  was  indorsed  and  delivered  by  Bandholt  to  the 
plaintiff.  In  the  answer,  however,  it  is  denied  that  Band- 
holt ever  assigned  or  delivered  said  note  to  the  plain- 
tiff, and  it  is  alleged  that  the  note  was  indorsed  and 
delivered  by  Bandholt  to  Runels,  and  that  the  latter  ''is  still 
the  owner  of  said  note."  The  finding,  therefore,  is  not  out- 
side of  the  issues  raised  by  the  pleadings. 

The  court  found,  itl  accordance  with  the  allegation  of  the 
answer,  that  the  defendants  were  induced  to  make  and  de- 
deliver  the  notes  by  false  representations  ^as  to  the  value  and 
character  of  certain  lands,  but  that  Talmage  "purchased 
and  received  and  paid  for  said  notes  in  good  faith  without 
notice." 

Appellant  contends  that  this  finding  that  Talmage 
"purchased  and  received  and  paid  for  said  notes  in 
good  faith,  without  notice,"  is  not  supported  by  the  evi- 
dence. It  is  admitted  that  the  notes  were  acquired  by 
both    Talmage    and    the    plaintiff    for    value,    but    it    ii 
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daimed  that  proof  on  the  part  of  the  defendants  that  the 
notes  were  procured  from  the  defendants  through  fraud, 
cast  upon  the  plaintiff  the  burden  of  showing  that  the 
plaintiff  or  Tahnage  purchased  without  notice  of  the  equi- 
ties set  up  in  the  answer.  Authorities  are  cited  which  sup- 
port this  contention,  but  later  decisions  qualify  the  rule  as 
to  the  burden  of  prooi  Upon  proof  by  the  defendant  of 
fraud  or  illegality  in  the  inception  of  the  note,  the  burden 
is  cast  upon  the  indorsee  to  show  that  he  is  an  innocent 
bolder.  This  the  latter  may  do  by  showing  that  he  pur- 
chased the  note  before  maturity,  or  from  an  innocent  in- 
dorsee for  value,  in  the  usual  course  of  business.  When 
this  is  done,  unless  the  evidence  shows  that  the  note  was 
taken  by  the  plaintiff  under  circumstances  creating  the  pre- 
sumption that  he  knew  the  facts  impeaching  its  validity,  the 
burden  is  cast  upon  the  defendant  to  show,  if  he  would 
defeat  the  plaintiff  in  his  action,  that  the  latter  took  the 
inatrument  with  notice  of  the  defendant's  equities.  This 
view  is  entirely  consistent  wim  wnat  was  said  by  the 
court  in  JonUm  v.  Grover,  99  CaL  194.  The  statement 
oi  the  learned  justice  who  wrote  the  opinion  therein,  that 
the  plaintiffs,  m  order  to  sustain  the  burden  cast  upon 
them,  must  show  that  they  purchased  the  note  before 
mattuity,  in  good  faith,  for  value,  in  the  usual  course 
of  business,  and  *'under  circumstances  which  create  no 
presumption  that  they  knew  the  facts  which  impeach 
Its  validity,"  is  merely  appositional  to  the  rule  which 
nad  already  been  stated,  that  ''where  fraud  or  illegality 
in  the  inception  of  the  note  is  shown  by  the  maker,  the 
burden  of  proof  is  then  cast  upon  the  indorsee  to  show 
that  he  is  an  innocent  holder."  As  before  stated,  this 
burden  is  discharged,  and  a  prima  facie  case  is  made  in 
his  favor,  when  he  shows  that  he  purchased  for  value 
in  tiie  usual  course  of  business.  In  Davis  y.  BarfUtt,  12 
Ohio  St  541,  80  Ahl  Dec.  375,  the  court,  referring  to 
Monroe  v.  Cooper,  5  Pick.  412,  dted  by  appellants  herein, 
said:  "And  the  judge  refers  to  the  case  of  Monroe  v. 
Cooper,  5  Pick.  412,  as  particularly    m    pomt   to    sustain 
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this  Tiew.  If  to  show  that  he  purchased  the  negotiable 
paper  in  the  usual  course  of  trade,  before  due,  and  for  a 
valuable  consideration,  in  such  a  case,  be  understood  by 
the  judge  a  fair  pritpia  facie  showing  that  he  acted  honestly 
and  without  a  knowledge  of  the  fraud,  the  correctness  of 
the  remark  must  be  admitted;  but  if  the  remark  i^  to  be 
understood  as  meaning  more,  it  must  be  regarded,  I  think, 
at  variance  both  with  authority  and  correct  reasoning"; 
and,  in  summing  up,  the  court  used  the  following  lan- 
guage; "But  it  is  certain  that  it  cannot  be  maintained^ 
either  upon  authority  of  the  cases,  English  or  American; 
that  from  the  fact  of  the  defendants  proving  a  fraudulent 
diversion  or  transfer  of  the  paper,  it  then  becomes  incum- 
bent upon  the  plaintiff  to  prove,  not  only  payment  of  value 
and  a  purchase  in  the  usual  course  of  trade,  but  also  his 
own  ignorance  of  the  fraudulent  diversion  or  transfer." 
In  I  Daniel  on  Negotiable  Instruments,  4th  edition,  section 
819,  the  author  says,  speaking  of  the  holder:  "He  makes 
out  a  prima  facie  case  by  proving  that  the  instrument  was 
indorsed  to  him  for  value  before  maturity.  Nothing  else 
appearing,  a  presumption  arises  that  he  purchased  the  note 
in  good  faith,  without  notice  of  the  fraud,  because  it  is 
not  likely  that  he  would  give  full  value  for  a  note  which 
he  believed  to  be  fraudulent,  taking  the  hazard  upon  him- 
self, and  because  it  would  be  difficult  to  prove  good  faith 
in  any  better  way.  These,  at  least,  are  the  conclusions 
of  well-considered  decisions  which  rest,  as  we  think,  on 
sound  reasoning,  but  in  others  the  courts  have  indicated 
a  more  stringent  rule  and  a  disposition  not  to  relieve 
the  plaintiff  of  the  burden  of  proof  by  mere  proof  that 
ht  gave  value.  Unless  there  were  circmnstances  which 
seemed  to  bring  home  to  him  notice  of  the  fraud  or  ille- 
gality hnputed,  the  requirement  of  further  proof  than 
the  giving  of  fair  value  seems  unreasonably  harsh  and 
exacting."  This,  we  think,  states  the  true  rule.  No 
circumstance  were  showti  in  this  case  which  would  im- 
pute to  the  plaintiff,  or  to  Talmage,  any  notice  of  fraud, 
and   it  is   in   evidence   that  Talmage   paid   four   hundred 
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and  fifty  dollars,  and  that  plaintiff  paid  five  hundred  dollars 
for  the  notes.  We  have  referred  to  Talmage  particularly, 
because  to  recover  on  the  first  note,  plaintiff,  who  took  the 
note  when  overdue,  must  show  that  a  prior  holder  took  the 
note  for  value  before  maturity.  It  is  a  settled  principle  that 
if  the  party  who  transferred  the  instrument  to  the  holder 
took  the  note  for  value,  and  before  maturity,  unaffected  by 
any  infirmity  in  it,  the  holder  acquired  as  good  a  title,  al- 
though he  took  the  note  when  overdue. 

The  findings  support  the  judgment,  and  we  find  no  error 
in  the  record.  The  judgment  and  order  are  therefore 
affirmed. 

Garoutte,  J.,  and  Harrison,  J.,  concurred. 


[No.  19S81.     Department  Two. — ^Febraarj  7,  1894.] 

O.  H.  McCONOUGHEY,  Respondent,  v.  W.  H.  JACK- 
SON, Clerk,  etc.  Appellant. 

Mandamv* — ^Wauunt  ros  Citt  iNDBBTBDNass— -Plbadino. — ^In  proooed- 
Inffs  for  a  mandamus  ^^  compel  the  drawing  of  a  warrant  by 
the  president  and  clerk  of  the  board  of  truateee  of  a  city,  an 
affidavit  of  the  plaintiff,  which,  In  addition  to  the  merely  formal 
parta  of  the  pleading,  avers  an  Indebtedness  of  five  hundred 
($500)  dollars  on^he  part  of  the  city  to  petitioner  for  expenses 
laenrred  In  proeurlns  counsel  for  the  city  at  Its  order,  and  that 
the  board  of  trustees  ordered  his  bill  and  written  demand 
therefor  paid,  and  ordered  a  wprrant  drawn  In  his  favor  for 
the  amount,  which  the  president  and  clerk  refused  to  draw  ard 
eounterslsrn,  and  that  there  was  money  In  the  treasury  to  pay 
It,  etc,  states  the  essential  facts  fflvlnar  to  the  petitioner  a  rlrht 
to  the  writ,  and  Is  sufficient  as  ajralnst  a  general  demurrer. 

UK. — Dbnxal  of  Ixvdsbtbdnssb — Conclusion  of  Law. — ^The  denial  of  in- 
debtedness to  the  petitioner  without  denying  the  facts  In  regard 
to  the  expenses  Incurred  by  the  petitioner  for  the  dty  Is  a 
denial  of  a  conclusion  of  law,  and  Is  wholly  Insufficient 

BDb— OoNCLUsnmixss  of  Allowancb  of  Claim. — ^The  claim  being  one 
which  the  board  of  trustees  of  the  dty  had  jurisdiction  to  hear 
and  determine.  Its  determination  Is  a  judlolal  act,  concluding 
the  fact  of  Indebtedness;  and  whether  Its  decision  was  right  or 
wrong,  Its  action  was  binding  upon  the  clerk. 

Iftu  <—  Want      of      Funds      m      Tsbaburt  -^  Dinzai.     or      Impob- 

MATION  AND  BBLiaF      —      KNOWLSDOa  OF  DBFn«nAMV. 

— >  The         clerk         of         a         municipal         corporation         ot 
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the  sixth  class  is  the  financial  accountant  of  the  city,  whose 
duty  it  is  to  keep  a  correct  account  of  all  the  moneys  in  t»i(s 
treasury  and  the  warrants  drawn  thereon,  etc.;  and  in  his 
answer  to  an  application  for  a  mandamus  ^^  compel  the  draw- 
in?  of  a  warrant  upon  the  treasury,  an  allegration  by  him.  upon 
information  and  belief,  that  there  was  a  want  of  funds  In  the 
treasury  to  pay  the  warrant  Is  insufficient,  belner  the  alleeratlon 
of  a  fact  peculiarly  within  the  knowledfire  of  the  defendant, 
which  should  have  been  positive  in  form. 

Id. — RB8CZ88I0N  OF  ACT  OF  MUNICIPAL  CoBPORATioN.-— The  leffislative 
department  of  a  municipal  corporation  may.  at  any  time  before 
the  rierhts  of  third  persons  have  vested,  rescind  previous  votes 
and  orders,  so  far  as  consistent  with  the  laws  of  its  creation 
and  its  rules  of  action,  and  such  rescission  may  take  place  ai 
any  subsequent  meeting. 

lo. — RascissioN  or  Ali>owangb  of  Vaijd  Claiic. — ^A  valid  claim,  prop- 
erly presented  to  the  board  of  trustees  of  a  municipal  corpora- 
tion and  allowed  and  approved  by  them,  their  action  being 
accepted  by  the  claimant,  becomes  a  valid  and  binding  contract, 
which  cannot  be  rescinded  or  avoided  except  for  such  cause  as 
invalidates  other  contracts. 

In. — ^Prsf-  ^ion  of  Aogbptancb. — When  the  allowance  of  a  claim  by 
the  board  of  trustees  of  a  city  is  of  the  amount  asked  for  oy 
the  claimant,  and  he  demands  a  warrant  therefor,  he  will  oe 
presumed  to  have  accepted  the  action  of  the  board,  and  thorti- 
af ter  the  board  could  not,  without  his  consent,  rescind  its  aottou. 
except  for  cause  which  would  defeat  the  claim,  treated  cs  a 
contract. 

Id. — ^INTBRBBT   OF   CiTT    OFFIGBR   IN   CONTBACT — ^iNBTIFriClBNT   UBFBNSB. — 

An  answer  averring,  upon  information  and  belief,  that  the  peti- 
tioner was  a  city  officer,  and  interested  both  directly  and  liuu- 
rectly  in  the  present  contract,  upon  which  is  based  the  pre- 
tended claim  referred  to  in  the  complaint,  without  the  state- 
ment of  any  facts  upon  which  the  conclusion  is  based,  or  ot 
the  nature  of  the  contract  referred  to,  is  insufficient  as  a 
defense. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County. 

The  facts  are  stated  in  the  opinion. 

/.  S.  Callen,  Gibson  &  Titus,  and  Callen  &  Neale,  for  Ap- 
pellant. 

A.  M.  McConoughey,  for  Respondent. 

Searls,  C. — ^The  city  of  Coronado  is  a  city  of  the  sixth 
class.  H,  R.  Vanderkloot  was  president  of  the  board  of 
trustees,  and  W,  H.  Jackson  was  clerk  of  said  city. 

In  April,  1892,  the  petitioner  filed  a  claim  in  writ- 
ing  with   the   board   of   trustees  for   five   hundred  dollan 
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on  account  of  expenses  incurred  by  him  in  procuring,  at  the 
request  of  said  city,  through  the  board  of  trustees  thereof, 
counsel  and  legal  services  for  said  city. 

The  bill  was  approved  by  the  board  of  trustees,  and  or- 
dered paid,  and  a  warrant  on  the  city  treasurer  payable  to 
petitioner  for  the  same  was  ordered.  Vanderkloot  and 
Jackson,  the  clerk,  refused  to  draw,  sign,  or  countersign  the 
warrant 

There  was  sufficient  money  in  the  treasury  to  pay  said 
warrant  Upon  this  showing,  on  petition,  the  superior 
court,  on  the  eighth  day  of  February,  1893,  issued  an 
alternative  writ  of  mandate  to  the  president  and  clerk, 
requiring  the  president  to  draw  and  sign  the  warrant  and 
the  clerk  to  countersign  and  deliver  said  warrant,  or  to 
show  cause,  etc. 

The  defendants  appeared  and  demurred  to  the  petition, 
which  demurrer  was  overruled  by  the  court,  whereupon 
M.  R.  Vanderkloot,  the  president  of  the  board,  drew  and 
signed  the  warrant  and  made  default  herein. 

Defendant  Jackson  filed  an  answer,  and  subsequently  an 
amended  answer,  to  which  a  demurrer  was  interposed,  and 
sustained  by  the  court 

Defendant  thereupon  declined  to  amend,  and  a  peremptory 
writ  of  mandate  issued  from  which  he  appeals. 

The  amended  answer,  for  cause  why  the  writ  should 
not  issue: 

1.  Denied  that  the  city  was  indebted  to  the  petitioner. 

2.  Averred,  upon  information  and  belief,  that  there  was 
not  sufficient  available  money  in  the  treasury  that  could  be 
legally  appropriated  to  its  payment. 

3.  Set  up  the  fact  that  on  the  2d  of  May,  1892,  the  board 
of  trustees  repealed  and  rescinded  the  allowance  of  the  claim 
and  order  to  draw  the  warrant 

4.  Alleged  that  plaintiff  was  an  officer  of  the  city,  and  in- 
terested in  the  daim. 

5.  That  the  matter  is  still  under  consideration  by  fhe 
board  of  trustees,  and  that  since  the  pendency  of  ttis 
action,   and   on   the    30th  of  January,  1893,  the  board  of 
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trustees  determined  the  warrant  had  been  ordered  drawn 
through  mistake,  inadvertence,  and  misapprehension,  re- 
scinded the  former  action,  and  ordered  that  the  warrant 
drawn  and  signed  by  the  president  be  canceled,  an- 
nulled, etc. 

The  affidavit,  which  in  proceedings  of  this  character  stands 
as  a  complaint,  is  lacking  in  preciseness  of  detail  and  full- 
ness of  statement,  but  was  still  sufficient  as  against  the  gen- 
eral demurrer  interposed  to  its  sufficiency.  In  addition  to 
the  merely  formal  parts  of  the  pleading,  it  in  fact  and  effect 
avers  an  indebtedness  of  five  hundred  dollars  on  the  part 
of  the  city  to  petitioner  for  expenses  by  him  incurred  in 
procuring  counsel  and  legal  services  for  the  former,  at  its 
order  and  request  by  its  board  of  trustees;  and  being  so 
indebted,  the  board  ordered  his  bill  and  written  demand 
therefor  paid,  and  ordered  a  warrant  drawn  in  his  favor  for 
the  amount,  etc.,  which  the  president  and  clerk  refused  to 
draw  and  countersign ;  that  there  was  money  in  the  treasury 
to  pay  it,  etc. 

These  are  the  essential  facts  giving  to  petitioner  a  right 
to  the  writ,  and  the  demurrer  to  the  complaint  was  properly 
overruled. 

The  first  defense  set  out  by  Jackson,  the  clerk  of  the  board, 
denies  the  indebtedness  to  petitioner.  This  as  a  defense  is 
wholly  insufficient  for  two  reasons : 

1.  It  is  the  denial  of  a  conclusion  of  law  and  not  of 
the  facts,  viz:  the  expenses  incurred  by  petitioner  for 
the  city. 

2.  The  law  has  not  constituted  'the  clerk  either  the 
guardian  of  the  board  of  trustees,  or  an  appellate  court,  to 
pass  upon  the  facts  once  decided  by  the  board. 

The  claim  was  one  which  the  board  of  trustees  had  juris- 
diction to  hear  and  determine;  such  determination  was  a 
judicial  act,  and  involved  a  determination  of  the  fact  of  in- 
debtedness; and  when  so  determined,  whether  right  or 
wrong,  its  action  was  binding  upon  the  clerk. 

A  like  question  was  involved  in  McFarland  v,  McCowen^ 
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98  Cal.  329,  and  reference  is  made  to  that  case  for  a  fuller 
expression  on  this  subject 

The  allegation  in  the  second  defense  of  a  want  of  funds 
in  the  treasury  on  the  i8th  of  April,  1892,  etc.,  is  upon  m- 
formation  and  belief,  and  being  a  fact  peculiarly  within  the 
knowledge  of  defendant,  should  have  been  positive  in  form. 
'  As  clerk  of  a  municipal  corporation  of  the  sixth  class,  one 
of  the  duties  of  defendant  was  to  keep  an  exact  account  of 
all  moneys  received  and  disbursed,  and  a  ''treasurer's  ac- 
count,'' which,  if  correctly  kept,  showed  to  a  fraction  the 
moneys  in  the  treasury,  the  warrants  drawn  thereon,  etc. 
To  this  extent  he  discharged  one  of  the  functions  of  an 
auditor.  The  treasurer  must  give  duplicate  receipts  for  all 
moneys  received,  one  of  which  must  be  filed  with  the  clerk,, 
and  the  treasurer  can  only  pay  out  money  on  warrants  coun-* 
tersigned  by  the  clerk,  etc.  In  short,  he  is  the  finan- 
cial accountant  of  the  city,  and  practically  the  only  check! 
upon  the  treasurer.    (Municipal  Corporation  Act,  sees.  876, 

878.) 

No  doubt  the  legislative  department  of  a  municipal  cor- 
poralioii,  m^  tbe  board  of  trustees,  may  at  any  time  before 
the  rights  of  third  persons  have  vested,  if  consistent  with 
the  law  of  its  creatioii  and  its  rules  of  action,  rescind  pre- 
vious votes  and  orders.  (Dillon  on  Municipal  Corporations, 
sec  290.) 

Thus,  it  has  been  held  that  a  resolution  to  construct  a 
public  sewer  may  be  rescinded  at  a  subsequent  meeting. 
{People  ex  reL  Locke  v.  Comfnan  Council  of  the  City  of 
Rochester,  5  Lans.  11.)  The  right  of  reconsidering  a 
last  measure  at  the  same  meeting,  or  pursuant  to  its  rules 
as  a  subsequent  one,  is  a  right  inherent  in  all  legislative 
assemblies.  {Jersey  City  v.  State,  30  N.  J.  L.  521.)  So 
in  Bstey  v.  Starr,  56  Vt.  690,  it  was  held  that  a  vote  of  a 
town  meeting  rescinding  its  action  at  a  former  meet- 
ing in  authorizing  a  subscription  in  aid  of  a  railroad 
was  lawful,  no  rights  of  third  parties  having  vested, 
and  nothing  having  been  done  under  the  authority  to 
•ubscribe. 
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Tucker  v.  Justices,  13  Ired.  434,  goes  as  far  as  any  case 
we  have  examined.  In  that  case  a  public  bridge  had 
been  constructed,  and  an  order  made  by  the  county  clerk 
upon  the  proper  officer  to  make  payment,  which  was 
aot  done,  for  want  of  funds.  At  the  next  term  of  court, 
the  bridge  having  fallen  down,  the  order  was  annulled, 
and  the  action  of  the  court  was  upheld,  and  a  tnandamusy. 
denied. 

A  vahd  claim,  however,  properly  presented  to  the  trus- 
tees of  a  municipal  corporation,  and  allowed  and  approved 
by  them,  and  their  action  accepted  by  the  claimant,  becomes 
a  valid  and  binding  contract,  and  can  only  be  avoided  for  such 
cause  as  invalidates  other  contracts.  Corporations  can  no 
more  play  fast  and  loose  over  their  contracts  than  can  in- 
dividuals. 

In  Brawer  v.  Winterport,  70  Me.  305,  it  was  held  that  a 
vote  ratifying  a  contract  made  by  town  officers  without  due 
authority  could  not  be  rescinded  so  as  to  affect  the  validity  of 
the  contract. 

In  the  present  case,  when  the  trustees,  upon  the  presenta- 
tion of  petitioner's  demand,  allowed  it,  and  ordered  a  war- 
rant drawn  on  the  treasurer  for  the  amount,  it  established 
his  right  to  a  recovery,  and  being  the  amount  asked  for  by 
him,  he  will  be  presumed  to  have  accepted  the  action  of  the 
board,  or,  at  any  rate,  such  presumption  will  arise  from  his 
demand  of  the  warrant,  and  thereafter  the  board  was  not  at 
liberty,  without  the  consent  of  petitioner,  to  rescind  its 
action,  except  for  some  cause  which  would  defeat  the  claim, 
treated  as  a  contract. 

Nothing  of  thai  kind  was  shown  in  the  answer.  The  at- 
tempt at  a  defense  by  averring  upon  information  and  belief 
that  petitioner  was  a  city  officer,  and  "interested  both 
directly  and  indirectly  in  the  pretended  contract,  upon 
which  is  based  the  pretended  claim  referred  to  in  the 
complaint  herein,"  without  the  statement  of  any  facts 
upon  which  the  conclusion  is  based,  or  the  nature  of  the 
contract  referred  to,  cannot  be  said  to  rise  to  the  dignity 
of  a  defense. 
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There  is  no  contract  set  out  in  the  petition,  except  such 
at  is  implied  from  the  statement  of  expenses  incurred  in 
procuring  counsel  and  legal  services  for,  etc.,  at  the  request 
of  the  board  of  trustees. 

There  being  no  showing  that  the  order  or  warrant  was 
irregular  on  its  face,  or  one  which  the  board  was  not  author- 
ized to  draw,  it  was  the  duty  of  the  clerk  to  countersign  it, 
and  the  judgment  appealed  from  should  be  affirmed. 

Vanclief,  C,  and  HaynES,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment appealed  from  is  affirmed. 

Fitzgerald,  J.,  De  Haven,  J.,  McFarland,  J. 


[No.  19S01.    Department  Two.— Pebmary  7,  l»f4.1 

THE  PEOPLE  EX  rel.  JAMBS  HOWLAND,  Appellant, 
V.  P.  J.  DREHER,  Respondent. 

©TBMra— DTOiCATioN— iNTmmoN— AOCTPTANCT.— A  common-law  ded- 
ication 18  the  setting  apart  of  land  for  public  u«e.  and.  to  con- 
•tltute  It,  there  muet  be  an  Intention  by  the  owner  clearly  Inai- 
catlnff  by  his  words  or  acts  to  dedicate  the  land  to  public  use. 
and  an  acceptance  by  the  public  of  the  dedication. 

n,,_lUTOCATioK  BBTOB.  AccPTANCR-An  Offer  to  dedicate  land  to 
pubUc  use  may  be  revoked  by  the  owner  at  any  time  before  it 
has  been  accepted  by  the  public  • 

la— QuwnoH  of  FAcr--CoNFLicTiNO  BTO»N<»-APP«^— Dedlcauonls 
a  question  of  fact  to  be  determined  by  a  Jury,  or  by  the  court 
slttms  as  such,  and  where  the  court  below  has  found  an  offer 
to  dedicate  land  as  a  public  street,  but  that  the  same  was  never 
dedicated  aa  a  public  street,  or  used  or  accepted  by  the  public 
as  such,  upon  testimony  Involving  a  substantial  conflict,  its 
finding  will  not  be  disturbed  upon  appeaL 

m— ACTION    TO    ABATB    NUlSANCaB— OBSTRUCTION    OF    STRMT— RiOHTS    OF 

RK^TOE— AORMMwn— BSTOPraL.— An  action  In  the  name  of  the 
people  of  the  state  upon  the  relation  of  a  private  person  to 
abate  a  nuisance  alleged  to  have  been  committed  by  the  obstruc- 
tion of  a  public  street  Is  not  brought  to  vindicate  the  private 
rights  of  the  relator,  or  to  secure  for  him  any  privilege  not 
anjoyed  equally  by  others:  and  the  question  cannot  be  considered 
In  such  action  whether  the  relator  had  agreed  with  the  defendart 
to  open  a  public  highway  upon  the  line  dividing  their  respective 
<ir  whether  the  defendant  waa    estopped    from    objecting 
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that  th«  line  Is  a  public  highway,  because  the  relator  Incurred 
expense  In  irradiner  It*  and  that  he  will  suffer  peounlarj  injury 
If  the  road  is  not  opened. 
Tii^— Rights  of  OBNaaAL  PUBLia — ^An  action  for  the  obstruction  of  » 
street  is  brought  by  the  people  to  conserve  the  rights  which 
the  general  public  have  in  the  street  as  a  highway,  and  when 
it  falls  to  prove  that  it  is  a  highway,  the  public  has  no  riirhtu 
to  conserve. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denjring  a  new  triaL 

The  facts  are  stated  in  the  opinion. 

Attorney  General  W.  H.  H.  Hart,  and  Westemum  & 
Broughton,  for  Appellant 

W.  A.  Bell,  for  Respondent 

Searls,  C. — ^This  is  an  action  to  abate  a  nuisance,  allq;ed 
to  have  been  committed  by  defendant  by  obstructing  the 
south  half  of  a  public  street  for  a  distance  of  six  hundred 
and  sixty  feet  which  street  is  situate  in  the  city  of  Pomona, 
county  of  Los  Angeles,  California. 

The  cause  was  tried  by  the  court  without  the  interventioo 
of  a  jury,  written  findings  filed  and  judgment  rendered  there- 
on in  favor  of  defendant,  from  which  judgment  and  from 
an  order  refusing  a  new  trial  plaintiff  prosecutes  this  appeal 

The  court  upon  the  issues  made  by  the  pleadings  as  to 
whether  the  street  in  question  had  been  dedicated  and  ac- 
cepted as  a  public  street,  found : 

That  in  the  month  of  May,  1887,  the  locus  in  quo  "was 
laid  out  and  graded  by  private  citizens,  who  offered  to  dedi- 
cate the  same  to  the  public  as  and  for  a  public  street  but 
the  same  was  never  dedicated  as  a  public  street  or  used 
or  accepted  by  the  public  as  a  public  street,  or  known  by  tfie 
public  as  Green  street,  or  any  street." 

The  court  further  found  in  substance  that  in  May» 
1891,  defendant  plowed  up  the  south  half  of  the  strip  of 
land  in  question,  planted  trees  thereon  and  surroimded 
the  same  by  a  ditch,  so  as  to  render  such  south  half 
of  said  proposed  street  impassable  for  vehicle^:,  etc...  but 
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that  the  land  was  not  a  public  street  and  was  never  used 
or  accepted  as  such. 

Also  that  the  relator,  James  L.  Howland,  owns  land  abut- 
ting on  said  proposed  street,  opposite  the  portion  so  plowed 
up  and  obstructed.  That  he  has  been  in  the  habit  of  using 
it  as  a  mode  of  egress  and  ingress  to  the  land  of  him,  the 
said  Rowland,  and  were  it  a  public  street  it  would  be  the 
only  street  running  by  or  to  his  land  by  which  he  could 
have  egress  and  ingress  thereto. 

The  court  further  finds  that  the  public  (ioes  not,  and 
has  not,  been  accustomed  to  use  said  strip  of  land  in  any 
manner;  is  not  discommoded  or  inconvenienced  by  said 
obstructions,  etc.  A  common-law  dedication  is  the  setting 
apart  of  land  for  the  public  use,  and  10  constitute  a 
valid  and  complete  dedication  two  things  are  necessary,  to 
wit:  an  intention  by  the  owner,  clearly  indicated  by  his 
words  or  acts,  to  dedicate  the  land  to  public  use,  and  an 
acceptance  by  the  public  of  the  dedication.  (Elliot  on 
Road  and  Streets,  85;  5*011  Francisco  v.  Canavan,  42  Cal. 
553;  San  Francisco  v.  Colderwood,  31  Cal.  585;  91  Am. 
Dec  542;  Harding  v.  Jasper^  14  Cal.  647;  People  v.  Reed^ 
81  Cal.  70.)  And  before  it  has  been  accepted  the  owner 
of  the  land  is  not  precluded  from  revoking  at  any  time 
the  oflFer  to  dedicate.  {Heldane  v.  Trustees^  21  N.  Y,  R. 
478;  San  Francisco  v.  Canavan,  42  Cal.  553.)  Dedication 
is  a  question  of  fact  to  be  determined  by  a  jury  or  by 
the  court  sitting  as  such.  {Harding  v.  Jasper,  14  Cal. 
648.) 

This  being  so,  and  the  court  below  having  found  the  fact 
of  acceptance  against  the  appellant,  upon  testimony  involv- 
ing a  substantial  conflict,  the  result,  upon  well-established 
principles,  will  not  be  disturbed  by  this  court. 

Much  of  the  argument  of  appellant  is  directed  to  the 
point  that  the  relator,  James  L.  Rowland,  who  with  the 
defendant  Dreher  agreed  to  open  a  public  highway  upon 
the  line  dividing  their  respective  lands,  and  who  was  at 
expense  in  gradii^  such  contemplated  highway,  and 
-who  is  claimed  to  have  altered  his   condition   in    view    of 
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such  proposed  highway  so  that  pecuniary  injury  will  ensue 
to  him  if  the  road  is  not  opened,  may  invoke  the  doctrine 
of  estoppel  as  against  the  defendant. 

This  action  is  not  brought  to  vindicate  the  private  rights 
of  the  relator,  or  to  secure  to  him  any  privilege  not  enjoyed 
equally  by  others.  It  is  brought  by  the  people  to  conserve 
the  rights  which  the  general  pubhc  have  in  the  locus  in 
quo  as  a  highway.  The  predicate  of  those  rights  is  that  it  is 
a  highway.  Failing  in  this  the  public  has  no  rights  to  con- 
serve. 

In  Clements  v.  West  Troy,  i6  Barb.  251,  the  proprietors 
of  the  village  had  laid  out  the  same  by  a  plan,  upon  which 
an  alley  was  laid  down  and  house  lots  conveyed  bounded 
by  the  alley.  The  court  said :  "As  between  the  original  pro- 
prietors and  those  to  whom  they  conveyed,  this  act  of  the 
proprietors  secured  a  right  of  way.  But  the  alley  thus  desig- 
nated, and  in  respect  to  which  the  purchasers  had  acquired 
an  indefeasible  right  of  way,  did  not  thereby  become  a  pub- 
lic highway.  The  dedication  must  be  accepted.  The  high- 
way must  be  laid  out.  Until  that  is  done,  the  alley  would 
remain  the  property  of  the  original  proprietors,  subject  to 
the  right  of  way  in  those  who  had  taken  the  deeds  of  lots 
bounded  upon  the  alley." 

To  much  the  same  effect  are  Underwood  v.  Stuyvesant, 
19  Johns.  186;  10  Am.  Dec.  215;  Child  v.  Chappell,  9  N. 
Y.  257;  Oswego  V.  Oswego  Canal  Co.,  6  N.  Y,  257;  Trustees 
of  Village  of  Jordan  v.  OHs,  37  Barb.  50. 

Whether  the  relator,  by  reason  of  the  transactions  between 
himself  and  defendant,  has  or  has  not  acquired  rights  pecu- 
liar to  himself  as  an  individual,  which  he  can  enforce,  is 
not  a  question  which  under  the  pleadings  and  issues  can 
be  passed  upon  here. 

The  findings  are  all  supported  by  evidence,  and  are  ccm- 
clusive  of  the  case. 

The  judgment  and  order  appealed  from  should  be  af- 
firmed. 

Tbmple,  C,  and  Belcher,  C,  concurred 
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For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Fitzgerald^  J.,  De  Haven,  J.,  McFarland,  J. 


tNo.  19290.     Department  Two. — February  7,   1894.] 

JOHN  E.   SANFORD,  Respondent,  v.  EAST  RIVER- 
SIDE  IRRIGATION  DISTRICT,  Appellant. 

Contracts — Action  for  Brbach — ^Prrvoricancb  bt  Plaintiff — Con- 
FucTiNo  BviDBNCH — QUESTION  OF  FACT. — ^In  an  action  for  abreacn 
of  contract.  It  is  a  question  of  fact  for  the  Jury  to  determine 
whether  or  not  the  plaintiff  had  performed  on  his  part  all  that 
IB  requisite  under  the  contract,  and  a  finding  in  favor  of  the 
plaintiff  upon  conflictingr  evidence  oannot  be  disturbed. 

Id.— Contract  to  Sink  Artbsian  WBli^ — Basib  of  Daicaobs — Prof« 
Upon  Othbr  Wblls. — ^Where  the  plaintiff  had  a  contract  to  sinic 
five  artesian  wells  not  less  than  two  hundred  feet  in  depth,  a.ia 
to  be  five  hundred  feet  in  depth,  if  practicable  and  possible  in 
the  Judfirment  of  the  defendant,  it  may  be  shown  as  a  basis  for 
damages  sustained  In  not  beinfr  permitted  to  sink  four  of  the 
wells  provided  for  in  the  contract,  what  was  the  profit  of  other 
wells  in  the  same  vicinity  of  an  averafre  depth  of  four  hundred 
feet,  and  a  verdict  of  the  jury  much  below  the  sum  reached  by 
such  profits  is  supported  by  the  evidence. 

Id. — Cbrtaintt  of  Damaobs — ^Mbanb  of  Abcbrtainicbnt. — ^Thourh  the 
profit  upon  the  sinkins  of  artesian  wells  cannot  be  determiaea 
with  mathematical  certainty,  yet  the  damasres  are  fairly  aso'tr- 
tainable  in  their  character  and  origin  within  the  meanincr  oC 
section  8801  of  the  Civil  Code;  and  the  number  and  character 
of  wells  driven  in  the  vicinity  sheds  light  upon  the  question 
and  affords  the  best  means  for  its  solution. 

Appeal  frcwn  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Purington  &  Adair,  R.  E.  Bledsoe,  J.  S.  Noyes,  and  El- 
mer B.  Rowell,  for  Appellant. 

Charles  /.  Perkins,  Paris  &  Satterwhite,  and  Paris  &  Atti- 
son,  for  Respondent. 

Searls,   C. — ^Action  to  recover  for  work  and  labor  in 
tmking  a  well,  and  damages  for  violation  of  a  contract. 
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Plaintiff  had  judgment  for  $2,300.35  and  costs,  fiom 
which  judgment  and  an  order  denying  a  motion  for  a  new 
trial  defendant  appeals. 

There  are  two  counts  in  the  complaint,  in  each  of  which 
the  same  contract  is  set  out  One  is  to  recover  for  ser- 
vices rendered  under  such  contract,  the  other  to  recover 
damages  on  account  of  defendant's  refusal  to  comply  with 
the  terms  of  the  contract,  and  to  permit  plaintiff's  assign- 
ors to  prosecute  work  thereunder. 

On  the  twelfth  day  of  November,  1891,  the  corporation 
defendant,  as  the  party  of  the  first  part,  entered  into  the 
contract  in  question  with  J.  £.  Sanford  &  Go.,  as  parties 
of  the  second  part 

The  contract  recites  that  defendant  has  published  pro- 
posals for  bids  for  sinking  one  or  more  artesian  wells  up- 
on its  lands,  known  as  the  Garner  and  McKenzie  places,  on 
Lytle  creek,  San  Bernardino  county,  California;  that  San- 
ford &  Co.  have  filed  bids  to  sink  said  wells  and  that  de- 
fendant has  by  resolution  of  its  board  of  directors,  award- 
ed to  them  the  contract  for  sinking  five  weUs,  and  has 
authorized  its  president  and  secretary  to  sign  a  contract 
therefor. 

It  is  thereupon  agreed  that  the  party  of  the  second  part 
(Sanford  &  Co.)  shall  commence  immediately  sinking  a  well 
on  said  Gamer  tract,  commencing  with  a  ten-inch  casing, 
and  continue  as  far  as  such  casing  can  be  practically  simk; 
then  with  an  eight-inch  casing  as  far  as  practicable; 
then  with  a  six-inch  casing  as  far  as  practicable,  the  various 
depths  to  be  according  to  the  best  judgment  of  the  party 
of  the  second  part,  the  well  to  be  sunk  to  the  depth  of 
500  feet,  if  practicable  and  possible  in  the  judgment  of  the 
second  party.  Then  follows  the  price  to  be  paid  per  foot 
for  sinking,  which  is  $4.10  per  foot  for  the  first  200  feet; 
$575  for  the  third  100  feet;  $6.50  for  the  fourth  100  feet 
and  $7.50  for  the  fifth  100  feet.  Party  of  the  second  part  to 
furnish  all  material,  labor,  and  machinery  to  complete  said 
five  wells. 

It  is  further  agreed  that  if  the   engineer   of  defendant 
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shall  direct  that  said  wells  shall  stop  at  any  point  under 
275  feet,  25  cents  per  foot  is  to  be  added  to  price,  but  if, 
by  reducing  the  size  of  pipe,  the  party  of  the  second  part 
cannot  go  beyond  the  depth  of  275  feet,  nothing  is  to  be 
added  to  the  price  per  foot. 

Payments  to  be  made  monthly  from  time  of  placing  ma- 
chinery at  first  well  at  the  rate  of  75  per  cent  of  contract 
price  for  distance  sunk,  and  residue  when  each  well  is  com- 
pleted. No  payment  to  be  made  on  any  well  until  200  feet 
has  been  sunk.  The  pipe,  workmanship,  and  other  con- 
ditions not  specified  shall  be  according  to  the  specifications 
of  the  engineer,  which  are  attached  and  made  a  part  of  the 
agreement. 

The  specifications  are  lengthy,  and  their  provisions  need 
not  be  set  out  except  as  questions  arise  under  them ;  to  that 
extent  they  are  as  follows: 

1.  The  particular  places  on  tiie  McKenzie  and  Gamer 
places  where  the  wells  are  to  be  sunk  are  to  be  designated 
by  the  engineer  of  defendant 

2.  All  wells  are  to  be  sunk  to  a  depth  of  500  feet,  un- 
less obstacles  are  encountered  which  makes  tiiis  impos- 
sible, and  the  contractor  shall  use  his  utmost  endeavor  to 
attain  such  depth,  but  when  impossible  to  do  so  the  engineer 
may  receive  a  well  of  less  depth  after  requiring  the  con- 
tractor to  perforate  the  pipe,  to  admit  such  streams  as 
are  passed  in  boring;  but  the  engineer  must  not  accept  a 
well  of  less  than  200  feet  in  depth.  The  contractor  shall 
perforate  the  pipe  to  admit  all  streams  as  desiied  by  the 
engineer. 

3.  If  by  accident,  without  negligence  or  fault  of  con- 
tractor, any  well  of  200  feet  in  depth  cannot  be  reduced 
and  sunk  deeper,  it  may  be  accepted  and  paid  for  on  being 
perforated.  But  accidents  from  incompetence  or  careless- 
ness of  contractor  or  his  subordinates  must  be  borne  by  him. 

According  to  the  complaint,  the  contractors  com- 
menced to  sink  the  first  well  about  November  12,  iSgr, 
and  reached  a  depth  of  253  feet,  when  they  met  obsta- 
dei    rendering    it    impossible    and    impracticable,    accord* 
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ing  to  their  best  judgment,  to  go  deeper,  of  which,  on  May 
3,  1892,  they  notified  the  defendant,  in  writing,  and  re- 
quested its  engineer  in  charge  to  notify  them  if  he  desired 
the  pipes  perforated,  but  he  failed  to  notify  them;  that  they 
have  been  willing  and  able  to  do  so  since 

Defendant  was  requested  to  designate  through  its  en- 
gineer the  particular  spot  or  place  for  starting  a  second 
well,  or  any  one  of  the  remaining  four  wells,  all  of  which 
were  refused. 

The  rights  of  the  contractors,  including  the  right  to  dam- 
ages for  a  breach  of  the  contract,  are  ai  erred  to  have  been 
assigned  to  plaintiff. 

The  answer,  according  to  the  contention  of  appellant, 
raised  three  issues: 

1.  That  there  had  never  been  an  assignment  of  the  con- 
tract and  alleged  indebtedness  to  the  plaintiff. 

2.  That  said  well  had  not  been  sunk  as  deep  as  possible 
or  practicable. 

3.  That  even  if  the  defendant  had  failed  to  carry  out 
the  contract,  the  plaintiff  or  his  assignors  had  suffered  no 
actual  damage  thereby. 

There  was  an  assignment  to  the  plaintiff  in  evidence,  dated 
February  2,  1892,  whereby  the  money  due  the  firm  and 
the  interest  of  plaintiff's  copartner  in  the  contract  were 
transferred  to  him.  In  justice  to  counsel  for  the  appellant, 
it  should  be  stated  that  he  does  not  urge  this  point  in  his 
brief. 

Under  the  head  of  insufficiency  of  the  evidence  it  is  urged : 
I.  That  there  was  no  evidence  that  plaintiff  reduced  the 
well  to  a  six-inch  pipe  or  casing,  as  required  by  the  con- 
tract, or  that  he  attempted  to  do  so,  and  does  show  that  if 
a  six-inch  pipe  had  been  used  the  well  could  have  been 
simk  to  a  greater  depth  than  253  feet. 

The  testimony  involved  a  substantial  conflict  F.  C 
Finkle,  the  engineer  of  the  defendant,  testified,  in  substance, 
that  he  was  desirous  of  having  the  well  sunk  deeper  than 
the  253  feet,  and  that  when  he  found  the  bottom  of  the 
eight-inch  pipe  was   mashed,   he   told   the    plaintiff   if  he 
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could  not  straighten  it  out.  to  pull  it,  and  put  in  a  six- 
iach  pipe,  but  that  plaintiff  thought  he  could  straighten 
it  On  the  part  of  plaintiff  there  was  testimony  tending 
to  show  that  they  struck  granite  boulders  in  the  bottom 
of  the  welly  which  crushed  the  eight-inch  pipe,  and 
broke  or  injured  the  ring  and  shoe,  which  were  of  steel, 
and  as  a  result  they  could  not  remove  or  break  up  the 
obstacle  so  as  to  get  a  smaller  pipe  through ;  that  he  worked 
for  20  days  with  pumps  and  drills  and  1,500  pounds  of  iron 
trying  to  break  it  up  and  get  it  out  of  the  way,  and  failed. 
There  was  also  testimony  tending  to  show  that  the  eight- 
inch  pipe  could  not  be  pulled  out  of  the  well.  Under 
these  circumstances  it  was  a  question  of  fact  for  the  jury 
to  determine  whether  or  not  plaintiff  performed  on  his  part 
all  that  was  requisite  under  the  contract,  and  having 
found  in  favor  of  the  plaintiff,  such  finding  cannot  be  dis- 
turbed. 

It  is  further  objected  that  the  contract  did  not  provide 
for  sinking  more  than  one  well,  and  hence  that  defendant 
is  not  liable  for  damages  beyond  that  sustained  on  account 
of  one  such  well. 

The  contract  recites  that  defendant  has  called  for  pro- 
posals for  bids  for  sinking  "of  one  or  more  artesian  wells," 
that  Sanford  &  Co.  "have  filed  a  written  bid  tc  smk  said 
wells,"  and  "was  awarded  the  contract  for  sinking  five 
wcUs."  Then  follows  the  agreement,  in  which  it  is  pro- 
vided that  plaintiff's  assignors  agree  to  furnish  all  the  ma- 
terial, etc.,  to  "complete  said  five  wells." 

It  also  provides  that  the  engineer  of  defendant  may 
direct  that  said  wells  may  stop  at  any  point  under  275 
feet:  "No  payment  is  to  be  demanded  on  any  well  until 
it  shall  have  been  sunk  over  200  feet,"  and  25  per  cent 
of  the  price  is  to  be  detained  until  "each  well  is  com- 
pleted." 

The  specifications  provide  where  the  wells  are  to  be 
located,  the  places  "where  each  well  is  to  be  sunk  shall  be 
designated  by  the  engineer  in  charge." 

There  are  many   other  allusions  to  tiie  different  wells, 
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but  die  foregoing  quotations  are  deemed  sufficient  to  in* 
dicate  the  intention  of  the  parties  in  the  premises  to  include 
the  sinking  of  five  wells. 

As  a  basis  for  the  damages  sustained  by  plaintiff  in 
not  being  permitted  to  sink  the  four  other  wells  provided 
for  in  the  contract  it  was  shown  that  there  are  a  number 
of  wells  on  the  same  ranch  and  in  the  vicinity  of  a  depth 
averaging  about  400  feet,  some  of  them  being  as  deep  as  600 
feet,  and  others  not  over  200  feet 

The  damage  of  plaintiff  was  established  by  evidence  tend- 
ing to  show  the  profit  upon  wells  of  this  average  depth  of 
400  feet,  and  as  the  verdict  of  the  jury  was  far  below  the 
sum  which  would  be  reached  by  the  profit  shown  by  die 
witnesses,  it  cannot  be  said  the  verdict  was  not  supported 
by  the  evidence. 

It  is  quite  apparent  that  the  problem  of  profit  upon 
the  sinking  of  artesian  wells  is  not  one  susceptible  of  so- 
lution with  anything  like  mathematical  certainty.  The 
different  strata  to  be  pierced,  the  difficulties  to  be  met  with 
of  one  kind  and  another,  are  factors  which  are  likely  to 
affect  the  result  but  cannot  be  foretold  with  certainty.  In 
the  present  instance  the  number  and  character  of  the 
wells  driven  in  the  vicinity  shed  light  upon  the  question, 
and  would  seem  to  afford  the  best  means  for  its  so- 
lution. 

The  court  below  seems  to  have  taken  this  view,  and  I 
think  correctly.  The  damages  were  fairly  ascertainable, 
both  in  their  character  and  origin,  within  the  purview  of 
section  3301  of  the  Civil  Code. 

This  disposes  of  the  alleged  errors  urged  by  appellant 
The  judgment  and  order  appealed  from  should  be  affirmed. 

Vancuef,  C,  and  HaynES,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Fitzgerald,  J.,  De  Haven,  J.  McFarland,  J. 
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[No.   21626.     Department  Two. — February  7.   J  894.] 

THE    PEOPLE,    Respondent,    v.    JOHN    WALLACE, 
Appellant. 

Cbimiwal  Law — ^Pxju  or  Nor  Ouiltt — Fokm  or  Plba. — Where  the 
defendant  In  a  criminal  action  interposes  a  plea  of  *'not  gruilty 
of  the  charsre  as  stated  In  the  information,  suoh  plea  entered 
in  the  minutes  of  the  court  Is  substantially  In  the  form  descrlbea 
by  section  1107  of  the  Penal  Code,  which  requires  a  plea  of 
not  iruilty  to  state  substantially  that  ''the  defendant  pleads  that 
he  is  not  sruilty  of  the  offense  charg'ed." 

Id. — Triai^— Challengs  to  Panel  or  Jury — NoNRBsioaNCB  or  Jubobs— 
Spbciax.  Vbnibs. — The  only  ground  of  challenge  to  the  panel  of 
a  jury  summoned  by  special  venire  Is  "bias  of  the  officer  who 
summoned  them,"  as  provided  In  section  1064  of  the  Penal  Code, 
and  a  challenire  of  such  panel  on  the  ground  that  they  are  non- 
residents of  the  county  Is  not  admissible,  and  the  court  Is  not 
bound  to  try  an  issue  of  fact  thereon  because  the  district  attor- 
ney states  that  the  prosecution  denies  the  challengre. 

Id  — ^RasiDBKOi  or  JtntOB — ^Formation  or  New  Countt. — Where  a  Juror, 
upon  a  criminal  trial  In  San  Bernardino  county,  was  ohallenired 
on  ths  ground  that  ho  was  not  a  resident  of  that  county,  but  ot 
tho  new  county  of  Riverside,  the  challengre  is  properly  over- 
ruled whero  it  appears  that  the  trial  took  place  three  davs 
before  the  returns  of  the  election  were  declared  by  which  the 
county  of  Riverside  came  Into  exlster.cc . 

Xa. — Judicial  Noticb — ^Existence  or  New  CotrNir. — ^Whether  or  not  a 
new  oounty  had  been  created  and  existed  at  the  time  of  the 
trial  of  a  criminal  action,  is  a  matter  of  Judicial  notice,  where 
the  act  for  the  organisation  of  the  county  declares  that  it  shall 
be  and  become  an  organised  county  from  and  after  the  day 
upon  which  the  returns  of  an  election  in  favor  of  creating  It 
shall  be  ascertained  and  declared  by  the  board  of  commis- 
sioners. 

Uk — ^Assault  With  Deadly  Weapon  With  Ivtmkt  to  Mitrdbb— <X)if- 
vicnoN  or  Less  OrrENSB— Harmless  Brhor  in  instructions. — 
Where  a  defendant,  accused  with  an  assault  with  a  deadly 
weapon  with  Intent  to  murder.  Is  convicted  only  of  an  assauit 
with  a  deadly  weapon,  any  error  in  instru^ttion  upon  the  sub- 
ject of  the  intent  to  murder,  which  could  have  no  bearing  upou 
the  lower  ofCense  of  which  the  defendant  was  convicted,  is 
harmless. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County,  and  from  an  order  dtaying  a  new 
trial. 

The  facts  are  stated  in  the  opinion. 

R.  B.  Bledsoe,  for  Appellant. 

Attorney  General  W.  H.  H.  Hart,  for  Respondent 
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Vanclief,  C— The  defendant  was  tried,  in  the  county 
of  San  Bernardino,  on  an  information  by  the  district  attor- 
ney, for  an  assault  with  a  deadly  weapon  with  intent  to 
murder;  but  was  convicted  of  only  assault  with  a  deadly 
weapon.  He  appeals  from  the  judgment  and  from  an  order 
denying  his  motion  for  a  new  trial. 

I.  It  is  contended  that  the  plea  of  the  defendant,  as  en- 
tered in  the  minutes  of  the  court,  was  not  in  form  or  sub- 
stance such  as  required  by  section  1017  of  the  Penal  Code,  viz : 

"Every  plea  must  be  oral  and  entered  upon  the  minutes 
of  the  court  substantially  in  the  following  fbrm: 

''2.  If  he  plead  not  guilty:  The  defendant  pleads  that 
he  is  not  guilty  of  the  offense  charged.' " 

The  minutes  of  the  court  show  that  the  defendant  was 
regularly  arraigned  on  March  6,  1893,  and  upon  being  asked 
whether  he  was  guilty  or  not  guilty,  his  attorney  asked 
further  time  to  plead,  and  was  given  until  March  8th.  On 
March  8th,  the  following  entry  was  made  in  the  minutes: 

*'The  People  of  the  State  of  California  v.  John  Wallace. 

''Defendant  and  his  counsel  are  present  and  the  district 
attorney  is  present.  Counsel  for  defendant  interposes  a 
demurrer  to  complaint;  the  same  being  overruled  by  the 
court  Defendant  thereupon  interposes  a  plea  of  not  guilty 
of  the  charge  as  stated  in  the  information.'' 

I  think  the  plea  entered  in  the  minutes  is ''aubstanlialbf,*' 
in  the  form  prescribed  by  section  1017  of  the  Penal 
Code, 

It  is  claimed  that  the  plea  is  improperly  limited  to  the 
charge,  "as  stated  in  the  information,"  as  if  the  defendant 
was  required  to  plead  to  a  charge  as  stated  elsewhere  than 
in  the  information. 

2.  The  jury  was  not  drawn,  but  was  summoned  by  the 
sheriff  by  authority  of  a  special  venire  facias  regularly  is- 
sued by  order  of  the  court. 

Before  any  juror  was  sworn  the  defendant  challenged 
the  panel    "on  the  ground  that   the   panel    of  the   juron 
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served  and  returned  are  nonresidents  of  the  county  of  San 
Bernardino." 

The  district  attorney  said:  ''Prosecution  denies  the  chal- 
lenge." Thereupon  the  court  overruled  the  challenge  for 
the  reason  that  the  only  ground  of  challenge  to  the  panel 
of  a  jury  summoned  by  a  special  venire  is,  "bias  of  the 
officer  who  summoned  them,"  as  provided  in  section  1064 
of  the  Penal  Code. 

This  ruling  seems  to  be  warranted  by  the  case  of  People 
V.  Welch,  49  Cal.  177;  but  counsel  for  appellant  contends 
that  inasmuch  as  the  district  attorney  denied  the  challenge, 
the  court  was  bound  to  try  the  issue  of  fact,  that  is  to 
say,  the  court  was  bound  to  try  an  immaterial  issue,  a  de- 
cision of  which  would  have  been  of  no  consequence  on  the 
challenge  of  the  panel,  on  the  sole  ground  that  the  jury 
summoned  were  nonresidents  of  the  county.  I  think  the 
mere  statement  of  this  proposition  is  a  sufficient  refutation 
of  it. 

3.  While  the  jury  was  being  impaneled  John  Schlies- 
man  was  called  as  a  juror,  and,  upon  examination  as  to  his 
qualifications,  answered  that  he  was  a  resident  of  that  part 
of  the  territory  which  had  lately  been  set  off  from  San  Ber- 
nardino county  into  the  new  county  of  Riverside,  Thereupon 
the  defendant  challenged  the  juror  on  the  ground  that  he 
was  not  a  resident  of  the  county  of  San  Bernardino.  It 
is  contended  by  appellant  that  the  court  erred  in  over- 
ruling this  challenge.  No  evidence  was  offered  in  support 
of  or  in  opposition  to  the  challenge,  except  the  testimony 
of  the  juror  above  stated.  The  only  question  involved 
in  the  ruling  of  the  court  on  this  challenge,  or  discussed 
by  counsel,  is  whether  or  not  the  County  of  Riverside  had 
been  created  and  existed  at  the  time  of  the  trial  of 
this  action;  and  whether  that  county  had  been  created  and 
existed  at  the  time  of  the  trial,  must  have  been  judicially 
known  to  the  trial  court  at  the  time  of  the  trial,  and  is  so 
known  by  this  court  (Brumagim  v.  Bradshaw,  39  Cal.  24; 
Code  Civ.  Proc.,  sec  1875),  since  the  fact  depended  upon  the 
effect  of  an  act  of  the  legilature,  approved  May  11,  1893, 
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entitled,  "An  act  to  create  the  county  of  Riverside,"  etc., 
and  the  official  action  of  the  board  of  commissioners  ap- 
pointed by  that  act  to  organize  the  county  of  Riverside,  which 
board  was  required  by  the  act  to  ''keep  a  full  record  of 
their  proceedings,  transmitting  to  the  secretary  of  state  a 
certified  copy  thereof."  The  commissioners  were  required 
to  call  an  election  of  the  qualified  voters  residing  in  the 
territory  of  which  the  new  county  was  to  be  composed,  to 
be  held  on  May  2,  1893,  "at  which  election  shall  be  sub- 
mitted to  the  said  qualified  electors  of  said  county  of  River- 
side, as  herein  provided,  whether  there  shall  be  formed 
and  organized  the  county  of  Riverside,  as  herein  provided 
for."  The  act  further  provides,  that  if  two-thirds  of  the 
vote  cast  shall  be  in  favor  of  creating  the  proposed  new 
county,  ''then  the  said  territory  hereinabove  described  shall 
be  and  become  the  organized  county  of  Riverside,  from 
and  after  the  day  upon  which  the  returns  of  said  election 
sh<ul  be  ascertained  and  declared  by  the  said  board  of 
commissioners.'^ 

In  the  certified  copy  of  the  proceedmgs  of  the  board  of 
commissioners  transmitted  to  the  secretary  of  state,  and 
filed  in  his  office,  appears  the  following: 

*'And  now  at  this  time,  that  is  to  say.  May  9,  1893, 
Commissioner  John  McLaren  offers  the  following  resolu- 
tion: 

"Whereas,  The  board  of  county  commissioners  of  River- 
side county,  in  pursuance  of  the  directions  contained  in 
section  5  of  the  act  to  create  Riverside  county,  approved 
March  11,  1893,  caused  the  election  referred  to  in  said 
sectior  to  be  held  at  the  time  and  in  the  manner  therein 
appointed ; 

"And  Whereas,  The  said  board  has  canvassed  the 
votes  cast  at  said  election,  and  by  said  canvass  has  ascer* 
tained  and  do  hereby  declare  the  returns  of  said  ekctioc 
to  be  as  follows: 

"The  new  county  of  Riverside,  Yes,  2,277  votes; 

'The  new  county  of  Riverside,  No,  681  voCes. 

"And  it  appearing  that  said  votes  cast   in   favor   of  the 
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oocinty  of  Riverside  exceed  two-thirds  of  the  votes  at 
8ttd  election  en  said  question, 

**Resolved,  That  in  pursuance  of  the  power  ana  authority 
vested  in  us  by  said  above-named  section,  we,  the  said 
board  of  commissioners,  do  therefore  declare  that  from  and 
after  this  date  the  territory  described  in  said  act  shall  be  and 
it  hereby  is  declared  to  be  the  organized  county  of  Riverside. 
Dated  this  ninth  day  of  May,  1893/' 

Thus  it  appears  that  the  returns  of  the  election  were  "de- 
dared"  on  the  ninth  day  of  May,  1893 — ^three  days  after 
.the  trial  of  this  action;  and,  consequently,  the  county  of 
Riverside  did  not  exist  until  after  the  trial. 

4.  Appellant  further  contends  that  the  court  erred  in 
giving  to  the  jury  the  following  instructions: 

"Murder  is  the  unlawful  killing  of  a  human  being  with 
malice  aforethought 

"Such  malice  may  be  express  or  implied.  It  is  express 
when  there  is  manifest  a  deliberate  intention  unlawfully  to 
take  the  life  of  a  feUow-creature.  It  is  implied  when  no  con- 
siderable provocation  appears,  or  when  the  circumstances  at- 
tending the  killing  show  an  abandoned  and  malignant  heart." 

Conceding  that  implied  malice  is  not  equivalent  to  the 
actual  intent  to  murder,  essential  to  the  offense  charged, 
and  that  the  instruction  was  therefore  erroneous,  it  was, 
nevertheless,  harmless,  since  the  defendant  was  acquitted 
of  the  offense  charged,  to  which  alone  the  instruction  ap- 
plied; and  the  instruction  had  no  bearing  upon  the  lower 
offense  of  which  the  defendant  was  convicted.  In 
the  case  of  People  v.  Mise,  80  CaL  42,  cited  by  appellant, 
the  defendant  was  convicted  of  an  assault  with  intent  to 
murder,  and  was  presumably  injured  by  the  instruction 
held  to  be  erroneous  in  that  case. 

I  think  the  order  and  judgment  should  be  affirmed 

Searls,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judi;- 
ment  and  order  appealed  from  are  affirmed. 

McFarland,  J.,  De  Haven,  J.,  FrrzcERALD,  J. 


Digitized  by  CjOOQIC  — 


a86  St.  Louis  National  Bank  v.  Gay.      [ioi  CaL 


[No.    19202,     Department  Two.— February  8.   18J4.J 

ST.  LOUIS  NATIONAL  BANK,  Appellant,  v.  JOHN 
H.  GAY,  Jr.,  Respondent. 

ABBIGNMBNT    07    NON-NBOOTIABLB    PAPBR — SUBJBCTION    TO    EQUmSS — ^NO- 

TiOD  or  Asbigxmbnt — SsTOFP. — The  maker  of  non-negrotlable  notes 
which  have  been  asslfirned  by  the  payee  to  a  third  party  may 
set  off  asralnst  them  the  note  of  the  payee  which  he  has  pur- 
chased before  notice  of  the  assignment  of  the  notes  executed 
by  him. 
Id. — Construction  op  Codb. — Section  1459  of  the  Civil  Code,  which 
makes  an  assig^nment  of  non-negrotlable  paper  subject  to  all 
equities  and  defenses  existing:  in  favor  of  the  maker  at  the 
time  Df  the  Indorsement,  is  not  restrictive,  and  must  be  oon- 
strued  in  connection  with  section  168  of  the  Code  of  Civil  Fro- 
cedure,  which  declares  that  **the  action  by  the  assignee  is  with- 
out prejudice  to  any  setoff  or  other  defense  existinsr  at  the 
time  of  or  before  notice  of  the  assign ment"  These  two  sec- 
tions are  not  contradictory,  and  the  rule  of  construction,  that 
the  expression  of  one  thing'  is  the  exclusion  of  another,  does 
not  apply  to  the  former  section  when  considered  in  connection 
with  the  latter,  which  became  law  at  the  same  moment. 

m. — SSTOFV — ^INDBPSNDUNT    CONTRACT — ROCOUPMBNT COUNTBRCULIK.  — 

"BetofT*  differs  from  "recoupment"  In  that  It  is  more  properly 
applicable  to  demands  independent  in  their  nature  and  origin, 
while  recoupment  implies  a  cutting  down  of  a  demand  by  deduc- 
tions arising  out  of  the  same  transaction;  and  ''counterclaim' 
as  used  in  the  code  includes  both  recoupment  and  setoff. 

Id. — ^BCatttritt  of  Sbtofp  Aftbr  Noticb  op  Absiqnmbnt. — ^A  note  may 
be  claimed  as  a  setoff  though  not  due  at  the  time  the  defendant 
received  notice  of  the  assignment  of  his  notes  to  the  plaintiff, 
if  it  became  mature  before  the  commencement  of  the  action  by 
the  plaintiff. 

Id. — ^Rights  op  Debtor — Counterclaim. — A  debtor  may  fortify  him- 
self against  the  coming  suit  of  his  creditor  by  the  purchase  of 
any  cross  demands,  which  may  be  oounterclalmed  when  that 
suit  shall  come,  and  between  them  an  assignee  has  no  stand- 
ing until  he  shall  have  given  notice  of  the  assignment. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

Burnett  &  Gibbon,  for  Appellant. 

Only  such  defenses  as  existed  in  favor  of  the  defend- 
ant at  the  time  of  the  transfer  are  available  against  the 
suit  of  the  assignee  of  non-negotiable  paper.  (Story  on 
Bills,    189,  218,  220;  Robinson  v.  Lyman,   to  Conn.   30; 
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25  Am.  Dec.  52;  Civ.  Code,  sec.  1459)  Even  in  the  ca«c 
of  an  ordinary  chose  in  action  the  defense  as  against  an  as- 
signee must  be  an  existing  cause  of  action  due  and  payable 
at  the  time  of  the  transfer  or  at  least  of  the  notice  of  the 
transfer.  (Pomeroy's  Remedies  and  Remedial  Rights,  sees. 
163,  166;  Story's  Equity  Jurisprudence,  sec.  1434; 
tieckwith  V.  Union  Bank,  9  N.  Y.  211 ;  Myers  v.  Davis^  22 
N.  Y.  493;  Martin  v.  Kunzmuller,  37  N.  Y.  396; 
Walker  v.  McKay,  2  Met  294;  Mo/rtine  v.  Willis,  2  E.  D. 
Smith,  524;  Fuller  v.  Steiglits,  27  Ohio  St.  355;  Burrill  on 
Assignments,  sec.  43;  Chipman  v.  Bank,  120  Pa  St  86;  22 
Am.  &  Eng.  Ency.  of  Law,  p.  302;  McAlpin  v.  Wingard,  2 
Rich.  (S.  C.)  547;  Chambliss  v.  Matthews,  $7  Miss.  306.) 

Conklin  &  Hughes,  for  Respondent 

The  defendant  had  a  right  to  set  off  or  counterclaim  the 
amount  of  the  note  purchased  by  him.  (See  Wood  v. 
Brush,  72  Cal.  226;  Adams  v.  Seaman,  82  Cal.  637,  638.) 
The  contention  of  appellant  that  the  defense  as  against 
an  assignee  must  be  an  existing  cause  of  action  dut  and 
payable  at  the  time  of  the  transfer,  or  at  least  of  the  notice 
of  the  transfer,  is  untenable.  (Northampton  Bank  v.  Bal- 
liet,  8  Watts  &  S.  311;  42  Am.  Dec.  297;  see  Pomeroy's 
Remedies  and  Remedial  Rights,  sees.  154-65;  Stewart  v. 
Anderson,  6  Cranch,  204.) 

McFarland,  J.— On  February  4,  1891,  defendant,  Gay, 
made  and  delivered  to  D.  D.  Dare  two  non-negotiable  notes, 
each  for  two  thousand  five  hundred  dollars  and  interest,  and 
each  payable  one  year  after  date.  On  February  24,  1891, 
Dare  assigned  these  notes  to  the  plaintiff.  On  Feb- 
ruary 12,  1891,  Dare  made  and  delivered  to  J.  M. 
Collins  his  negotiable  promissory  note  for  five  thou- 
sand dollars  and  interest  payable  one  year  after  date; 
and  on  October  21,  1891,  said  note  to  Collins  was  pur- 
chased by  and  regularly  assigned  to  defendant  At  the 
time  of  this  purchase  defendant  had  no  notice  that  his 
note  to  Dare  had  been  assigned  to  plaintiff;  but  several 
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mootfas  afterwards,  on  February  i,  1892,  he  was  noti- 
fied of  such  assignment;  and  at  .the  time  of  such  notice  the 
note  from  Dare  to  Collins  was  not  quite  due,  the  date  of  its 
maturity  being  February  12,  1892.  The  two  notes  sued  on 
matured  February  4,  1892.  The  present  action  was  com- 
menced August  I,  1892,  several  montlis  after  all  the  notes 
had  matured.  The  defendant  pleaded  as  a  counterclaim  the 
said  note  from  Dare  to  Collins,  and  the  court  allowed  it  and 
deducted  its  amoimt  from  the  judgment  in  favor  of  plaintiff. 
The  plaintiff  appeals  from  the  judgment  upon  the  jud^rment 
roll;  and  contends  that  the  court  erred  in  recognizing  said 
Collins'  note  as  a  legal  setoff. 

The  first  contention  of  appellant  is  that  the  setoff  was  not 
available,  because  it  was  not  acquired  until  after  the 
said  assignment  from  Dare  to  appellant,  notwithstanding 
the  fact  that  it  was  acquired  before  notice  of  such  assign- 
ment. This  contention  is  based  on  section  1459  of  the  Civil 
Code,  which  provides  that  the  assignee  of  a  non-negotiable 
written  contract  for  money  or  personal  property  takes  it 
''subject  to  all  the  equities  and  defenses  existing  in 
favor  of  the  maker  at  the  time  of  the  indorse- 
ment **  But  section  368  of  the  Code  of  Qvil  Pro- 
cedure provides  as  follows:  "In  the  case  of  an  as- 
signment of  a  thing  in  action,  the  action  by  the  assignee 
is  without  prejudice  to  any  setoff  or  other  defense  existing  at 
the  time  of  or  before  notice  of  the  assignment; 
but  this  section  does  not  apply  to  a  negotiable  promis- 
sory note  or  bill  of  exchange  transferred  in  good  faith, 
and  upon  good  consideration  before  maturity.''  These 
two  sections  must  be  construed  as  though  they  ''had 
been  passed  at  the  same  moment  of  time,  and  were  parts 
of  the  same  statute."  (Pol.  Code,  sec.  4480.)  Section 
1459,  is  ^^^  restrictive;  and  the  maxim  expressio  umus, 
etc.,  does  not  apply  to  it  when  considered  in  connection 
with  said  section  368,  which  became  law  at  the  same  mo- 
ment The  two  sections  are  not  contradictory;  and 
therefore  the  rules  of  construction  which  aid  in  cases  of  con- 
tradictory   provisions    need    not    be    invoked.    The    one 
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section  is  merely  an  enlargement  of  or  addition  to  the  other  \ 
and  the  law  as  declared  by  the  two  sections  is  that  a  defend- 
ant may  avail  himself  of  a  setoff  acquired  before  notice  of 
assignment,  provided  the  setoff  be  in  other  respects  good.  It 
was  so  held  in  McCobe  v.  Grey,  20  Cal.  510,  and  has  been  as- 
sumed to  be  the  law  ever  since.  Appellant  refers  to  the  fact 
that  in  Pomeroy  on  Remedies  and  Remedial  Rights,  section 
i66y  McCabe  v.  Grey,  20  CaL  510,  is  hostilely  criticised;  but 
in  this  instance,  at  least,  the  opinion  of  the  text-writer  has 
not  overruled  the  decision  of  the  court.  We  see  nothing  in 
the  contention  that  one  of  the  sections  should  be  construed  as 
referring  to  choses  in  action  different  from  those  embraced 
in  the  other.  Section  368  embraces  every  kind  of  things  in 
action  except  negotiable  paper,  which  paper  alone  is  ex- 
cepted from  its  operation. 

Appellant  seems  to  contend  that  there  can  be  a  valid 
setoff  to  a  non-negotiable  note  only  when  the  matter  of 
setoff  arises  out  of  the  note  itself,  as  want  of  consideration, 
etc,  and  that  it  cannot  arise  out  of  another  dis- 
tinct, independent  contract.  But  this  is  not  the  meaning 
of  ''setoff,"  as  used  in  section  368;  although  such  mean- 
ing might  be  not  inaptly  given  to  what  was  once  commonly 
called  ''recoupment"  The  meaning  of  setoff  is  cor- 
rectly stated  in  Abbott's  Law  Dictionary,  with  authorities 
cited,  as  follows:  "Setoff  differs  from  recoupment  in 
that  it  is  more  properly  applicable  to  demands  in- 
dependent in  their  nature  and  origin;  while  recoup- 
ment implies  a  cutting  down  of  a  demand  by  deduc- 
tions arising  out  of  the  same  transactions."  "Coimterclaim," 
as  used  in  our  code,  includes  both  recoupment  and  setoff, 
and  is,  strictly  speaking,  a  pleading  by  which  mat- 
ters arising  out  of  recoupment  or  setoff  are  averred.  It 
may  be  used  by  defendant  to  plead  as  against  the  plain- 
tiff: "i.  A  cause  of  action  arising  out  of  the  transaction 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  cause  of  action;  2.  In 
an  action  arising  upon  contract,  any  other  cause  of 
action    arising   also    upon   contract,    and   existing   at    the 
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commencement     of     the     action."     (Code  Civ.  Proc.,  sec 
438.) 

The  only  point  of  any  difficulty  in  the  case  at  bar  is  raised 
by  appellant's  contention  that  respondent  cannot  use  the  note 
from  Dare  to  Collins  as  an  offset,  because  it  was  not  due  at 
the  time  he  received  notice  of  the  assignment  from  Dare  to 
appellant — ^although  full  title  to  it  had  been  acquired  before 
such  notice.  His  position  is  that  a  setoff  is  not  available 
against  an  assignee  unless  it  be  due,  payable,  and  suable  at 
the  time  of  notice  of  assignment  There  are  New  York  au- 
thorities to  this  effect ;  but  the  statute  law  of  New  York  upon 
the  subject  is  essentially  different  from  that  of  California. 
The  New  York  cases  go  upon  the  theory  that  the 
statute  there  provided  that  the  counterclaim  must  be  such 
as  might  have  been  setoff  while  the  contract  belonged  to 
the  assignor.  {Myers  v.  Davis,  22  N.  Y.  491;  Martin  v. 
KunzmuUer,  37  N.  Y.  396;  Fuller  v.  Steiglits,  27  Ohio  St 
355.  But  there  is  no  such  statute  in  this  state.  Qy  section 
438  of  the  Code  of  Civil  Procedure  in  an  action  on  contract 
ttie  defendant  may  set  up  any  cause  of  acticm 
arising  upon  contract,  and  "existing  at  the  commence- 
ment of  the  action"  If  Dare  had  kept  his  note  and  sued 
on  it  in  August,  1892,  respondent  could  unquestion- 
ably have  set  off  the  Collins  note;  and  it  seems  a 
clear  proposition  of  law,  under  the  sections  of  our  code 
above  stated,  that  in  an  action  by  the  assignee  of  a 
chose  in  action  not  negotiable,  the  defendant  may  success- 
fully plead  any  setoff  which  he  could  have  so 
pleaded  against  the  assignor  ii  he  had  retained  and  brought 
suit  on  it,  provided  he  acquired  it  before  notice  of  assign- 
ment, and  provided  further  that  it  was  "existing  at  the  com- 
mencement of  the  action."  It  is  contended  that  at  the  time 
of  the  notice  of  assignment  the  Collins  note  was  not  an 
"existing"  setoff  because  it  was  not  then  quite  due,  and 
therefore  not  presently  suable.  But  the  thing  itself — ^the 
note,  the  chose  in  action — was  then  existing;  and  it 
was  pleadable  by  countercliaiim  when  this  action  was  com- 
menced. 
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The  point  under  review  has  not  been  definitely  determined 
m  this  state ;  and  it  may  be  determined  res  integra.    There 
has  been  a  diversity  of  decisions   on   the   subject  in  other 
states;  and,  as  was  said  by  the  supreme  court  of  Ohio,  in 
FuUer  v.  SteigUts,  27  Ohio  St  355,  "the  phraseology  of 
different  statutes  gives  rise  to  this  diversity  in  the  cases." 
Under     our     statutory     provisions     we     think     that     the 
correct     rule     is     that    stated     in    Northhampton    Bank 
v.  BcUliet,  8  Watts  &  S.  311;  42  Am.  Dec.  297.    In  that 
case    suit    was    brought    upon    a    bond    given    by    d^ 
fendant  to  the  bank,  and  assigned  to  one  Swader^  and  de- 
fendant set  up  certain  obligations  of  the  bank  which  he  had 
acquired  before  notice  of  the  assignment — ^some  of  such 
obligations,  it  seems,  not  being  due  at  the  time  of  such  no- 
tice.    The  court  say:     "The  court  was  right  in  admitting 
the  evidence,  because,  although  the  liability  of  the  bank  was 
not    complete    when    the    defendant    had    notice    of    the 
assignment,    yet  the    transaction    out    of    which    the    de- 
fense   arises    commenced    before    he    was    informed    of 
the  transfer  of  the  bond."    And,  again,  the  court  say :    "The 
time     the    contract    begins    between    the     assignee     and 
the     obligor    is    when    the    latter     has    notice     of    the 
assignment    It  is  the  duty  of  the  obligee  or  assignee  to  in- 
form the  obligor  that  he  has  parted  with  the  bond,  and 
if    this    is    omitted    they    are    in    default,    and    not    the 
obligor,  who,  until  he  is  informed  otherwise,  has  a  right 
to  suppose  that  the  bond  is  still  the  property  of  the  obligee, 
and    to    act    and    contract    with    the    obligee,    or    others, 
under  that  reasonable  supposition/'   This  rule  seems  to  us  to 
be  just  and  right.    A  debtor  may  fortify  himself  against  the 
coming  suit  of  his  creditor  by  the  purchase  of  any  cross-de- 
mands which  may  be  counterclaimed  when  that  suit  shall 
come ;  and  between  them  an  assignee  has  no  standing  until  he 
shall  have  given  notice  of  the  assignment.    When  a  stranger 
voluntarily  intereferes  with  relations  between  third  parties, 
and  takes  an  assignment  of  an  obligation  from  one  of  the  latter 
to  the  other,  he  is  m  no  position  to  beg  for  equitable  con- 
sideration, and  has  only  such  right  in  the  premises  as  the 
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statute  gives  him;  and  under  the  statute  he  stands  in  the 
shoes  of  his  assignor  until  he  gives  notice  of  the  assignment; 
but  such  notice  in  no  way  destroys  or  impairs  any  right  which 
the  debtor  had  acquired  against  the  creditor  prior  to  such 
notice.  The  relative  times  at  which  the  notes  in  the  case  at 
bar  matured  is  of  no  consequence,  since  they  were  due  at  the 
commencement  of  the  action;  for,  under  the  rule  invoked 
by  appellant,  a  debtor  could  not  use  a  note  falling  due  before 
his  own  obligation,  if  before  its  maturity  he  received  notice 
of  assignment.  Moreover,  under  such  rule,  if  A  should 
give  B  his  non-negotiable  note  for  a  certain  sum  of  money 
due  in  six  months,  and  B  should  afterwards  employ  A  lo 
render  certain  services,  to  be  paid  for  at  the  maturity  of  said 
note,  the  latter  could  not  safely  rely  upon  the  value  of  the 
services  as  a  setoff  to  the  note;  because,  after  the  services 
had  been  rendered,  the  setoff  could  be  defeated  by  an  assign- 
ment of  the  note  and  notice  of  the  assignment  before  com- 
pensation for  the  services  was  in  presenti  due  and  payable. 
The  judgment  is  affirmed. 

Fitzgerald,  J.,  and  De  Haven,  J.,  concurred. 

Hearing  in  Bank  denied. 


INo.  19801.    Department  Two. — February  S,   1894.1 

JULIA  M.  FLETCHER  et  al.,  Respondents,  v.  LUCIUS 
DENNISON  ET  al/  Appellants. 

pROMifltoBT  Nora — Option  of  Holdbr — ^Elbctiom — ^Riasonablb  Timi.— 
Where  a  note  grlves  to  the  holder  an  option  either  to  claim 
compound  Interest  upon  Interest  not  paid  when  due.  or  to  claim 
the  whole  amount  of  principal  and  Interest  aa  immediately  due 
and  payable,  without  notice,  the  holder  of  the  note  has  a  rea- 
sonable time  after  a  default  in  pairment  of  interest  In  which  to 
make  his  election,  and  it  cannot  be  held  as  a  matter  of  U«r 
that  flfty-nlne  days  is  an  unreasonable  time  within  which  to 
make  the  election. 

1^  Plbadino  —  TiiCT  ow  BtacnoK.  —  Where  the  com- 
plaint avers  that  on  the  failure  of  the  defeo(«- 
ants      to      pay      the      installment      of      interest      when     it 
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became  due,  by  the  terms  of  the  note,  the  plaintiffs  elected  to 
declare  and  did  declare  the  principal  sum  and  the  Interem 
thereon  due  and  payable,  it  is  a  sufflolent  averment  o£  election 
at  the  time  the  interest  became  due. 
lit  Criiiiy  OF  Compound  Interest. — ^The  fact  that  the  complaint 
claims  compound  interest  after  the  date  of  the  alleged  election 
does  not  make  the  complaint  liable  to  assault  upon  general  or 
special  demurrer,  and  is  immaterial,  if  in  fact  Judgment  was 
not  rendered  for  such  compound  interest. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

£.  C*  Bower,  for  Appellants, 

A.  R,  Metcalfe,  for  Respondents. 

McFakland,  J. — On  October  21,  1891,  the  defendants 
gave  their  negotiable  promissory  note  to  plaintiffs  for  three 
thousand  dollars,  due  two  years  after  date,  with  interest  at 
ten  per  cent  per  annum  payable  semi-annually  according  to 
coupons  attached.  The  note  contained  this  clause :  "If  any 
interest  or  any  installment  thereof  be  not  paid  when  due,  it 
may  be  compounded  semi-annually  and  added  to  said  princi- 
pal and  thereafter  bear  interest  at  the  rate  of  ten  per  cent  per 
annum;  or,  at  the  option  of  the  holder  of  this  note,  if  said 
interest  or  any  installment  thereof  be  not  paid  when  due,  the 
whole  of  said  principal  sum  shall  immediately  become  due 
and  payable  without  notice  to  us."  At  the  same  time  de- 
fendants executed  to  plaintiffs  a  certain  mortgage  to  secure 
said  note.  Interest  not  having  been  paid  when  due,  plain- 
tiffs commenced  this  action  to  foreclose  the  mortgage,  for 
a  deficiency  judgment,  etc.  Those  of  the  defendants  who 
did  not  suffer  default  demurred  to  the  complaint  upon 
the  general  ground  of  want  of  statement  of  suffi- 
cient facts,  and  upon  the  special  ground  of  am- 
biguity and  uncertainty.  The  demurrer  was  over- 
ruled; and  defendants  declining  to  answer,  judgment 
was    rendered    for    plaintiffs.      Defendants    appeal    from 
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the  judgment  upon  the  judgment-roll  alone — relying  upon 
the  alleged  insufficiency  of  the  complaint 

Appellants'  counsel  argues  that  respondents'  election  to 
consider  the  principal  due  was  not  declared  until  fifty-nine 
days  after  such  election  might  have  been  declared;  and  that 
by  thus  waiting  they  waived  their  right  to  elect  at  all.  This 
contention  is  based  upon  the  fact  that  this  suit  was  not 
brought  until  fifty-nine  days  after  the  election  might  have 
been  made,  and  upon  the  theory  that  there  was  no  election 
until  it  was  declared  by  the  institution  of  the  suit  The  rec- 
ord before  us  shows  that  the  time  was  only  about  thirty-nine 
instead  of  fifty-nine  days.  But,  m  the  first  place,  assuming 
the  time  to  be  as  stated  by  counsel,  and  that  there  was  no 
election  until  the  suit  was  brought,  still  we  could  not  hold 
that,  as  a  matter  of  law,  fifty-nine  days  was  an  unreasonable 
time  within  which  to  make  the  election.  {Hewitt  v.  Deem, 
91  Cai  5.)  In  the  second  place,  it  is  averred  in 
the  complaint  "that  on  the  failure  of  the  defendants  to 
pay  the  installment  of  interest,  which,  by  the  terms  of 
said  promissory  note  and  the  said  coupons,  became  and 
was  due  on  the  twenty-first  day  of  October,  1892,  the 
plamtiffs  elected  to  declare,  and  did  declare,  the  said 
principal  sum  and  the  interest  thereon  due  and  pay- 
able." This,  as  against  a  demurrer,  was  a  sufficient 
averment  of  election  at  the  time  the  interest  became 
due. 

There  is  an  averment  in  the  complaint  that  the  principal 
sum,  together  with  interest  "to  be  compounded  semi- 
annually from  October  21,  189 1,  is  now  due  and 
payable.''  This  averment  was  evidently  made  upon  the  mo- 
tion entertained  by  respondents;  or  their  counsel,  that  after 
having  elected  to  consider  the  principal  due,  they  could, 
nevertheless,  according  to  the  terms  of  the  note,  recover 
compound  interest.  But  assuming  this  notion  to  be  wrong, 
still  the  averment  did  not  make  the  complaint  vulnerable  to 
the  assault  of  either  the  general  or  the  special  demurrer; 
and,  as  a  fact,  judgment  was  not  rendered  for  compound 
interest 
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To  reverse  the  judgment  in  this  case  for  any  of  the  rea- 
sons urged  by  appellants  would  be  to  establish  a  precedent 
that  would  tend  to  make  mortgage  securities  exceedingly 
insecure. 

The  judgment  is  affirmed. 

Ds  Havkn,  J.,  and  Fitzgerald,  J.,  concurred. 


tNo.   19279.     Department  One. — February  f,   1894.] 

A.    P.    BROWN,    Appellant,  v.   THEO.    KLING,  Re- 
spondent. 

GONTRACT8 — RSSTRAINT   OT  TUADM     8 ATM  OT   QOOOWTLU — UpOll   the    Mll« 

Of  the  goodwill  of  a  retail  butcher  bualness,  a  eontraot  not  to 
ensaffe  In  such  business  within  a  radius  of  five  miles  from  the 
city  where  It  was  carried  on,  within  a  period  of  three  years, 
must  be  construed  as  prohlbltlnir  sutih  business  for  the  proteo- 
tlon  of  the  purchaser  In  th«  enjoyment  of  the  business  pur*- 
otaased  within  the  spaoe  and  time  Umlted,  and  Is  a  vaUd  oon- 
traot  for  kla  protection  while  so  dolnir. 

lDi.^-TAiJDiTr  or  Contracts — LaaAurt. — ^The  contracts  declared  YOtd 
as  In  restraint  of  trade  by  section  1678  of  the  Civil  Code  aro 
not  declared  unlawful;  and  where  the  contract  made  Is  not 
asalnst  public  policy,  and  would  have  been  valid  at  oommon 
law,  It  Is  not  Illegal. 

li^^-CoNBTBUcnoy  or  Comtbaot — SvATirni  Past  orCONnLLor — Pnsuicp- 
TiON. — ^The  contraotlnff  parties  are  presumed  to  have  had  In 
view  the  statute  upon  the  subject,  and  It  must  be  held  to  enter 
Into  and  become  a  part  of  their  contract  upon  that  subject.  It 
the  contract  can  be  so  construed 

Ie>^  ■Ltm iTATiOH  AS  TO  TiMm — ^Whatever  difficulty  there  may  be  In 
limiting  as  to  space  a  contract  In  restraint  of  trade,  where  there 
la  no  restriction.  It  may  be  limited  as  to  time,  so  as  to  be 
enforoed  to  the  extent  to  which  It  Is  limited  by  the  statute,  for 
the  protection  of  the  purchaser  while  enffa^ed  In  the  business 
within  the  limited  territory. 

lit  I  Damaom — ^Injunction. — ^Where  the  contract  In  restraint  of  trade 
is  valid,  and  the  complaint  states  a  breach  of  it,  the  plalntift 
Is  entitled  to  an  injunction  to  prevent  Its  violation,  even  if  only 
nominal  damages  can  be  proven. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Orange 
County. 

The  facts  are  stated  in  the  opinion. 
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Victor  Montgomery,  for  Appellant. 

The  complaint  is  for  an  injunction,  and  states  a  cause  of 
action.     (Code   Civ.    Proc.,   sec.    526.)     Injunction    is    the 
proper  remedy.     {Morse  Twist  etc  Co.  v.  Morse,  103  Mass. 
73;  4  Am.  Rep.  513;  Dean  v.  Emerson,  102  Mass.  480: 
Smith's  Appeal,  113  Pa.  St  579;  Finger  v.  Hahn,  42  N.  J. 
Eq.  606;  Moore  etc.  Co.  v.  Towers  etc.  Co.,  87  Ala.  206;  13 
Am.  St  Rep.  23.)     The  contract  is  valid,  and  is  supported 
by  a  sufficient  consideration.     {Hitchcock  v.  Coker,  6  Ad.  & 
E.  438;  Civ.  Code,  sec.  1605.)     The  contract  is  not  against 
public     policy,     and     therefore     is     not     unlawful.     (Civ. 
Code,     sec.      1667.)     While     contracts     in     general     re- 
straint   of    trade    are    void,    yet    where    they    are    based 
upon    a  valuable    consideration,    and    are    not    unreason- 
able   as    a    protection    to    the    covenantee,    and     where 
they  are  restricted  as  to  time,  place,  and  subject,  they  are 
valid,  and  will  be  enforced  in  equity.     (Chitty  on  Contracts, 
581;  Addison  on  Contracts,  sees.  273,  292;  Story  on  Con- 
tracts, sec.  556;  I  Wharton  on  Contracts,  sec.  430  ct  seq.; 
2  Parsons  on  Contracts,  747;  Whiiaker  v.  Howe,  43  Eng. 
Ch.  383;  Cook  V.  Johnson,  47  Conn.  175;  36  Am.  Rep.  64; 
Palmer  v.  Stebbins,  3  Pick.  188;  15  Am.  Dec.  204;  Van  Mar- 
ter  V.  Babcock,  23  Barb.  633;  Kinsman  v.  Parkhurst,  18 
How.  289;  Perkins  v.  Lyman,  9  Mass.  494;  Dunlop  v.  Greg- 
ory,  10  N.  Y.  241 ;  61  Am.  Dec.  746;  Alcock  v.  Giberton,  5 
Duer,  76;  Duffy  v.  Shockey,  11  Ind.  70;  71  Am.  Dec.  348; 
Diamond  etc.  Co.  v.  Roeber,  106  N.  Y.  473;  60  Am.  Rep. 
464;  Leslie  v.  Lorillard,  no  N.  Y.  519;  Oregon  Steam  Aav. 
Co.  V.  Winsor,  20  Wall.  64;  Bishop  v.  Palmer,  146  Mass^ 
469;  4  Am.  St  Rep.  339;  California  Steam  Nav.  Co.  v. 
Wright,  6  Cal.  258;  65  Am.  Dec.  511;  8  Cal.  585;  Lightner 
V.  Menzel,  35  Cal.  452;  Schwalm  v.  Holmes,  49  Cal.  665.) 
The  court  erred  in  sustaining  the  general  demurrer  to  plain- 
tiff's complaint,  as  it  was  a  good  complaint  to  recover  the 
five  htmdred  dollars  which  plaintiff  had  paid,  and  for  which 
he  had  received  no  value.     ((California  Steam  Nav.  Co.  v. 
Wright,  8  Cal.  593.) 
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E.  B.  Keech,  for  Respondent 

The  contract  in  question  is  contrary  to  law  and  void. 
<Civ.  Code,  sees.  1667,  1673,  1674;  Angier  v.  Webber,  96 
Mass.  211;  92  Am.  Dec.  748.)  The  complaint  does  not 
state  a  cause  of  action  for  the  recovery  of  the  purchase  price 
of  the  goodwill,  as  there  are  no  allegations  of  the  breach 
of  the  implied  warranty,  or  of  any  act  of  the  respondent's 
with  reference  to  the  sale  of  the  goodwill  sufficient  to  au- 
thorize any  relief.  (Civ.  Code,  sec.  1776;  dergamini  v.  Bos- 
iion^  35  La.  Ann.  60;  48  Am.  Rep.  216;  Myers  v.  Kalamazoo 
Buggy  Co.,  54  Mich.  215;  52  Am.  Rep.  81 1 ;  Hoxie  v. 
Ctianey,  143  Mass.  592;  58  Am.  Rep.  149.)  An  action  can- 
not be  maintained  for  the  recovery  of  money  paid  upon  an 
illegal  contract.  (Webb  v.  Fulchire,  3  Ired.  485;  40  Am. 
Dec.  419;  Gravier's  Curator  v.  Carraby,  17  La.  118;  36 
Am.  Dec.  608;  Ohio  Life  Ins.  &  T.  Co.  v.  Merchants'  Ins. 
<&•  T.  Co.,  II  Humph,  i ;  53  Am.  Dec.  742.) 

Temple,  C. — In  this  case  a  demurrer  was  interposed  to 
die  complaint  on  the  ground  of  insufficient  statement  of  facts. 
It  was  sustained,  and  plaintiff  declined  to  amend.  Judgment 
was  thereupon  entered,  and  plaintiff  appeals. 

The  complaint  in  substance  states  that  theretofore  de- 
fendant and  one  Challis  carried  on  a  retail  butcher  business 
in  Santa  Ana  and  the  city  of  Orange,  which  cities  are  about 
three  and  one-half  miles  apart.  They  had  shops  in  these 
cities  and  run  wagons  distributing  and  selling  meat  in  the 
vicinity.  April  18,  1892,  plaintiff  purchased  their  shops,  im- 
plements, wagons,  fixtures,  and  stock  for  four  thousand  six 
hundred  and  fifty  dollars  paid  to  them,  and  at  the  same 
time  bought  the  goodwill  of  the  business,  for  which  he  paid 
the  further  consideration  of  six  !-.undred  dollars,  and  de- 
fendant and  Challis  at  the  same  time,  in  consideration  of 
such  purchase,  each  for  himself,  agreed  with  the  plaintiff 
that  he  would  not  at  any  time  thereafter  and  within  the 
period  of  three  years  from  said  eighteenth  day  of  April, 
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1892,  engage,  directly  or  indirectly,  or  concern  himself  in 
carrying  on  or  conducting  a  butcher  business  in  said  dty 
of  Santa  Ana  or  within  a  radius  of  five  miles  from  said  city. 

Plaintiff  has  ever  since  continued  to  conduct  said  business 
at  the  towns  of  Santa  Ana  and  Orange. 

On  the  nineteenth  day  of  September,  1892,  defendant  set 
up  a  retail  butcher  business  in  the  city  of  Santa  Ana,  which 
he  has  since  continued  to  conduct  at  that  place,  to  the  dam- 
age of  plaintiff  in  the  sum  of  five  hundred  dollars,  for 
which  sum  he  asks  for  judgment,  and  that  defendant  be 
enjoined. 

The  principal  point  made  on  the  demurrer  is,  that  the 
agreement  sued  on  is  void  because  in  restraint  of  trade,  and 
not  in  accordance  with  section  1674  of  the  Civil  Code,  which 
only  authorizes  one  selling  the  goodwill  of  his  business  to 
agree  to  refrain  from  doing  business  "so  long  as  the  buyer 
or  any  person  deriving  title  to  the  goodwill  from  him  carries 
on  a  like  business  therein." 

Here  the  purchaser  is,  as  a  matter  of  fact,  still  carrying  on 
the  business  purchased,  but  it  is  not  so  limited  in  the  con- 
tract. In  form  defendant  agreed  not  to  carry  on  the  busi- 
ness for  three  years,  non  constat  that  plaintiff  or  his  assignee 
may  do  business  there  for  three  years,  therefore  defendant 
bound  himself  for  a  period  which  may  extend  beyond  the 
period  for  which  he  was  authorized  to  bind  himself  to  re- 
frain ;  therefore  the  contract  is  wholly  illegal  and  void. 

Section  1673  of  the  Civil  Code  reads  as  follows: 

"Every  contract  by  which  anyone  is  restrained  from  exer- 
cising a  lawful  profession,  trade,  or  business  of  any  kind, 
otherwise  than  is  provided  by  the  next  two  sections  is  to  that 
extent  void." 

Section  1674  is  as  follows: 

"One  who  sells  the  goodwill  of  a  business  may  agree  with 
the  buyer  to  refrain  from  carrying  on  a  similar  business 
within  a  specified  county,  city,  or  a  part  thereof,  so  long  as 
the  buyer,  or  any  person  deriving  title  to  the  goodwill  from 
him,  carries  on  a  like  business  therein." 
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The  contracts  which  are  here  declared  void  are  not  de- 
dared  unlawful.  Certain  contracts  not  made  in  a  certain 
mode  are  declared  void  by  the  statute  of  frauds,  but  they 
are  not  therefore  illegal. 

This  contract  is  not  against  public  policy.  At  common 
law  such  a  contract  would  have  been  valid.  A  contract  re- 
straining one  from  following  a  lawful  trade  or  calling  at 
all  is  invalid  because  it  discourages  trade  and  commerce, 
and  prevents  the  party  from  earning  a  living,  but  the  right 
to  agree  to  refrain  from  his  calling,  within  reasonable  limits 
as  to  space,  may  have  the  contrary  effect  It  encourages 
trade,  for  it  gives  value  to  a  custom  or  business  built  up  by 
making  it  vendible.  One  would  have  an  inducement,  there- 
fore, to  serve  the  public  honestly  and  efficiently,  for  he  is  not 
only  profiting  by  the  business,  but  the  custom  attracted  by 
so  doing  is  valuable  even  after  he  is  ready  to  retire  from 
business.  And,  besides,  the  rule  enables  him  to  find  a 
purchaser  who  will  also  have  an  interest  in  so  serving  the 
public. 

The  period  of  the  restraint  is  not  unreasonable.  While 
it  has  been  said  that  a  restraint  of  this  character,  independ- 
ently of  any  statute  upon  the  subject,  is  binding,  even 
if  the  party  in  whose  interests  the  restraint  was  im- 
posed has  retired  from  business  and  has  no  assignee, 
still,  in  such  case,  only  nominal  damages  could  be  re- 
covered. 

The  statute  does  not  provide  that  such  contracts,  though 
not  in  accordance  with  the  code,  shall  be  wholly  void.  It 
lays  they  shall  be  "to  that  extent  void."  It  may  be  said, 
and  perhaps  that  is  the  correct  construction,  that  the  re- 
straint which  is  other  than  that  prescribed  shall  be  void 
fiat  it  is  a  familiar  rule  of  law  that  where  there  is  a  statute 
upon  a  certain  subject  it  enters  into  and  becomes  a  part 
of  such  contract  upon  such  subject,  if  the  contract  can  be 
to  construed.  The  contracting  parties  are  presumed  to 
have  had  the  law  in  view.  Sometimes  the  terms  of  the  con- 
tract will  rebut  this  presumption,  but  in  the  present  case  if 
does  not 
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One  rule  at  common  law  applicable  to  this  matter  was 
that  the  restraint  shall  be  no  greater  than  is  necessary  to 
protect  the  purchaser.  This  rule  would  limit  the  restraint 
to  the  time  during  which  the  purchaser  or  his  assignee 
is  in  business,  for  beyond  that  time  there  is  nothings 
to  protect. 

As  at  common  Uw  the  restraint  as  to  time  was  not  ob- 
jectionable, this  question  does  not  arise.  The  question  as 
to  space  was  a  very  different  affair.  The  court  could  not 
hold  such  a  contract  valid  for  a  reasonable  extent  of  country, 
and  void  as  to  the  excess.  To  what  part  of  the  specified 
country  would  the  court  confine  the  business?  If  the  de- 
scribed space  were  the  state  of  California,  to  wnat  city  or 
town  within  the  state  should  the  operation  of  the  contract 
be  confined?  To  confine  it  to  any  part  would  be  to  make 
a  new  contract. 

The  courts  have  generally  done  this,  however,  when  the 
circtunstances  permitted.  Upon  this  point  Baines  v.  Geary. 
35  L.  R.  Ch.  154,  is  very  instructive.  The  plaintiff  was 
engaged  in  the  business  of  selling  milk,  and  the  defendant 
engaged  as  an  employee  as  milk  carrier,  and  agreed  that 
"he  will  not  either  during  such  service,  or  after  being  dis- 
charged or  quitting  such  service,  serve  or  cause  to  be  served 
with  milk  or  any  other  dairy  produce  for  his  own  benefit  or 
that  of  any  other  person  or  persons,  ....  any  of  the  cus- 
tomers served  or  belonging  at  any  time  t©  the  said  Clement 
Baines,  his  successors  or  assigns." 

Action  for  injunction.  Judge  North  said:  "It  is  quite 
clear  that  a  covenant  in  restraint  of  trade  is  good  if  it 
does  not  go  further  than  is  necessary  to  give  reasonable 
protection  to  the  person  who  imposes  it.  There  is  noth- 
ing illegfal  in  such  a  covenant,  but  it  is  considered  unrea- 
sonable if  it  imposes  a  larger  restraint  than  is  necessarv 
for  the  protection  of  the  covenantee.  The  courts  have, 
however,  seen  their  way  to  treat  such  a  covenant  as 
divisible,  and  to  enforce  it  to  the  extent  to  which  it  is 
reasonable,  while  declining  to  enforce  such  part  of  it  as 
is  unreasonable.     There  are  many  reported  cases  In  which 
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covenants  in  restraint  of  trade  have  been  held  to  be  divisible 

as  regards  space No  case,  however,   was  cited  to 

me  in  which  a  covenant  of  this  kind  had  been  held  to  be 
divisible  in  regard  to  time,  and  I  postponed  my  judgment 
that  I  might  see  if  any  such  case  had  been  report'td,  and 
1  have  found  the  case  of  Nicholls  v.  Stretton,  lo  Q.  B.  346. 
In  that  case  the  defendant,  on  being  articled  for  five  years 
to  the  plaintiff,  who  was  a  solicitor,  covenanted  that  he 
would  not  during  the  five  years  nor  at  any  time  after  the 
expiration  of  that  term,"  etc.,  do  business  "for  any  person 
who  had  already  been  or  who  should  from  time  to  time 
thereafter  become  or  be  the  client,"  etc  ....  "Mr.  Cow- 
ling then  contended  that  the  contract  was  at  least  good  so 
far  as  it  concerned  the  clients  who  carried  on  business  with 
the  plaintiff  at  the  time  of  making  the  indenture,  or  dur- 
ing the  continuance  of  the  articles,  and  the  breaches  are 
confined  to  these.  It  is  true,  he  said,  that  when  any  con- 
tract, whether  under  seal  or  not,  is  in  part  illegal,  the  whole 
contract  fails.  But  that  is  different  from  the  present  case, 
where  the  contract  is  not  to  do  anything  illegal,  but  only 
to  abstain  from  certain  acts,  some  of  which  a  party  cannot 
bind  himself  not  to  do,  but  may  still  legally  abstain  from 
doing.  In  such  case  tHe  law  will  enforce  such  restric- 
tions as  the  party  can  bind  himself  to.  Mr.  Bramwell  re- 
plied, and  the  court  took  time  to  consider  their  judgment. 
Lord  Denman,  C.  J.,  delivered  the  judgment  of  the  court 
thus:     *This  case  must  be  decided  in  favor  of  plaintiff/ 

etc I  must,  therefore,  grant  an  injunction,  but 

limited  to  restraining  the  defendant  from  serving  or  inter- 
fering with  any  persons  who  were  customers  of  the  plain- 
tiff Baines  at  any  time  during  the  defendant's  employment 
by  him." 

The  contract  was  enforced  to  the  extent  to  which  it  was 
deemed  reasonable,  and  was  held  void  as  to  excess. 

In  Moore  etc.  Co,  v.  Towers  etc,  Co.,  87  Ala.  206,  13 
Am.  St.  Rep.  23,  defendants  sold  their  business  to  plain- 
tiffs, and  agree  not  to  handle  any  more  plowstocks  or 
piowblades.    There  was  no  restriction  as  to  time  or  place. 
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It  was  objected  to  as  unreasonable  because  unlimited.  The 
court  said,  however,  in  substance,  that  a  contract  was  to 
be  construed  with  reference  to  the  circumstances  of  the  par- 
ties and  the  object  sought  to  be  attained  by  the  contract. 
That  in  fact  the  firm  was  dealing  only  within  a  limited  ter- 
ritory, and  the  evident  purpose  was  to  protect  the  plain- 
tiflf  in  his  business.  The  contract  was,  therefore,  to  be 
construed  as  limited  to  the  territory  covered  by  plaintiff's 
business. 

I  think  this  case  an  advance  upon  former  precedents  upbn 
the  subject.  But  whatever  difficulty  there  may  be  in  limit- 
ing such  a  contract  as  to  space,  there  is  none  whatever  in 
doing  so  as  to  time.  In  fact,  it  is  practically  so  limited  in 
the  nature  of  things.  Fhe  obligation  when  the  purchaser  is 
not  engaged  in  the  business  within  the  limited  territory  is 
mostly  ideal,  as  only  nominal  damages  could  be  recovered 
for  a  breach,  and  equity  under  such  circumstances  would  not 
intervene  to  prevent  a  breach. 

The  sole  purpose  here  was  to  protect  the  plaintiff  in  the 
enjoyment  of  what  he  had  purchased,  and  the  contract 
was  presumably  made  in  view  of  the  law.  All  the  parties 
sought  to  attain  was  within  the  limits  of  the  law.  We 
neither  add  to,  nor  take  from,  the  contract  by  sup- 
posing that  the  parties  contemplated  that  it  should  be  so 
limited. 

This  principle  seems  to  be  recognized  in  Langan  v.  Lmir 
goftf  91  Cal.  654.  I  think,  therefore,  the  contract  was  valid. 
I  think  the  complaint  sufficiently  states  a  breach  of  the  con- 
tract. Even  if  only  nominal  damages  could  be  proven, 
plaintiff  would  be  entitled  to  his  injunction — ^partly,  per- 
haps, upon  the  very  ground  of  thw  difficulty  in  proving 
damage. 

I  advise  that  the  judgment  be  reversed  and  the  court 
directed  to  overrule  the  demurrer. 

Searls,  C,  and  HaynES,  C,  concurred. 

For   the    reasons    given    in    the   foregoing   opinion    the 
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judgment  appealed  from  is  reversed,  and  the  court  beiow 
directed  to  overrule  the  demurrer. 

Hahrison,  J.,  Paterson,  J.,  Garoutt^  J. 


[No.  18204.     Department  One. — February  f>   1894.] 

J.  J.  SPEARS,   Appellant,   v.   COUNTY  OF  MODOC 
n  AL.,  Respondents. 

Municipal    Oroinano— Fims   vob    Vioii^TiON— Rwoai*   of    Ohoinangb 

FBNDIMO    APPBAL — ^AFFiaMANOi — BMUJBBUm    OF    FlMa — EXBCUTIOM — 

Injunction. — ^Where  a  fine  was  Imposea  upon  a  person  accusea 
of  vlolatlnir  a  munloipal  ordinance,  and  pendlnir  an  appeal  from 
the  Judgment  to  the  superior  court  the  municipal  ordinance  was 
repealed,  such  appeal  operates  as  a  remission  of  the  penalty  for 
the  offense  and  of  the  fine  imposed  for  its  violation,  and  such 
line  cannot  be  enforced  by  execution,  notwlthstandiniT  an  amrm- 
ance  of  the  judgment  by  the  superior  court  after  the  repeal  oi 
the  ordinance;  and  such  enforcement  wm  be  restrained  by  in- 
junction. 

Id.— 'RBPSAit  OF  Pbnal  Statutb — JuBUoionoM.— The  repeal  of  a  penal 
statute  without  a  savinir  clause  has  the  effect  to  deprlyjs  the 
court  in  which  a  prosecution  under  the  statute  Is  pendlnir  of  aU 
power  to  proceed  further  in  the  matter. 

iDb— Gbiminal  LtAW — APPBAi^ — STAT  OF  PBOCBBDiNos. — By  an  appeal  to 
the  superior  court  in  a  criminal  case,  the  enforcement  of  tne 
judirment  appealed  from  is  stayed  until  after  the  determina- 
tion of  the  appeal;  and  until  its  determination  the  proceeding 
Is  a  pendlnir  action  in  which  the  riirhts  of  neither  party  have 
been  conclusively  determined. 

In.       BTlil.   OF   OBDINANC»— RBSSRVATION   OF  £2XISTIN0   OrFBNBSS — CON- 

■TBUCTiON  OF  Coos. — Scction  329  of  the  Political  code,  providing 
that  "the  repeal  of  any  law  creatinir  a  criminal  offense"  doe* 
not  bar  proceedings  for  the  '^punishment  of  an  act  already 
committed  in  violation  of  the  law  so  repealed,"  unless  the  inten- 
tion to  bar  such  proceedings  "is  expressly  declared  in  the  re- 
pealing act,"  is  limited  in  its  application  to  the  repeal  of  a 
"law,"  and  does  not  extend  to  the  repeal  of  a  municipal  orcu- 
nance. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Modoc 
County. 

The  facts  are  stated  in  the  opinion  of  the  court 

Goodwin  &  Goodwin,  for  Appellant. 
D.  W.  Jenks,  B.  E.  Copeland,  Spencer  &  Raker,  and  C.  E. 
Raker,  for  Respondents. 
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Harrison,  J. — The  plaintiflf  was  convicted  in  a  justice's 
court,  January  27,  1890,  of  violating  an  ordinance  ol  the 
county  of  Modoc,  forbidding  the  keeping  of  a  saloon  where 
spirituous  liquors  were  sold,  and  on  the  same  day  judg- 
ment was  entered  against  him,  by  which  he  was  sentenced 
to  *'pay  a  fine  of  five  hundred  dollars,  and,  in  default  of 
payment  thereof,  be  imprisoned  in  the  county  jail  of  said 
county  of  Modoc  for  the  period  of  one  day  for  each  dollar 
of  said  fine,  or  until  such  fine  be  satisfied."  From  this 
judgment  he  appealed  to  the  superior  court  On  the  19th 
of  February,  1891,  that  court  affirmed  the  judgment  of 
the  justice's  court.  Before  the  hearing  of  the  appeal  the 
ordinance  under  which  the  conviction  was  had  was  re- 
pealed, the  repeal  taking  eflfcct  January  24,  1891.  June  3, 
1891,  an  execution  upon  this  judgment  was  issued  out 
of  the  justice's  court,  under  which  the  sheriff  levied  upon 
certain  property  of  the  plaintiff  herein,  and  was  pro- 
ceeding to  sell  the  same  when  this  action  was  brought  to 
restrain  the  enforcement  of  the  execution.  A  de- 
murrer to  the  complaint  was  sustained  by  the  court, 
and  from  the  judgment  entered  thereon  the  plaintiff  has 
appealed. 

By  the  appeal  to  the  superior  court  the  enforcement  of 
the  judgment  appealed  from  was  stayed  until  after  the  de- 
termination of  the  appeal.  (Pen.  Code,  sec.  1470.)  As  no 
undertaking  on  appeal  was  required,  the  appeal  itself  op- 
erated as  a  supersedeas.  (McGarrahan  v.  Maxwell^  28  Cal. 
I.)  The  effect  of  the  appeal  was  therefore  to  preserve  the 
rights  of  the  parties  in  the  same  condition  as  they  were  prior 
to  the  entry  of  the  judgment  (Dulin  v.  Pacific  Wood  &  Coal 
Co,,  98  Cal.  304) ;  and  until  the  determination  of  the  ap- 
peal the  proceeding  was  a  pending  action  in  which  the  rights 
of  neither  party  had  been  conclusively  determined.  In 
People  v.  Frisbie,  26  Cal.  135,  an  appeal  had  been  taken 
from  a  judgment  for  delinquent  taxes,  rendered  in  favor 
of  the  plaintiff,  and  the  judgment  of  the  district  court 
was  affirmed.  Pending  the  appeal,  and  before  decision 
thereon,     the     legislature    passed    an    act    authorizing    an 
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additional  defense  to  be  interposed  by  the  defendant  in 
pending  suits,  and  it  was  held  that  the  appeal  had  sus- 
pended the  operation  of  the  judgment  so  that  the  action 
was  still  pending  and  that  the  plaintiff  did  not  have  a 
vested  right  to  the  judgment,  but  that  its  rights  were  lim- 
ited to  its  cause  of  action.  (See  also  People  v.  Treadwell, 
66  Cal.  400.) 

In  Kay  v.  Goodwin,  6  Bing.  576,  4  Moore  &  P.  341,  it 
was  said  by  Tindal,  C.  J.,  that  the  effect  of  repealing  a 
statute  is  "to  obliterate  it  as  completely  from  the  records  of 
the  parliament  as  if  it  had  never  passed;  and  it  must  be 
considered  as  a  law  that  never  existed,  except  for  the  pur- 
pose of  those  actions  which  were  commenced,  prosecuted, 
and  concluded  whilst  is  was  an  existing  law."  This  principle 
has  been  applied  more  frequently  to  penal  statutes,  and  it 
may  be  regarded  as  an  established  rule  that  the  repeal  of  a 
penal  statute  without  any  saving  clause  has  the  effect  to 
deprive  the  court  in  which  any  prosecution  under  the  statute 
is  pending  of  all  power  to  proceed  further  in  the  matter. 
"The  repeal  of  a  statute  puts  an  end  to  all  prosecutions  tm- 
der  the  statute  repealed,  and  to  all  proceedings  growing 
out  of  it  pending  at  the  time  of  the  repeal."  (Sedgwick's 
Statutory  and  Constitutional  Law,  130.  See  also  Endlich 
on  Interpretation  of  Statutes,  sec.  479.)  "If  a  penal 
statute  is  repealed  pending  an  appeal,  and  before  the  final 
action  of  the  appellate  court,  it  will  prevent  an  affirmance 
of  a  conviction,  and  the  prosecution  must  be  dismissed, 
or  judgment  reversed."  (Sutherland  on  Statutory  Con- 
struction, sec.  166.)  The  proceeding  is  arrested  at  the 
very  point  where  it  is  at  the  date  '  '  the  repeal ;  if  before 
indictment  no  indictment  can  be  found;  if  after  indict- 
ment, and  before  trial,  no  conviction  can  be  had;  if 
after  conviction  and  before  judgment,  no  judgment  can 
be  rendered.  If  the  judgment  is  appealed  from,  and  its 
enforcement  is  suspended  until  the  determination  of  the 
appeal,  the  power  to  enforce  the  judgment  falls  with  the 
repeal  of  the  statute,  and  the  appellate  court  will  direct 
a  dismissal  of  the  proceedings.  Until  the  detennina- 
CI.  CAi.— 20 
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tion  of  the  appeal,  the  proceeding  is  pending  in  court, 
and  the  judgment  does  not  become  final  until  afiirmed 
by  the  appellate  court  If,  during  the  interim,  the  legis- 
lature repeals  the  statute  under  which  the  prosecution  is 
had  it  operates  as  a  discharge  of  the  defendant  "The 
repeal  of  the  law  imposing  the  penalty  is  of  itself  a  re- 
mission." Per  Taney,  C.  J.,  State  v.  R.  R.  Co.,  3  How. 
5S20 

In  Speckert  v.  City  of  Louisville,  78  Ky.  287,  an  appeal 
had  been  taken  from  a  judgment  against  the  defendants  for 
violating  a  city  ordinance.      Pending  the  appeal  the  ordi- 
nance under  which  the  penalty  was  imposed  was  repealed, 
and  upon  that  fact  being  brought  to  the  knowledge  of  the 
court,  the  judgment  was  for  that  reason  reversed,  with  direc- 
tions to  dismiss  the  proceeding,  the  court  saying:     "The 
effect  of  the  appeal  was  to  suspend  the  judgment,  and  while 
the  judgment  below  is  regarded  as  final  for  the  purposes 
of  an  appeal,  its  execution  cannot  be  enforced  until  the  ap- 
peal is  disposed  of.    It  is   well  settled  that  no  judgment  can 
be  rendered  in  ^n  action  to  enforce  a  penalty  when  the 
statute  under  which  the  proceeding  is  had  has  been  repealed. 
When  such  a  statute  is  repealed,  it  ends  all  the  litigation 
under  it,  and  if  the  judgment  is  not  final,  that  is,  if  the 
action  seeking  to  recover  the  penalty,  is  not  finally  disposed 
of,  (the  right  to  the  penalty  depending  upon  the  afiirmance 
or  reversal  of  the  judgment),  and  the  repeal  is  brought  to 
the  knowledge  of  the  court,  it  must  necessarily  result  in  a 
dismissal   of   the    action."     The   same   doctrine   is   main- 
tained in  Tuton  v.  State,  4  Tex.  App.  472;  Munroe  v.  State, 
8  Tex.  App.  343. 

The  judgment  rendered  m  the  justice's  court  was  the 
infliction  of  a  penalty  for  the  violation  of  a  municipal 
ordinance,  and  not  the  determination  of  any  rights  of 
the  parties  arising  out  of  contract  or  obligation;  and  the 
attempt  to  take  the  property  of  the  plaintiff,  under  an 
execution  issued  on  that  judgment,  is  only  the  enforce- 
ment of  the  penalty  which  the  county  by  its  repeal  of 
the  ordinance  has  remitted.     The  county  has  no  greatet 
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right  to  enforce  the  penalty  in  this  manner  than  it  would 
have  to  arrest  and  confine  the  appellant  under  a  warrant 
issued  upon  the  same  judgment. 

Section  329  of  the  Political  Code  is  limited  in  its  applica- 
tion to  the  repeal  of  a  "law,"  and  does  not  extend  to  the  re- 
peal of  a  municipal  ordinance.  (See  People  V.  Tisdale,  57 
Cal.  104.) 

The  judgment  is  reversed. 

Paterson,  J.,  and  Garoutte,  J.,  concurred. 
Hearing  in  Bank  denied. 


[No.  IflSS.    Department  One.— February  t.   1894.1 

FIRST  NATIONAL  BANK  OF  SAN  LUIS  OBISPO, 
Plaintiw,  v.  M.  F.  HENDERSON  OT  al.,  Detond- 
akts. 

BAMKZMa   C0»0«ATIOH»— NBOWOT  TO   FllB   AKD   PUBLZBH   STAWlMNTe— 

RKPBAL  OF  STATirra— R«L«iJi»  OF  Bbboi.— In  an  aoUon  by  a  bank- 
ing corporation,  where  one  of  the  defensee  set  forth  In  the 
answer  wae  the  failure  of  the  plaintiff  to  file  and  publish  the 
statements  required  by  the  act  of  April  1,  1876,  and  such  defence 
was  estabUshed  at  the  trial,  error  In  rendering  a  judgment  for 
the  plaintiff  was  released  by  the  repeal  of  that  act  subsequent 
to  the  taklnff  of  an  appeal  from  the  judffment,  and  the  Judar- 
ment  must  be  affirmed.  »  

m.—- Pbothtcb  of  Appbllatb  Coumv-Factb  Amsino  AFna  ArpBAii— 
BVBAX.  OF  PBNAL  8TATUTB— JxTEiEDiCTioM.— The  Ordinary  rule  that 
the  province  of  an  appellate  court  Is  to  review  the  judgment 
of  the  Inferior  court  as  of  the  time  when  It  was  rendered  is 
not  Inflexible;  but  matters  arising  subsequent  to  an  appeal 
affectlnff  the  judgment  appealed  from  will  be  considered  by  the 
appellate  court,  and  In  actions  of  a  penal  character  depending 
upon  a  sUtute,  the  repeal  of  the  statute  pending  the  appeal 
wlU  deprive  the  appellate  court  of  power  to  render  a  Jud^rment 
by  which  the  penalty  may  be  enforced. 

jDL Cbakob  of  Ulw  Pbx«dino  Appbau— If  a  case  Is  appealed,  and. 

pending  the  appeal,  {he  law  Is  changed  the  appellate  court  muei 
dispose  of  the  case  under  the  law  In  force  when  Its  dedslon  is 
rendered. 

|^..pROBIRinON  OF  ACnOK— KmKSSIOM  OF  PBNALTT— POWER  OF  LbGIB* 

ULTUBB.-— The  provision  of  the  act  of  April  1,  1876.  pro- 
hibiting banking  corporations  from  maintaining  any  action 
In  the  courts  of  this  state,  without  previous  compliance 
with  the  requirements  of  the  act,  was  In  the  nature 
of  a  penalty,  which  It  was  competent  for  the  legislature  to 
f«Bilt  at  any  time. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

Graves  &  Graves,  for  Appellant. 

The  plaintiff  having  failed  to  comply  with  the  require- 
ments of  the  statute  as  to  the  filing  of  verified  statements 
cannot  maintain  this  action.  (Sections  3  and  4  of  the  act 
of  April  I,  1876,  concerning  corporations  and  persons  en- 
gaged in  the  business  of  banking;  Bank  of  British  North 
America  v.  C(^n,  79  Cal.  464.)  The  disability  imposed  by 
said  act,  as  a  consequence  of  its  noncompliance,  is  universal. 
There  are  no  exceptions  expressed  in  the  statute,  and  none 
are  implied.  The  requirements  are  imperative.  (Bank  of 
British  North  America  v.  Alciska  Improvement  Co.,  97  Cal. 
28.)  The  repeal  of  the  statute  in  question  does  not  affect 
this  action,  as  the  repealing  statute  should  not  be  construed 
to  have  a  retroactive  effect.  {Thorne  v.  San  Francisco,  4 
Cal.  127 ;  Sedgwick  on  Statutory  Construction  and  Constitu- 
tional Law,  2d  ed.,  p.  114.) 

WUcoxon  &  Bouldin,  and  /.  M,  IVilcoxon,  for  Respondent. 

The  repeal  of  the  statute,  pending  this  action,  renders  this 
appeal  useless.  {Swell  v.  Daggs,  107  U.  S.  143;  Thorne  v. 
San  Francisco,  4  Cal.  165;  McMinn  v.  Bliss,  31  Cal.  122; 
Hartung  v.  People,  22  N.  Y.  96.) 

Harrison,  J. — The  plaintiff  is  a  banking  corporation,  and 
brought  this  action  upon  an  account  stated  between  it  and 
the  defendants  for  the  amount  of  certain  payments 
made  upon  their  checks.  Judgment  was  rendered  in 
its  favor,  and  the  defendant,  Greenberg,  has  appealed 
therefrom.  One  of  the  defenses  set  fonh  in  his  an- 
swer is  the  failure  of  the  plaintiff  to  comply  with 
the  provisions  of  the  act  of  April  i,  1876  (Stats.  1876,  p. 
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729),  in  that  it  had  failed  to  file  with  the  county  recorder 
or  to  publish  the  statements  therein  required.  It  sufficiently 
appears  from  ♦he  findings  and  evidence  that  this  defense  was 
established  at  the  trial,  but  i*"  is  contended  by  the  respondent 
that,  inasmuch  as  the  legislature  has  repealed  the  statute 
since  the  appeal  was  taken  herein,  ibe  error  has  been  thereby 
released,  and  the  judgment  should  be  affirmed.  The  judg- 
ment herein  was  entered  January  12,  1893,  and  the  appeal 
therefrom  was  taken  January  21,  1893,  and  the  statute  re- 
ferred to  was  repealed  March  9,  1893,  without  any  saving 
clause. 

Ordinarly  it  is  the  province  of  an  appellate  court  to  re- 
view the  judgment  of  the  inferior  court  as  of  the  time  when 
it  was  rendered,  as  ordinarily  the  judgment  of  a  trial  court 
is  a  determination  of  the  rights  of  the  parties  as  they  ex- 
isted at  the  commencement  of  the  action.  This  rule  is  not, 
however,  inflexible.  Matters  may  arise  subsequent  to  the 
commencement  of  an  action  which  will  afiFect  the  rights  of 
the  parties  thereto,  and  the  judgment  to  be  rendered  therein, 
and  supplemental  pleadings  are  authorized  in  order  that 
these  matters  may  5e  properly  brought  before  the  court. 
So,  too,  matters  may  arise  subsequent  to  an  appeal  affect- 
ing the  judgment  appealed  from,  and,  although  additional 
pleadings  are  not  permitted  in  the  appellate  court,  yet, 
upon  proper  suggestion  and  proof  of  such  matters,  they 
will  be  considered  by  it.  (See  Dakota  County  v.  Glidden, 
113  U.  S.  222.)  An  appeal  from  a  judgment  will  be  dis- 
missed upon  it  being  properly  shown  that  the  trial  court 
had  granted  a  new  trial  subsequent  to  the  appeal,  and 
had  thereby  vacated  the  judgment  appealed  from.  When 
the  jurisdiction  of  the  appellate  court  depends  upon  a 
statute,  the  repeal  of  the  statute  takes  away  its  jurisdic- 
tion. In  actions  of  a  penal  character,  depending  upon 
a  statute,  the  repeal  of  the  statute  pending  the  appeal 
will  deprive  the  appellate  court  of  any  power  to  render 
a  judgment  by  which  this  penalty  may  be  enforced. 
Cooley  in  his  treatise  on  Constitutional  Limitations, 
says,   page   469:    "If  a  case  is  appealed,  and,  pending  the 
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appeal,  the  law  is  changed,  the  appellate  court  must  dis- 
pose of  the  case  under  the  law  in  force  when  its  decision 
is  rendered."  In  United  States  v.  Schooner  Peggy,  i  Cranch, 
103,  a  decree  of  condemnation  had  been  made,  from  which 
an  appeal  was  taken,  and,  pending  the  appeal,  the  United 
States  entered  into  a  treaty  with  France,  by  which  the  two 
nations  mutually  agreed  to  restore  all  property  that  had 
not  been  definitively  condemned.  To  the  argument  that 
the  court  could  only  inquire  whether  the  judgment  of  con- 
demnation was  erroneous  whei;  delivered,  and  that  if  it 
was  then  correct  it  could  not  be  made  otherwise  by  any- 
thing subsequent  to  its  rendition.  Chief  Justice  Marshall 
said:  "It  is  in  general  true  that  the  province  of  an  appel- 
late court  is  only  to  inquire  whether  a  judgment  when  ren- 
dered was  erroneous  or  not,  but,  if  subsequent  to  the  judg- 
ment and  before  the  decision  of  the  appellate  court,  a  law 
intervenes  and  positively  changes  the  rule  which  governs, 
the  law  must  be  obeyed  or  its  obligation  denied.  In  such 
a  case  the  court  must  decide  according  to  existing  laws, 
and,  if  it  be  necessary  to  set  aside  a  judgment,  rightful 
when  rendered,  but  which  cannot  be  affirmed  but  in  viola- 
tion of  law,  the  judgment  must  be  set  aside."  This  prin- 
ciple was  again  affirmed  by  the  same  court  in  Yeaton  v. 
United  States,  5  Cranch,  281,  where  the  law  under  which 
the  condemnation  was  rendered  had  expired  pending  the 
appeal;  and  again  in  Schooner  Rachel  v.  United  States,  6 
Cranch,  329,  although  the  vessel  had  been  sold  and  the 
proceeds  paid  over  to  the  United  States.  (See,  also. 
United  States  v.  Preston^  3  Pet.  57;  Price  v.  Nesbitt,  29 
Md.  263 ;  Lewis  v.  Foster,  1  N.  H.  61 ;  Speckert  v.  City  of 
Louisville,  78  Ky.  287;  Musgrove  v.  Vicksburg  etc.  R.  R. 
Co.,  50  Miss.  677.)  In  the  latter  case  the  court  cay,  page 
682:  "If  there  has  been  a  change  or  alteration  or  repeal 
of  the  law  applicable  to  the  rights  of  the  parties,  after  ren- 
dition of  the  original  judgment,  and  pending  the  appeal, 
the  case  must  be  heard  and  decided  in  the  appellate 
court  according  to  the  then  existing  law.  If,  there- 
fore,  the  judgment   of  the  court  of  original   jurisdictioQ 
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was  wrong  on  the  law  as  it  then  stood,  although  there  may 
have  been  error,  if  the  law  has  been  repealed  the  court 
will  not  reverse  and  remand,  because  the  inferior  court  must 
recognize  the  repeal,  and  conform  on  the  second  trial  to 
the  law,  as  it  then  was,  and  not  to  the  law  as  it  may  have 
been  at  the  time  of  the  first  trial."  In  Atwell  v.  Grant,  11 
Md.  loi,  a  promissory  note  had  been  received  in  evidence 
without  the  revenue  stamp  which  was  required  by  a  statute 
In  force  at  the  time  of  the  trial,  and  upon  appeal  tliis 
was  assigned  as  error.  This  statute  was  repealed  after 
the  entry  of  the  judgment,  and  before  the  hearing  of  the 
appeal,  but  the  court  refused  to  reverse  the  judgment, 
for  the  reason  that  upon  a  subsequent  trial  no  stamp 
would  be  necessary  to  render  the  note  a  valid  instrument 
of  evidence.  In  State  v.  Norwood,  12  Md.  195,  a  bond 
offered  in  evidence  had  been  excluded  for  want  of  a 
stamp,  and  the  court  upon  appeal  reversed  the  judgment, 
for  the  reason  that  the  exclusion  of  this  evidence  was  in 
the  nature  of  a  penalty  for  a  failure  to  comply  with  the 
statute,  and  that  the  repeal  of  the  statute  made  the 
contract  as  valid  in  law  as  if  the  stamp  act  had  never 
been  passed. 

The  statute  in  question  in  the  present  case  was  intended 
to  secure  a  compliance  with  the  requirements  that  the  legis- 
lature had  prescribed  for  persons  or  corporations  engaged 
in  a  banking  business,  and  the  provision  prohibiting  them 
from  maintaining  any  action  in  the  courts  of  this  state 
without  such  previous  compliance  was  in  the  nature  of  a 
penalty,  which  it  was  competent  for  the  legislature  to  remit 
at  any  time.  The  privilege  which  the  defendant  bad  under 
this  statute,  to  avoid  the  enforcement  of  his  contract,  was 
not  given  with  the  view  of  giving  him  any  advantage,  but 
was  conferred  upon  him  by  the  state  for  its  own  purposes. 
Only  the  state,  and  not  the  defendant,  had  any  interest 
in  the  enforcement  or  remission  of  this  penalty,  and 
after  the  state  has  remitted  it  the  appellant  is  no  longer 
able  to  avail  himself  of  the  privilege  which  it  conferred. 
(Sec  Bwell  v.  Daggs,  108  U.  S.   143.     It  would  be  an 
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unjust  hardship  upon  the  parties,  and  would  be  sacrificing 
substance  to  form,  to  reverse  the  judgment  of  the  court 
below,  and  send  the  case  back  for  a  new  trial,  when  the  only 
result  would  be  that  the  court  would  render  the  same  judg- 
ment that  it  has  already  given.  (Code  Civ.  Proc.,  sec  475.) 
Upon  the  facts  constituting  the  plaintiff's  cause  of  action, 
the  appellant  is  not  in  a  position  to  question  the  sufficiency 
of  the  evidence  to  sustain  the  findings.  There  is  no  plea  on 
his  part  of  the  statute  of  limitations,  and  by  his  answer  he 
admits  the  allegations  of  the  complaint,  that  at  the  time 
when  the  account  was  stated,  and  also  at  the  commencement 
of  the  action,  the  defendants  were  partners.  At  the  trial  he 
himself  testified  that  the  account  was  correct,  and  that  the 
partnership  owed  the  plaintiff  the  amount  sued  for. 

The  judgment  and  order  are  affirmed. 
Patsbson^  J.,  and  Garoutte,  J.,  concurred. 


tHo.  192  4 S.    Dei»artm6nt  Two. — ^Februanr  9,  1S94.] 

PHIL    HOLLENBACH,    Appellant,  v.  E.  C.  SCHNA- 
BEL,  Respondent. 

Claim  Ain>  Dslttbrt — ^Return  or  Property  DsLmBRSD  to  PuLiNTxrr 
— BviOBNCE — Papers  on  Piijb — Judicial  Notice. — In  an  action  of 
claim  and  delivery*  where  the  property  was  delivered  to  the 
plaintiff,  and  the  answer  demanded  a  return  of  the  property  or 
a  recovery  of  Its  value  and  damagres,  and  the  papers  on  fll« 
were  not  formally  offered  In  evidence  at  the  trial,  a  finding  of 
the  fact  of  the  delivery  of  the  property  to  the  plaintiff,  Is  sup- 
ported by  the  Judicial  notice  of  the  court  of  the  proceedings 
had  In  the  cause,  the  evidence  of  which,  under  the  ofndal  siffna- 
ture  of  its  sheriff  was,  as  provided  by  the  code,  on  file  In  the 
cause. 

ID. — Jttdicial  Notice  or  Proceedings  in  CAir8&^— Courts  will  take  Jo- 
dicial  notice  of  their  records  and  officers,  and,  when  necessary 
for  the  administration  of  Justice  in  a  fflven  case,  will 
take  such  notice  of  all  previous  and  undisputed  proceed- 
Intra  therein  appearing  of  record,  certified  or  authenticated  as 
required  by  law.  and  required  by  law  to  be  on  file  or  of  record 
In  the  cause. 
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[o. — Possession  bt  Pjlaintiff — Judicial  Noticb  or  Sheriff's  Return. 
Where  the  evidence  showed  the  riffht  of  property  In  the  de- 
fendant, and  the  value  averred  in  the  complaint  is  not  aenied 
in  the  answer,  the  cburt  may  determine  the  question  as  to  the 
possession  by  the  plaintiff  from  Judicial  notice  of  the  return 
of  the  sheriff  showing*  its  delivery  to  the  plaintiff,  and  may  de- 
termine therefrom  the  right  of  the  defendant  as  a  question  of 
law  to  a  Judgment  for  its  return. 

to. — Trajjd  IK  Saubs— RB8CI8SI0N — FINDING  OF  FACT. — ^Whsrc  the  prop- 
erty daimal  was  sold  by  plaintiff  to  the  defendant,  and  was 
sought  to  be  recovered  on  the  ground  that  It  was  procured  by 
fraudulent  representations  by  the  defendant,  the  finding  that 
"plaintiff  did  not  rescind  said  sales,  or  either  of  them,"  is  the 
finding  of  an  ultimate  fact,  and  not  of  a  conclusion  of  law;  and 
this  fact  being  found,  the  plaintiff  was  not  in  a  position  to  le- 
cover  the  property  sold  in  an  action  for  claim  and  delivery, 
even  had  the  court  found  the  defendant  guilty  of  fraud. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

H.  Bleecker,  for  Appellant. 

The  findings  are  insufficient,  as  they  should  have  been 
either  of  the  ultimate  facts,  or  of  secondary  facts  from  which 
the  ultimate  facts  would  necessarily  follow.  (Mathews  v. 
Kiitsell,  41  Cal.  512;  Hayne  on  New  Trial  and  Appeal,  p. 
728;  Emtnal  v.  Webb^  36  Cal.  204;  Biddel  v.  Brezzolara, 
56  Cal.  381 ;  Knight  v.  Roche,  56  Cal.  15;  Soto  v.  Irvine,  60 
Cal.  436;  Younger  v.  Pagles,  60  Cal.  520;  Glascock  v.  Ash- 
man, 52  Cal.  422.)  The  allegations  as  to  the  representa- 
tions made  by  defendant  to  plaintiff  are  specific,  and  should 
have  been  found  upon.  (Talcott  v.  Henderson,  27  Am. 
Rep.  501 ;  Donaldson  v.  Farwell,  93  U.  S.  993.)  The  find- 
ing that  the  defendant  did  not  rescind  the  sales,  or  either  of 
them,  is  a  finding  upon  a  matter  of  law  and  not  available  to 
defendants.  (Healy  v.  Utley,  i  Cow.  345.)  There  was  no 
evidence  showing  a  delivery  of  the  property  to  the  plaintiff. 
The  defendant  should  have  introduced  the  sheriff's  return, 
as  the  court  could  not  take  judicial  knowledge  of  it.  (Code 
Civ.  Proc,  sec.  1875;  Pol.  Code,  sec.  4178;  Cobbey  on 
Replevin,  sees.  989,  990;  Street  v,  McClerkin,  77  Ala. 
580;  Beebe  v.  De  Baun,  8  Ark.  510;   Jettonv.  Sniead,2g 
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Ark.  3^2;  Bennett  v.  Schuster,  24  Minn.  383;  Black  v.  Fas- 
ter, 7  Abb.  Pr.  406.) 

Graff  &  Lai^iam,  for  Respondent 

The  court  found  upon  all  the  material  issues.  The  find- 
ings are  such  as  are  contemplated  by  the  code ;  they  are  state- 
ments of  the  ultimate  facts  in  the  controversy,  and,  are  in  har- 
mony with  the  authorities  cited  by  appellant  {Matfiews  v. 
Kinsell,  41  Cal.  512.)  A  failure  to  find  upon  an  immaterial 
issue  is  not  error.  {Knawles  v.  Seale,  64  Cal.  377.)  The 
judgment  being  supported  by  the  findings  as  made,  and  there 
being  no  evidence  in  the  record  upon  any  question  other  than 
sale  and  delivery,  this  case  must  stand  as  though  an  appeal 
had  been  taken  from  the  judgment,  and  the  judgment  will 
not  be  disturbed.  {Dolliver  v.  Dolliver,  94  Cal.  646.)  The 
finding  that  the  defendant  did  not  rescind  the  sales  is  a  find- 
ing of  an  ultimate  fact.  {Walker  v,  Buffandeau,  63  CaL 
316;  Jones  v.  Clark,  42  Cal.  180.) 

Searls^  C. — This  is  an  action  of  claim  and  delivery  to 
recover  possession  of  certain  liquors  sold  and  delivered 
by  plaintiff  to  defendant  Schnabel,  and  which,  it  is 
claimed,  were  procured  by  fraudulent  representations  of  de- 
fendant 

The  cause  was  tried  by  the  court,  written  findings  filed, 
and  judgment  ordered  in  favor  of  defendant: 

1.  For  the  return  of  the  property. 

2.  For  the  stun  of  seven  hundred  and  twenty-one  dollars 
and  seventy-five  cents,  the  value  thereof,  in  case  a  return  can- 
not be  had. 

Plaintiff  moved  for  a  new  trial,  and,  his  motion  being 
overruled,  appeals  from  the  order  denying  such  new  trial. 

The  court  found,  among  other  things,  that  00  tfie 
twenty-eighth  day  of  December,  1889,  the  sheriff  of  Los 
Angeles  county,  under  and  by  virtue  of  an  affidavit, 
undertaking,  etc.,  filed  by  direction  of  the  plaintiff, 
took  possession    of   the    property,    and  thereafter  and  on 
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the  third  day  of  January,  1890,  delivered  the  same  to 
the  plaintiff,  and  that  the  value  thereof  was  and  is 
seven  hundred  and  twenty-one  dollars  and  seventy-five 
cents. 

Appellant  contends  that  there  was  no  evidence  in  support 
of  these  findings. 

There  was  on  file  among  the  papers  in  the  case  the  affidavit 
and  undertaking  on  behalf  of  plaintiff  for  a  return  of  the 
property,  describing  it  as  in  the  complaint;  the  return  of 
the  sheriff  duly  certified,  showing  the  taking  of  the  property 
from  defendant,  and  describing  it  precisely  as  in  the  com- 
plaint and  affidavit,  and  the  statement  that  he  delivered  it  to 
the  plaintiff  as  found  by  the  court.  These  papers  were  not 
formally  offered  in  evidence  at  the  trial,  but,  being  on  file 
as  papers  in  the  case,  were  used  by  the  court  in  making  its 
findings. 

Treated  as  evidence,  they  showed  conclusively  the  delivery 
of  the  property  to  plaintiff,  and  the  question  arises,  should 
a  new  trial  be  granted  for  this  cause? 

The  Code  of  Civil  Procedure,  section  520,  requires  the 
sheriff  to  file  the  affidavit,  notice,  and  undertaking,  with  his 
proceeding  thereon,  with  thfi  clerk  of  the  court  In  which  the 
action  is  pending. 

The  answer  demanded  a  return  of  the  property,  or  a  re- 
covery of  its  value,  and  damages* 

I  am  of  opinion  the  court  was  at  liberty  to  take  ju- 
dicial notice  of  the  previous  proceedings  had  m  the 
cause,  the  evidence  of  which,  under  the  official  signa- 
ture of  the  sheriff,  was  as  provided  by  the  code  on  file 
in  the  case. 

Courts  will  take  judicial  notice  of  their  records  and 
officers.  The  case  of  Blum  v.  Stein,  68  Tex.  608,  in- 
volved a  like  principle.  The  plaintiffs  had  brought  an 
action,  and  wrongfully  sued  out  a  writ  of  attachment 
under  which  property  of  the  defendant  had  been  levied 
upon,  sold,  and  the  proceeds  paid  into  court.  Defend- 
ant had  answered,  averring  the  wrongful  issue  of  the 
attachment,    and    asking    damages    on    account    thereof. 
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which  he  recovered.  The  court  entered  judgment  without 
reference  to  the  fund  arising  from  the  sale  of  the  attached 
property.  On  appeal  the  supreme  court  held  this  to  be 
error,  and  said: 

'The  court  knew  judicially  that  the  money  was  in  court," 
and  after  specifying  what  should  have  been  done  with  it, 
added :  'To  have  authorized  the  court  to  do  this  it  was  not 
necessary  that  the  evidence  rejected  should  have  been  intro- 
duced/' 

In  State  v.  Bawen,  i6  Kan.  475,  it  was  held  that  the  court 
will  take  judicial  notice  of  all  prior  proceedings  in  a  case, 
and  hence  that  on  a  plea  in  bar  of  ''once  in  jeopardy"  it  was 
unnecessary  to  introduce  evidence  of  a  former  trial,  and  the 
verdict  rendered  on  such  trial. 

In  every  case  where  a  demurrer  is  interposed  to  a  com- 
plaint upon  the  ground  that  the  cause  of  action  is  barred 
by  the  statute  of  limitations,  the  court  must  and  does,  for 
the  purpose  of  passing  upon  the  question  thus  presented, 
take  judicial  notice  of  the  date  at  which  the  action  is  com- 
menced. 

And  we  think  it  may  be  said  generally  that,  when  neces- 
sary for  the  administration  of  justice  in  a  given  case,  the 
court  will  take  such  notice  of  all  previous  and  undisputed 
proceedings  therein  as  appear  of  record,  certified  or  authenti- 
cated as  required  by  law,  and  required  by  law  to  be  on  file 
or  of  record  in  the  cause. 

The  findings  of  the  court  show  that  defendant  is  the  owner 
of,  and  entitled  to,  the  possession  of  the  property  in  dispute. 
Plaintiff  introduced  in  evidence  the  proceedings  in  insolvency 
of  defendant,  which  showed  his  claim  of  right  to  the  prop- 
erty, and  that  it  was  taken  from  him  by  the  sheriff,  and  was 
held  by  the  latter  for  the  plaintiff.  Its  value  was  averred 
in  the  complaint,  and  not  denied  by  the  answer,  hence  the 
only  question  was  as  to  the  possession  by  plaintiff.  To  prove 
this  the  return  of  the  sheriff  was  proper  evidence,  and, 
that  return  being  of  record,  the  court  might  well  avail 
Itself  of  it  in  determining  the  fact;  or,  if  the  fact  had  not 
been  found,  in  determining  the  right    of    defendant,  as  a 
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question  of  law,  to  a  judgment  for  its  return.  {WMman 
V.  Broder,  10  CaL  379.) 

The  findings  of  fact  cover  all  the  material  issues  made 
in  the  case.  The  finding  "that  plaintiff  did  not  rescind 
said  sales,  or  either  of  them,"  was  one  of  fact,  and  not 
a  conclusion  of  law,  as  contended  by  appellant.  It  was 
the  ultimate  fact,  of  which  the  other  facts  mentioned  in 
the  complaint  were  but  evidentiary.  (Sec  Levins  v. 
Rovegno,  71  Cal.  273,  where  the  distinction  between  con- 
clusions of  law  and  deductions  of  fact  is  discussed  at  some 
length.) 

This  fact  being  found,  and  manifestly  all  the  others  become 
unimportant,  for  the  reason  that  if  plaintiff  failed  to  rescind 
the  contract  he  was  not  in  a  position  to  recover  the  property 
sold  in  an  action  for  claim  and  delivery,  even  had  the  court 
found  the  defendant  guilty  of  fraud. 

The  order  appealed  from  should  be  affirmed. 

Haynss,  C,  and  Bo-cher,  C,  onicurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  affirmed. 

McFari^and,  J.,  De  Haven,  J.,  Fitzgerald^  J. 


[No.   19289.   Department  Two. — ^February  9,   1894.] 

EUGENE  FRANDZEN,  Respondent,  v.  THE  COUNTY 
OF  SAN  DIEGO,  Appellant. 

COUMTT    PHIKTIKa — GRSAT     RBGISTBH — AUTHORITT   OF     COUNTT     ClJBUE — 

PowxR  or  SupssviBOBS. — ^A  county  clerk  had  no  authority  as  tne 
law  stood  in  1892»  to  bind  the  county  by  his  contract  to  print 
the  Great  Regrlster  for  the  county;  but  the  authority  to  provide 
printed  copies  of  the  Great  Regrlster  was  devolved,  by  section 
84  of  the  County  Government  Act  of  1891,  upon  the  board  oc 
supervisors,  who  are  the  chief  legislative  and  executive  author- 
ity of  the  county. 
Ba. — Statutobt  CoNSTRironoN — "Emcrt  of  Spbcific  Provisioks. — Whore 
there  are  in  an  act  specific  provisions  relating:  to  a  particular 
subject,  they  must  govern  in  respect  to  that  subject,  as  airalnsi 
ireneral  provisions  in  other  parts  of  the  statute,  althouirh  the 
latter,  standing  alone,  would  be  broad  enouirh  to  include  khe 
subject  to  which  the  more  particular  provisions  relate. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County. 

The  facts  are  stated  in  the  opinion. 

M.  L.  Ward,  for  Appellant 

y.  B.  Shaw,  and  C.  F.  Holland,  for  Respondent 

Hayn^,  C. — This  is  an  appeal  from  the  judgment  upcwi 
the  judgment-roll,  and  the  only  question  presented  by  the 
record  is  whether  the  county  clerk  had  authority,  as  the  law 
stood  in  1892,  to  bind  the  county  by  his  contract  with  the 
plaintiff  to  print  the  great  register  for  that  county. 

In  July,  1892,  the  board  of  supervisors  fixed  the  price 
for  printing  the  great  register  for  that  year  at  fifteen  cents 
per  name  for  the  first  five  hundred  copies,  and  seventy- 
five  cents  for  each  additional  copy.  On  August  26,  1892, 
W.  M.  Gassaway,  then  county  clerk,  contracted  with  the 
plaintiff  to  print  the  register  at  the  prices  fixed  by  the 
board.  On  September  26th,  and  before  any  of  the  copy 
had  been  furnished  the  plaintiff,  Gassaway  was  superseded 
as  such  clerk  by  C.  W.  Thompson,  who  refused  to  permit 
the  plaintiff  to  print  the  register,  and  employed  other  par- 
ties to  do  the  work;  and  this  action  is  to  recover  damages 
from  the  county  for  the  breach  of  said  contract  The  cause 
was  tried  by  the  court,  and  resulted  in  findings  and  judg- 
ment for  the  plaintiff.  The  question  to  be  decided 
is  raised  by  the  demurrer  to  the  complaint,  and  upon 
the  findings. 

The  opinion  of  the  learned  judge  who  tried  the  cause  is 
printed  in  respondent's  brief  (and  which  constitutes  the 
principal  part  of  it),  and  the  conclusion  reached  is  based 
upon  his  construction  of  section  11 15  of  the  Political  Code, 
and  of  subdivision  23  of  section  25  of  the  County  Govern- 
ment Act  (Laws  1891,  p.  305),  and  section  34  of  the  same 
act,  page  309. 

By  section  236  of  the  Act  of  1891,  page  422,  all  acts  and 
parts  of  acts  inconsistent  with  it  are  repealed. 
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By  section  11 15  of  the  Political  Code  it  is  provided  that 
"within  fifteen  days  after  making  such  lists  (of  voters) » 
the  clerk  must  have  printed  a  sufficient  number  of  copies 
thereof,"  etc.,  and  section  11 16  directs  the  clerk  to  dis- 
tribute them. 

These  sections  are  in  that  part  of  the  Political  Code  which 
provides  for  the  government  of  the  state,  and  the  registra- 
tion of  electors.  Section  11 15,  as  well  as  other  sections  of 
the  chapter,  show  that  the  board  of  supervisors  have  a  gen- 
eral control  over  the  matter,  and  may  order  new  registra- 
tions, or,  if  a  sufficient  number  of  former  registers  are  on 
hand,  may  direct  the  clerk  "to  cancel  all  names  theron  re- 
quired to  be  canceled,"  and  to  prepare  a  supplement  of  addi- 
tional names;  that  assistants  may  be  employed  by  the  derk, 
for  such  times  and  at  such  compensation  as  shall  be  fixed  by 
the  board,  which  shall  be  paid  out  of  the  county  treasury; 
but  no  other  expense  is  provided  for  by  this  chapter  of  the 
code. 

The  county  clerk  is  the  clerk  of  the  board,  and  by  the 
code  is  specially  charged  with  the  duty  of  preparing  the 
great  register,  and,  having  performed  that  duty,  is  very 
appropriately  charged  by  the  statute  with  the  printing  of 
it;  but  this  does  not  necessarily  imply  that  he  has  the  power 
to  contract  on  behalf  of  the  county  for  the  expense  of 
printing.  All  these  statutes  should  be  construed  in  the 
light  of  the  general  scheme  of  county  government  created 
by  the  act — not  that  a  positive  provision  clearly  expressed 
should  be  nullified  because  it  is  not  in  our  opinion  in  con- 
sonance with  the  general  frame  of  the  act,  but,  where  a 
provision  is  not  clear,  it  should  be  read  in  the  light 
of  the  whole  act  and  of  its  purposes,  and  the  whole 
brought  into  harmony  and  consistency,  if  that  can  be 
done  without  violence  to  its  provisions.  It  is  much 
easier  for  a  legislator  to  conceive  a  harmonious  scheme 
of  county  government  than  it  is  to  frame  a  bill 
for  that  purpose  that  shall  be  clearly  consistent  in  all 
its  provisions. 

The  board  of  supervisors    are    the  chief  legislative  and 


Digitized  by  CjOOQIC 


320  Frandzen  v.  County  of  San  Diego,     [ioi  CaL 

executive  authority  of  the  county.  They  have  not  only 
the  powers  expressly  given,  but  such  powers  also  as  arc 
necessary  to  the  discharge  of  duties  imposed  by  law. 
Unless,  therefore,  the  county  clerk  is  clearly  authorized 
to  make  a  contract  on  behalf  of  the  county,  so  as  to 
charge  it,  not  only  with  the  duty  of  performing  it,  but 
with  damages  for  its  breach,  th's  judgment  cannot  be 
sustained. 

Section  34  of  the  County  Government  Act,  Laws  1891, 
page  309,  is  as  follows:  "The  board  must  provide  printed 
copies  of  the  great  register,  poll  lists,  poll  books,  blank  re- 
turns and  certificates,  proclamations  of  elections,  and  other 
appropriate  and  necessary  appliances  for  holding  all  elec- 
tions in  the  county,  and  allow  reasonable  charges  therefor, 
and  for  the  transmission  and  return  of  the  same  to  the 
proper  ofiicers." 

This  is  the  only  section  in  the  act  which  in  terms  refers 
to  the  great  register.  Whether  such  work  as  the  great  reg- 
ister can  be  properly  classed  as  "job  printing,''  as  used  m 
subdivision  23  of  section  25  of  the  same  act,  is  not  material 
It  is  clear  that  it  is  not  necessary  to  "fix  the  price"  of  print- 
ing the  great  register  "annually,"  as  our  elections  are  bi- 
ennial, and  the  statute  does  not  require  the  grtaX  register 
to  be  printed  at  every  election,  though  at  least  a  supplement 
may  be  necessary  at  each  election.  This  subdivision  does 
not,  in  express  terms,  require  bids  for  job  printing  and  ad- 
vertising, though  after  requiring  the  board  to  annually  fix 
the  price  at  which  the  county  shall  be  supplied  with  job 
printing,  blank  books,  and  advertising,  and  after  stating 
that  "each  county  ofHcer  shall  procure  such  blank  books, 
job  printing,  and  advertising,  at  a  price  no  greater  than  is 
so  fixed,  and  certify  the  bills  therefor  to  the  board  of  super- 
visors," it  is  immediately  added:  "And  in  all  cases  bidders 
shall  estimate  by  ems  or  square  for  each  character  or  class 
of  work  to  be  done;  and  no  greater  price  shall  be  charged 
for  similar  work  when  done  by  authority  of  law,  whether 
said  work  is  done  for  the  city,  city  and  county,  or  for  pri- 
vate individuals.*' 
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It  is  not  necessary  to  hazard  a  guess  at  the  meaning  of 
tint  above  provisions.  There  is  nothing  in  them  which 
clearly  or  necessarily  includes  the  printing  of  the  great 
register,  whilst  it  could  not  come  within  the  direction  to 
bidders  to  ''estimate  by  ems  or  squares."  There  are,  how- 
ever, many  things  to  which  it  can  apply  aside  from  the  great 
register,  and  hence  there  is  no  conflict  between  that  sub- 
division and  section  34  above  quoted.  The  learned  judge 
whose  opinion  we  have  referred  to  thought  it  necessary,  in 
order  to  harmonize  these  provisions,  to  interpolate  the  word 
*'for"  between  the  words  "provide"  and  "printed"  in  sec- 
tion 34;  but  that  suggestion  concedes  that  as  section  34  ap- 
pears in  the  statutes  the  board  is  required  to  procure  the 
great  register  to  be  printed;  and  if  that  is  the  true  con- 
struction of  the  section,  and  we  think  it  is,  the  controversy 
is  ended. 

Counsel  for  respondent  cites  Journal  Pub,  Co.  v.  Whitney, 
97  Cal.  283,  but  there  is  no  conflict  between  our  conclusion 
here  and  that  case.  That  case  involved  the  printing  of 
the  delinquent  tax  list,  which  was  there  held  to  be 
county  advertising,  and  so  within  the  provisions  of  sub- 
division 23. 

Maxwell  v.  Board  of  Supervisors,  32  Pac.  Rep.  443  (not 
reported  in  California  Reports),  was  numdamus  to  comi^el 
the  board  to  advertise  for  bids  for  county  advertising.  The 
writ  was  refused  on  the  authority  of  Journal  Pub.  Co.  v. 
Whitney,  97  Cal.  283. 

As  suggested  by  counsel  for  appellant,  if  the  legis- 
lature intended  the  printing  of  the  Great  Register  to  be 
included  and  provided  for  in  subdivision  23  of  section  25, 
there  was  no  occasion  for  again  alluding  to  it  or 
providmg  for  it  in  section  34.  Besides,  "where  there  are, 
in  an  act,  specific  provisions  relating  to  a  particular 
subjejct,  they  must  govern,  m  respect  to  that  subject,  as 
against  general  provisions  in  other  parts  of  the  statute, 
although  the  latter,  standing  alone,  would  be  broad 
enough    to    include    the    subject  to  which  the  more  par- 
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ticular  provisions  relate."     (Endlich  on  Interpretation  of 
Statutes,  p.  288.) 

We  think  the  county  clerk  had  no  power  to  make  the  coo- 
tract  in  question,  and  that  the  judgment  should  be  reversed. 

Searls,  C,  and  Vanclief,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  reversed. 

Ds  Haven,  J.,  McFarland,  J.,  Fitzgerald,  J. 


[No.   192 4S.   Department  Two. — ^February  f,   1894.] 

REDONDO  BEACH  CO.,  Respondent,  v.  R.  G.  BREWER 
ET  ALv  Dependants,  CALIFORNIA  LOAN  AND 
TRUST  CO.,  Appellant. 

ATTACHMENT  —  Garkibhiont  —  DiBT  —  BQVTTr  Ci.Azm. — The  word 
"debt"  as  used  In  the  law  of  gramishment  Includes  only  toga) 
debts— causes  of  action  upon  which  the  defendant  In  the  at- 
tachment, under  the  common-law  practice,  can  maintain  an 
action  of  debt  or  indebitatus  assumpsit — '^^  ^^^  mere  equit- 
able claims. 

Id. — FORFEITURB    07   CONTRACT   OF   &AIM — ^EQVrTABLB    CtAZlC     OT    VlBfDBB 

or  Purchaser. — Where  a  purchaser  under  a  contract  for  the  sale 
of  land,  paid  the  sum  of  one  hundred  and  fifty  dollars  thereon, 
and  sold  his  equity  to  another  person,  who  made  ImproTcments 
upon  the  property,  but  paid  no  further  Installment  of  purchase 
money,  whereupon  the  original  vendor  elected  to  declare  the 
contract  forfeited  and  at  an  end,  the  rlgrht  of  the  vendee  of  the 
purchaser  In  the  premises  Is  nothlngr  more  than  an  equitable  claim 
upon  the  amount  paid  by  the  purchaser  subject  to  the  vendor's 
rlgrht  to  recoup  damages  for  breach  of  contract;  and  such  equit- 
able claim  Is  not  the  subject  of  garnishment  under  execution, 
and  cannot  be  enforced  by  an  attaching  creditor  of  such  vendee 
against  the  original  vendor  of  the  land. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

Walter  Bordwell,  for  Appellant. 

An  action  to  quiet  title  does  not  He  by  a  vendor  under 
a  contract  to  convey  when  he  has  failed  to  return  what 
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money  he  has  received  under  the  contract  {Chandler  v. 
Chandler,  55  Cal.  269.)  When  a  contract  for  the  purchase 
of  land  has  been  terminated,  the  vendee,  or  his  assignee,  is 
entitled  to  recover  from  the  vendor,  whatever  the  latter  has 
received  under  the  contract  {Drew  v.  Pedlar,  87  Cal.  443 ; 
22  Am.  St  Rep.  257;  White  v.  Buell,  90  Cal.  177;  Phelps 
v.  Brown,  95  Cal.  572;  Cleary  v.  Folger,  84  Cal.  316;  18 
Am.  St.  Rep.  187.)  An  attaching  creditor  is  subrogated  to 
the  rights  of  his  debtor  against  the  garnishee,  and  may  re- 
cover against  the  latter.  The  debt  is  transferred  to  the 
attaching  creditor  by  virtue  of  the  garnishment  (Code 
Civ.  Proc.,  sec.  544;  Roberts  v.  Landecker,  9  Cal.  265.)  A 
vendee  who  is  entitled  to  »"ecover  pa)rment  from  the  vendor 
of  whatever  the  latter  has  received  under  the  contract,  for 
the  sale  of  the  land,  has  a  lien  on  the  land  to  secure  such 
payment.  (Civ.  Code,  sec.  3050.)  A  lien  is  merely  an  inci- 
dent to  the  debt,  and  follows  and  passes  with  it  when  trans- 
ferred. (Civ.  Code,  sec.  2936;  Starch  v.  McCain,  85  Cal. 
304.)  A  transfer  by  garnishment  process  of  a  debt  secured 
by  a  lien,  transfers  the  lien  as  well  as  the  debt  to  the  garnish- 
ing creditor.  {Udwards  v.  Edwards,  24  Ohio  St  411 ;  Als- 
doff  V.  Reed,  45  Ohio  St.  653.) 

Sheldon  Borden,  for  Respondent 

A  vendee  who  is  himself  in  default  and  whose  time  for 
making  his  last  payment  has  fully  expired,  is  not  entitled  to 
recover  the  purchase  money  paid  unless  he  has  put  the  vendor 
in  default  by  offering  to  perform  the  contract  tendering  the 
balance  of  the  purchase  money  and  demanding  a  convey- 
ance. {Newton  v.  Hull,  90  Cal.  487;  Vorwerk  v.  NoHe,  87 
Cal.  236;  Smith  v.  Mohn,  87  Cal.  489;  Wilcoxen  v.  Stitt,  65 
Cal.  596;  Banbury  v.  Arnold,  91  Cal.  606;  Dennis  v.  Strass- 
burger,  89  Cal.  583 ;  Merrill  v.  Merrill  95  Cal.  334 :  Town- 
send  V.  Tufts,  95  Cal.  257.)  Even  if  it  be  admitted  that  the 
plaintiff,  by  bringing  this  action,  became  liable  to  the  vendee 
for  the  money  theretofore  paid,  still  admitted  that  plaintiff 
would  be  entitled  to  recoup,  as  against  such  a  demand. 
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all  damages  occasioned  by  the  vendee's  breach  of  the  con- 
tract of  sale,  and  therefore  the  liability  of  the  vendor 
was  wholly  unliqudated  and  not  such  a  debt  as  would  render 
the  vendor  liable  as  a  garnishee.  {Hassie  v.  G.  I.  IV.  U. 
Congregation,  35  Cal.  378;  2  Wade  on  Attachment,  sees. 
328,  4470 

McFarland^  J. — This  is  an  action  to  quiet  title  to  a 
certain  parcel  of  land.  R.  G.  Brewer,  Ernest  A.  Miller,  and 
certain  other  persons  were  made  defendants  and  suffered 
default.  The  California  Loan  and  Trust  Company  was  also 
made  a  defendant,  and  filed  an  answer  and  cross-complaint, 
to  each  of  which  plaintiff  interposed  a  general  demurrer. 
The  demurrers  were  sustained,  and  judgment  was  rendered 
for  plaintiff.  The  said  loan  and  trust  company  appeals  from 
the  judgment. 

The  answer  and  cross-complaint  set  up  substantially  these 
facts:  On  October  i,  1889,  plaintiff  and  the  defendant. 
Brewer,  made  a  written  contract  for  the  sale  by  the  former 
to  the  latter  of  the  land  described  in  the  complaint  By 
this  contract  Brewer  was  to  pay,  and  did  pay,  at  its  date 
$150,  and  was  to  pay  $325  on  April  i,  1890,  and  $325  on 
October  i,  1890,  when  plaintiff  was  to  give  him  a  con- 
veyance of  the  land.  No  part  of  either  of  the  said  deferred 
payments  were  ever  made.  On  May  27,  1890,  Brewer  as- 
signed all  his  interest  in  the  contract  to  the  defendant. 
Miller,  who  prior  to  October  i,  1890,  erected  a  building  on 
the  land  worth  $400.  No  part  of  the  $150  or  $400  has  been 
repaid  to  Miller  or  any  other  person.  Subsequent  to  October 
I,  1890,  plaintiff,  it  is  averred,  elected  to  declare  the  con- 
tract forfeited  and  at  an  end.  Subsequent  to  said  alleged 
election  the  defendant  and  appellant,  the  said  loan  and 
trust  company,  recovered  a  money  judgment  against  said 
defendant  Miller  for  $950,  upon  which  he  caused  an  ex^ 
ecution  to  be  issued,  and  the  sheriff,  "by  virtue  of  said  writ 
of  execution,  duly  attached  the  debt  then  due  from  the 
plaintiff,  the  Redondo  Beach  Company,  to  the  said  de- 
fendant, E.  A.  Miller."     And   it   is   averred  that,  by  vir- 
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ttte  of  the  said  levy  under  execution,  said  loan  and  crust 
company  is  entitied  to  recover  from  the  plaintiff  the  said 
$120  paid  on  said  contract,  and  the  said  $400,  value  of  said 
building  erected  by  Miller,  with  interest,  and  that  it  has  a 
lien  on  said  land  for  said  two  amounts  of  money. 

We  think  that  the  demurrers  were  properly  sustained. 
The  briefs  of  counsel  contain  quite  an  elaborate  discus- 
sion about  the  respective  rights  of  parties  to  contracts  for 
the  sale  and  purchase  of  land  when  the  vendee,  having 
made  the  first  payment,  fails  to  make  any  of  the  deferred 
payments.  But  we  do  not  think  it  necessary  to  deal 
with  this  discussion,  for  we  think  that  counsel  for  respond- 
ent is  right  in  his  contention  that  under  any  view  of  the 
subject  appellant  did  not  acquire  anythin^s:  by  the  garn- 
ishment under  his  execution  which  he  can  use  as  a  de- 
fense or  cross-claim  in  the  present  action.  We  may  assume 
that  Miller,  although  he  had  utterly  failed  to  comply 
with  the  contract  with  respondent,  had  still  some  sort  of 
a  claim  against  the  latter  with  respect  to  the  $10  paid  by 
Brewer.  (We  find  no  authority  for  any  claim  for  im- 
provements in  such  a  case.)  We  may  assume  also  that 
if  respondent  had  been  "indebted'*  to  Miller,  or  had  owed 
him  a  "debt"  within  the  meaning  of  sections  717  and  720 
of  the  Code  of  Civil  Procedure,  the  appellant  could  have 
set  up  such  debt  directiy  in  the  answer  and  cross-complaint, 
without  resorting  to  proceedings  supplementary  to  exe- 
cution, or  to  a  creditor's  bill,  which  proposition  is  doubt- 
ful. (See  Herrlich  v.  Kaufmann,  99  Cal.  271.)  Still 
whatever  right  Miller  had  in  the  premises  was  nothing 
more  than  an  equitable  claim  upon  $150,  paid  by  Brewer, 
subject  to  respondent's  right  to  recoup  damages  for 
breach  of  contract.  It  was,  at  best,  a  mere  equity,  and 
not  a  cause  of  action  upon  which  he  could  have  maintain- 
ed a  common-law  action  of  debt  or  indebitatus  assumpsit: 
anil  therefore  was  not  the  subject  of  garnishment  under 
the  execution.  "It  is  well  settled  that  the  word  'debt' 
as  used  in  the  law  of  garnishment,  includes  only  legal 
debts — causes    of    action    upon    which    the    defendant    in 
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the  attachment,  under  the  common-law  practice,  can  main- 
tain an  action  of  debt  or  indebitatus  assumpsit — and  not 
mere  equity  claims."  {Hassie  v.  G.  I.  W.  U.  Congregation, 
35CaL38s,386.) 

There  is  an  averment  in  the  complaint  that  appellant  prior 
to  the  judgment  against  Miller,  had  caused  a  writ  of  attach- 
ment to  be  issued,  and  had  under  said  writ  attached  the 
interest  of  MiUer  in  the  land;  but  nothing  further  seems  to 
have  been  done  under  said  attachment,  and  no  right  imdcr 
it  is  insisted  on  in  the  briefs  of  appellant  He  rests  his  case 
on  the  garnishment  under  the  execution. 

Judgment  affirmed. 

De  Haven^  J.,  and  Fitzgerau),  J.,  concurred. 


tNo.  lfS7S.    Department  Two.— Febinanr  9.  1894.] 

E.  W.  WEBSTER,  Appellant,  v.  SAN  PEDRO  LUM- 
BER  COMPANY,  Respondent. 

DocuicaNTABT  Btidencb — ^DzscBBTtoN  OF  TsiAL  JUDos — VmmjMsiuax 
PBOor.^Where  preliminary  proof  is  necessary  to  the  Introdvs- 
tlon  of  any  kind  of  documentary  evidence,  the  sufficiency  of  sasfe 
proof  is  to  be  determined  In  the  first  instance  by  ths  trial 
judfire;  and  his  determination  of  the  matter  will  not  b«  dis- 
turbed unless  there  has  been  an  abuse  of  discretion. 

Idl^Bnforcbunt  or  Trust — ^Acoount  Books->Pboof  or  CoRSBoncastL — 
In  an  action  to  enforce  a  trust  agralnst  a  lumber  company  for 
moneys  alleged  to  have  been  deposited  with  It,  the  court  may 
admit  In  evidence  the  account  books  of  the  defendant,  where 
the  objection  to  their  Introduction  is  not  upon  the  grround  that 
the  books  were  not  competent  evidence,  but  upon  the  gTonsd 
that  the  preliminary  proof  of  their  correctness  was  not  sulllol^nt. 
If  there  was  sufficient  preliminary  evidence  of  their  oorrectness 
to  warrant  the  court  In  admlttlngr  them  in  evidence,  althouirh  tt 
afterwards  appeared  that  one  of  the  chief  bookkeepers  of  tfee 
company  had  made  manipulations  of  the  cash  book  for  tha  pur- 
pose of  defraudinfiT  the  company  and  embenllngr  some  of  Itt 
funds,  which  could  not  have  the  effect  to  reverse  the  ruUnir  of 
the  oourt,  there  being:  sufficient  evidence  as  to  the  correctness  of 
the  books  so  far  as  the  accounts  and  risrhts  of  those  dealing 
with  the  company  were  concerned. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  G>unty,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

Graff  &  Latham,  for  Appellant 

The  court  erred  in  admitting  the  defendant's  account 
books  in  evidence.  The  rule  as  to  admission  of  shop  books 
is  limited,  with  the  proper  qualification,  to  such  as  are  kept 
for  that  purpose,  and  to  dealings  between  a  merchant  and 
his  customers  in  the  regular  course  of  business  as  a  mer- 
chant (i  Greenleaf  on  Evidence,  sees.  117,  118;  3  Black- 
stone's  Commentaries,  page  368.)  A  book  of  entries  of  cash 
transactions  is  not  admissible  under  the  rule  admitting  the 
books  in  evidence.  {Smith  v.  Rents,  131  N.  Y.  169;  Rudd 
V.  Robinson,  126  N.  Y.  113.)  If  it  be  assumed  that  the 
books  are  admissible,  subject  to  the  rule  governing  the  ad- 
missibility of  a  tradesman's  book  of  account,  respondent 
is  not  entitled  to  their  admission  as  it  does  not  appear  by 
independent  testimony  that  they  have  been  correctly  kept 
in  the  usual  course  of  business  (White  v.  Whitney,  82  Cal. 
166),  and  also  because  the  books  show  marks  of  alteration 
and  are  inaccurate  in  several  respects.  {Caldwell  v.  Mc- 
Dermit,  vj  Cal.  466.) 

Stephen  M.  White,  and  R.  H.  F.  VaHel,  for  Respondent 

Under  the  circumstances,  and  the  proof  of  defendant's 
honesty  and  integrity  in  keeping  its  accounts,  the  account 
books  were  regularly  and  properly  admitted  in  evidence 
before  the  court.  (See  Union  Bank  v.  Knapp^  3  Pick.  96; 
15  Am.  Dec.  181,  and  cases  cited  in  notes  on  pp.  192,  193, 
and  195;  Watson  v.  Phoenix  Bank,  8  Met.  217;  41  Am. 
Dec.  500;  Morse  on  Banks  and  Banking,  3d  ed.  sec.  295, 
and  cases  cited.) 

McFarland,  J. — ^This  is,  in  form,  an  action  to  recover 
certain  moneys  alleged  to  have  been  deposited  by  plain- 
tiff   with    defendant    at   various   times    from    January    i, 
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1887,  to  November  i,  1889,  to  be  held  by  defendant  in 
trust  for  plaintiff.  The  answer  denies  that  any  moneys 
were  deposited  with  defendant  in  trust,  and  avers  substan- 
tially that  during  the  times  mentioned  in  the  complaint 
defendant  was  engaged  solely  in  the  business  of  buying, 
selling,  and  dealing  in  lumber;  that  it  was  not  engaged 
in  banking  business,  and  was  not  in  any  respect  a  trust 
company;  that  from  August  31,  1887,  to  October  31,  1889, 
plaintiff  was  an  employee  of  the  defendant  in  the  lumber 
business;  that  between  August  31,  1887  and  April  29,  1889, 
plaintiff  did  make  certain  deposits  of  money  with  defend- 
ant, but  that  they  were  made  at  the  request  of  plaintiff  and 
for  his  accommodation  and  convenience,  and  not  for  the  ac- 
commodation of  the  defendant ;  that  during  said  times  plain- 
tiff made  purchases  of  lumber  from  defendant;  that  defend- 
ant has  fully  paid  plaintiff  for  his  services  and  for  all 
money  deposited;  that  defendant  kept  a  full  and  accurate 
account  of  all  transactions  between  it  and  plaintiff,  and 
that  upon  a  settlement  of  the  accounts  between  them  on 
October  31,  1889,  there  was  due  and  owing  from  plain- 
tiff to  defendant  the  sum  of  eighty-one  dollars  and  twenty- 
four  cents.  The  answer  also  set  up  the  statute  of  limi- 
tations as  to  all  items  prior  to  April  29,  1889.  The  court 
found,  substantially,  that  all  averments  of  the  answer 
were  true,  except  perhaps  as  to  the  statute  of  limitations 
and  gave  judgment  for  defendant  for  the  eighty-one  dol- 
lars and  twenty-four  cents.  Plaintiff  appeals  from  the  judg- 
ment and  from  an  order  denying  a  motion  for  a  new 
trial. 

The  main  contention  of  appellant  is  that  the  evidence 
does  not  support  the  findings,  but  this  contention  can- 
not be  maintained.  Appellant  does  not  pretend  to  have 
kept  himself  any  general  accoimt  of  the  various  trans- 
actions between  him  and  the  respondent.  He  relied 
upon  the  books  of  account  kept  by  the  respondent  of  its 
general  and  current  business,  and  made  no  objection  to 
the  state  of  his  accounts  with  respondent  as  reported 
from  its  books  until  long  after  he  had    grone    out    of    its 
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employment  The  only  evidence  of  importance  oflfered 
by  him  was  his  own  testimony  based  mainly  upon  writ- 
ten memoranda  which  he  said  he  had  made  from  mem- 
ory of  a  certain  book  in  which  he  had  made  some  entries, 
and  which  had  been  destroyed.  His  recollection  of  the 
things  to  which  he  testified  was  so  uncertain,  and  his 
testimony  in  chief  was  so  modified  in  his  cross-exammation, 
that  if  there  had  been  no  other  evidence  in  the  case  we 
would  not  be  justified  in  disturbing  the  findings  of  the 
court. 

Appellant  contends  that  the  court  erred  in  admitting 
in  evidence  the  account  books  of  respondent.  The  ob- 
jection to  the  introduction  of  the  books  was  not  upon  the, 
general  ground  that  the  books  of  respondent  were  not  com- 
petent evidence,  but  upon  the  ground  that  the  preliminary 
proof  of  their  correctness,  etc.,  was  not  sufficient.  The 
general  rule  is  that  where  certain  preliminary  proof  is  nec- 
essary to  the  introduction  of  any  kind  of  doctunentary  evi- 
dence, the  sufficiency  of  such  proof  is  to  be  determined 
in  the  first  instance  by  the  trial  judge,  and  that  his  de- 
termination of  the  matter  will  not  be  disturbed  unless  there 
has  been  an  abuse  of  discretion.  (Bryce  v.  Joynt,  63  Cal. 
378;  Butler  V.  Beech,  55  Cal.  28;  Verzan  v.  McGregor,  23 
Cal.  342.)  In  the  case  at  bar  there  was  clearly  sufficient 
evidence  of  the  correctness,  etc.,  of  the  books  to  warrant 
the  court  in  admitting  them  in  evidence.  Afterwards 
one  of  the  chief  book-keepers  of  respondent  absconded, 
and  it  appeared  that  he  had  made  certain  manipulations 
of  some  of  the  books — ^particularly  the  cash  oook — for  the 
purpose  of  defrauding  the  respondent,  and  embezzling 
some  of  the  funds;  but  there  was  clearly  sufficient  evidence 
as  to  the  correctness  of  the  books  so  far  as  the  accounts 
and  rights  of  those  dealing  with  the  respondent  were  con- 
cerned. The  evidence  as  to  the  acts  of  the  absconding 
book-keeper  is  not  sufficient  to  upset  the  ruling  of  the 
court  as  to  the  sufficiency  of  the  preliminary  proof  to  war- 
rant the  introduction  of  the  books.  There  is  noth- 
ing in  the  objections  to   questions    asked    witnesses    about 
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the  correctness  of  the  books;  and  there  is  no  other  point 
in  the  case  which  needs  notice. 

Judgment  and  order  affirmed. 

Fitzgerald^  J.  and  De  Haven,  J.,  concurred. 


CNo.  1901S.  Department  Two.— Febmarj  IS,  1894.] 

JEAN  LEONIS,    Appellant,  v.    M.    V.    BISCAILUZ, 
Respondent. 

Appbal — 9rxPUi.iLTZ0N  lOB  RiVBRB  4i<— iMTJttv ■NTAON.^Where  the  p&rtiet 
to  an  appeal  stipulate  that  the  errors  assismed  by  the  appellant 
are  well  taken,  and  that  the  judgment  may  be  reversed  ano 
the  cause  remanded  for  a  new  trial,  a  third  party  who  claims 
to  have  levied  upon  the  interest  of  the  respondent  In  the  lands 
in  controversy  will  not  be  permitted  to  Intervene  in  the  supreme 
court  and  to  file  a  brief  upon  the  merits  of  the  appeal,  and  the 
judgment  and  order  appealed  from  may  be  reversed  in  accord- 
ance with  the  stipulation. 

Id. — FRAUDULaMT    JUDOMSNT — ^RlOBTS    OP    JUDOKBNT    GbBDITOBr->LBVr  OP 

ExBCvnoK  PBMDBNTs  LiTB. — K.  llnal  Judirment,  if  fraudulently 
confessed  by  the  defendant  for  the  purpose  of  preventing  the 
application  of  the  property  in  controversy,  in  satisfaction  of  a 
claim  of  a  judgment  creditor  of  the  defendant,  the  plaintlif  par- 
ticipating in  such  fraudulent  purpose,  would  not  conclude  the 
rights  of  such  creditor  acquired  by  levy  of  execution  upon  the 
property  in  controversy,  as  the  property  of  the  defendant,  dar- 
liig  the  pendency  of  litigation. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

Reymert  &  OrMa,  and  Smith,  Winder  &  Smith,  for  Ap- 
pellant.    • 

R.  Dunnigan,  J.  R.  Dupuy,  and  B.  H.  Bentley,  for  Re- 
spondent 

De  Haven,  J. — ^The  parties  to  this  action  have  filed 
a  stipulation  herein  to  the  effect  "that  the  errors 
assigned  by  the  appellant  in  the  record  in  this  case  arc 
well  taken"  and  that  the  judgment  and  order  appealed 
from  shall  be  reversed,    and   the   cause   remanded   •'o    the 
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superior  court  for  a  new  trial,  and  have  moved  for  a  judg- 
ment in  accordance  with  this  stipulation.  The  motion 
is  opposed  by  one  Victoria  J.  de  Yorba,  who  has  filed  an 
affidavit  to  the  eflfect  that  since  the  rendition  of  the  judg- 
ment appealed  from  she  has  recovered  a  money  judgment 
against  the  respondent  here,  and  caused  an  execution 
thereon  to  be  levied  upon  the  land  in  controversy  in  this 
action;  ''that  she  is  informed  and  believes  that  upon  the 
technical  merits  of  this  appeal  the  respondent,  Biscailuz, 
will  be  entitled  to  have  his  said  judgment  against  Leonis 
confirmed,  but  the  affiant  avers  that  she  is  informed  and 
verily  believes  that  since  her  said  levy  on  said  interest 
of  Biscailuz  in  said  Leonis'  lands,  an  arrangement  has 
been  arrived  at  between  the  appellant,  Leonis,  and  respond- 
ent Biscailuz  that  by  some  form  of  consent  judgment,  or 
by  some  device,  the  particulars  of  which  cannot  be  as- 
certained by  affiant,  a  judgment  of  this  court  shall  be  suf- 
f erred  by  said  Biscailuz  to  be  taken  against  him  as  respond- 
ent in  favor  of  the  appellant,  Leonis,  the  effect  of  which 
arrangement  will  be  to  divest  the  said  Biscailuz  of  title 
to  the  lands  and  property  levied  on  by  affiant,  and 
thereby  prevent  the  affiant  from  the  collection  of  her 
said  judgment  from  the  said  Biscailuz."  It  is  also  stated 
in  the  affidavit  that  the  respondent,  Biscailuz,  is  insol- 
vent, and  has  no  other  property  than  that  in  controversy 
here  out  of  which  to  satisfy  the  Judgment  of  the  affiant, 
and  she  asks  to  be  allowed  to  intervene  in  the  action  in 
this  court,  and  to  file  briefs  on  the  technical  merits,  and 
that  the  court  dispose  of  the  cause  on  its  merits,  and 
without  reference  to  the  stipulation  of  the  parties  to  the 
record. 

The  application  is  certainly  a  novel  one.  Under  sec- 
tion 387  of  the  Code  of  Civil  Procedure  one  who  has  an 
interest  in  the  matter  in  litigation  may  be  permitted  to 
intervene  before  the  trial  of  an  action;  but  there  is  no 
authority  for  such  intervention  after  judgment,  and 
while  the  cause  is  pending  in  this  court  on  appeal;  nor 
has  a  stranger  to  the  record  any  right  to  call  upon  this 
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court  to  investigate  and  pass  upon  the  merits  of  an  appeal, 
when  the  parties  to  the  record  have  consented  to  an  af- 
firmance or  reversal  of  the  judgment,  without  such  inves- 
tigation and  decision.  Nor  is  it  at  ail  necessary  that  the 
party  thus  desiring  to  intervene  as  a  judgment  creditor 
should  be  permitted  to  obtrude  herself  into  the  case  at  thi:^ 
time  in  order  to  protect  her  rights.  The  cause  is  to  be  re- 
versed, and  when  it  is  remanded  to  the  superior  court  2>he  will 
have  the  right  at  any  time  before  judgment  in  the  action, 
to  present  her  petition  or  intervention  as  provided  in  section 
387  of  the  Code  of  Civil  Procedure,  and  have  the  same 
determined  .in  accordance  with  what  may  then  appear  ta 
be  her  rights  in  the  premises ;  but,  if  it  were  otherwise,  and 
final  judgment  was  to  be  rendered  in  this  court  or  in  the 
superior  court  against  the  respondent  herein  upon  his  con- 
fession or  stipulation  such  judgment,  if  fraudulently  con- 
fessed by  him  for  the  purpose  of  preventing  the  application 
of  the  property  in  controversy  to  the  satisfaction  of  the 
claim  of  the  judgment  creditor,  and  the  appellant  herein 
should  participate  in  such  fraudulent  purpose,  the  judgment 
thus  given  would  not  conclude  the  rights  of  such  creditor, 
although  her  rights  were  acquired  by  the  levy  upon  such 
property  during  the  pendency  of  this  litigation.  It  is  to 
'^fair  and  bona  Me  judgments,  and  not  to  fraudulent  ones, 
that  the  right  of  their  enforcement  against  purchasers  pen- 
dente  Kte  is  given.  For  no  obligation,  either  legal  or  moral, 
withholds  one  from  setting  up  his  vendor's  title  as  against 
him  who  has  fraudulently  contrived  with  his  vendor  to 
weaken  or  destroy  it  after  he  has  conveyed  the  property  to 
him.  No  principle  of  policy  or  convenience  requires  that 
such  judgment  should  conclude  his  rights."  (Haywood  v. 
Sledge,  3  Dev.  338.) 

It  follows  from  what  has  been  said  that  the  motion  for 
leave  to  intervene,  and  to  file  a  brief  herein,  must  be  denied, 
and  the  judgment  and  order  appealed  from  will  be  reversed 
in  accordance  with  the  stipulation. 

Judgment  and  order  reversed. 

McFarland,  J.,  and  Fitzgerald,  J.,  concurred. 
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[No.  192S0.   Department  One. — February  4.  1894.] 

THE  CITY  OF  SAN  PEDRO,  Ruspondent,  v.  THE 
SOUTHERN  PACIFIC  RAILROAD  COMPANY  et 
Au,  Appellants. 

ICVKICZPAL     COBPORATIONB— -Tma     TO     TiDB     L1AND8 ^iNJUNOnOM^-OON- 

8TRUCTION  or  WHARF  BT  RAIIAOAO  COMPANY — ^PBRMISSIOir    OF    SUB- 

TSTOB  Obnibal. — ^A  municipal  corporation  aa  such  haa  no  pro- 
prietary Interest  or  riparian  rights  In  tide  lands  situated  within 
Its  corporate  limits,  and  where  no  title  to  such  lands  appears 
to  have  passed  from  the  state,  the  municipal  corporation  cannot 
«Bjoita  a  railroad  company  from  driving  piles  for  the  construc- 
tion of  a  wharf  upon  such  lands  under  permission  of  the  sur- 
veyor general  of  the  state,  pursuant  to  section  478  of  tne 
Civil  Co^Le. 

iDi TB3HPA88    UPON    RlOHTB    OP   STATB — ^AOnON   BT    CiTT. — ^BTSB   If    the 

mot  of  the  railroad  company  In  building  the  wharf  be  a  trespass 
upon  the  rlirhts  of  the  state,  the  state  alone  has  the  right  to 
complain,  and.  In  the  absence  of  any  complaint  on  Its  part,  the 
railroad  company  cannot  be  questioned  about  the  nature  of  Its 
acts  at  suit  of  the  cliy. 

Id. ^AUTROBITT    OF    CiTT    TO    CONSTRUCT    WHAB'VBS — ^MUNICIPAL    GOTBBN- 

MBNT  Acr. — ^The  authority  given  to  cities  by  section  862  of  the 
Municipal  Government  Act  (Stats.  1891,  p.  884),  **to  construct, 
maintain,  and  operate  on  any  lanas  bordering  on  any  navigable 
bay  wltiiin  the  corporate  limits  of  such  city,  or  contiguous 
thoreto,  wharves,  piers,"  etc.,  does  not  clothe  a  city  with  an 
absolute  right  to  construct  a  wharf*  at.  any  point  on  Its  water 
front  which  It  may  select,  irrespective  of  the  right's  of  others; 
but  is  Intended  to  confer  upon  it  the  same  authority  to  do  the' 
acts  therein  enumerated,  which  a  natural  person  would  possess, 
and  kO  give  to  its  acts  a  sanction  which  It  would  not  other- 
wise have;  and  the  authority  thus  given  does  not  authorize  It  to 
prevent  the  erection  of  a  wharf  by  another  person,  who  has  a 
right  therefor,  or  who  does  not  infringe  upon  any  of  the  rights 
of  the  city. 

iBb — Umn  or  Bubvbtob  OBNaBALfB  PBBxnw— «eotion  878  of  the  Civil 
Code  does  not  limit  the  time  within  which  work  shall  be  com- 
menced for  the  construction  of  a  wharf,  under  the  surveyor  gen- 
eral's permit;  but  implies  the  oontinuanoe  of  the  permit  until 
the  use  is  prohibited  by  a  court  In  the  manner  prescribed  by 
that  section. 

In. — ^LacBNsa — ^Riobt  of  Wat — ^Rbvooation — FOBPBiniBa. — ^The  sur- 
veyor general's  permit  operates  only  as  a  license  of  a  right  of 
way  over  the  public  lands  of  the  state,  which  may  be  revoked 
by  the  state,  for  unnecessary  delay  on  the  part  of  the  railroad 
company  in  availing  Itself  of  the  privilege,  but  unless  the  state 
makes  the  objection,  the  privilege  cannot  be  declared  forfeited 
at  the  Instance  of  any  other  person. 

]D. — RBASONABUi  Dblat.— ▲  delay  or  suspension  of  work  by  a  rail- 
road company  in  building  a  wharf  which  is  part  of  Its  line  of 
road,  under  circumstances  rendering  the  delay  or  suspension 
prudent  or  necessary,  will  not  of  iUelf  work  a  forfeiture  of  its 
rights  to  construct  the  wharf. 

Id. — FoBFBiTUBB  OF  Fbanohisb — BzcLUBiVB  RiOHT  OF  Btais. — When  the 
right  to  the  forfeiture  of  a  oorporate  privilege  or  of  a  franchise 
exists.  It  can  be  invoked  oaly  at  the  Instance  of  the  state. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denjring  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  D.  Bicknellf  and  BickneU  &  Trask,  for  Appellants. 

Cheney  &  Cronin,  for  Respondent 

Harrison,  J.— In  March,  1887,  the  Southern  Pacific 
Railroad  Company  made  a  selection  of  a  right  of  way  over 
certain  public  lands  of  the  state,  for  the  location  and  con- 
struction thereon  of  tracks,  and  other  works  necessary  in 
the  extension  of  its  Wilmington  Branch,  and  on  the  7th 
of  April,  1887,  the  surveyor  general,  under  the  provisions 
of  section  478,  of  the  Code  of  Civil  Procedure,  issued  to 
it  a  permit  to  use  the  same.  The  lands  over  which  the 
right  of  way  was  so  selected  are  located  in  Wilmington 
bay,  within  the  corporate  limits  of  the  plaintiff,  and  a 
portion  thereof  are  tide  lands — ^that  is,  lands  between  the 
lines  of  high  and  low  water — ^while  another  portion  is 
continually  covered  by  the  waters  of  the  bay.  In  Decem- 
ber, 1891,  by  virtue  of  the  permit  thus  granted  by  tfie 
surveyor  geni:ral,  the  defendants  commenced  to  drive  piles 
from  the  extremity  of  the  wharf  theretofore  constructed 
by  the  niilroad  company,  and  had  driven  them  for  the 
lengfth  of  about  six  hundred  and  sixty  feet,  when  the  plain- 
tiff brought  the  present  action  to  enjoin  and  restrain  them 
from  further  prosecuting  their  work.  The  grounds  upon 
which  the  plaintiff  bases  its  rights  to  the  relief  sought 
are  that  the  lands  upon  which  the  defendants  were  driv- 
ing the  piles  are  within  its  corporate  limits,  and  form  a 
portion  of  its  water  front;  that  it  has  certain  statutory 
and  riparian  rights  over  said  land  and  water  front,  and 
that  in  the  exercise  of  these  rights  it  was  about  to  con- 
struct a  wharf  and  landing-place  at  the  point  where  the  de- 
fendants were  driving  the  piles :  that  the  driving  of  the  piles 
and  building  a  wharf  at  that  point  by  the  defendants  will 
prevent  it  from  erecting  a  wharf  or  landing-place  there,  and 
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that  the  acts  of  the  defendants  are  without  any  right  or 
authority.  The  court  made  findings  in  support  of  the  aver- 
ments in  the  complaint,  and  rendered  judgment  in  favor 
of  the  plaintiff.  From  this  judgment  and  order  denying 
a  new  trial  the  defendants  have  appealed. 

The  court  finds:  "That  the  defendants  were  proceeding 
to  drive  said  piles  in  a  continuous  row,  close  to  the  line  of 
mean  low-water  mark,  and  almost  parallel  to  the  channel 
of  Wilmington  bay ;  that  for  a  distance  of  about  two  hundred 
feet  the  said  piles  were  driven  below  mean  low-water 
mark,  and  that  said  piles  were  driven  below  low  tide  at 
that  portion  of  the  premises  described  in  plaintiff's  complaint 
as  adjoining  the  southerly  end  of  the  wharf  of  the  Southern 
Pacific  Railroad  Company."  It  does  not  appear  that  the 
state  has  ever  parted  with  its  title  to  these  lands,  either  those 
between  the  lines  of  high  and  low  tide  or  those  which  are 
at  all  times  covered  with  water^  and  unless  the  plaintiff 
has  some  rights  in  the  lands  which  the  acts  of  the  defend- 
ants will  tend  to  impair,  it  is  not  entitled  to  the  relief  sought. 
The  plaintiff  cannot  enjoin  the  defendants  from  prosecut- 
ing their  work  of  driving  piles  within  the  terms  of  the  sur- 
veyor general's  permit,  unless  such  work  is  an  invasion  of 
some  right  of  the  plaintiff,  and  the  burden  of  estabishing 
that  fact  rests  upon  it  If  it  should  be  assumed  that  the 
acts  of  the  defendants  are  a  trespass  upon  the  rights  of  the 
state,  the  state  alone  has  the  right  to  complain,  and,  in  the 
absence  of  any  complaint  on  its  part,  the  defendants  are 
not  to  be  questioned  about  the  nature  of  these  acts  of  tres- 
pass. {People  V.  Davidson,  30  Cal.  379.)  Hence,  it  is 
unnecessary  to  determine  whether  the  legislature  could,  by 
special  act,  disincorporate  the  town  of  Wilmington.  (Stats, 
of  1887,  pp.  108,  109.) 

The  plaintiff  is  a  municipal  corporation  of  the  sixth 
class,  and  was  organized  as  such  February  27,  1888, 
subsequent  to  the  date  of  the  permit  given  to  the  defend- 
ants by  the  surveyor  general.  As  such  municipal  cor» 
poration,  it  is  only  one  of  the  agencies  of  the  state  to 
aid  it  in  the  discharge    of    its    j^litical    duties,    and    al- 
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diough  the  lands  upon  which  the  defendants  were  driving 
the  piles  are  within  the  corporate  limits  of  the  plaintiff, 
the  plaintiff  has  not,  for  that  reason,  any  proprietary  in- 
terest in  these  lands,  nor  is  it  the  owner  of  the  soil,  or 
clothed  with  any  riparian  rights.  Its  right  to  construct 
a  wharf  rests  upon  the  provision  of  section  862  (11)  of  the 
Municipal  Government  Act  (Stats,  of  1891,  p.  234),  by 
which  it  has  authority  to  "construct,  maintain,  and  operate 
on  any  lands  bordering  on  any  navigable  bay,  within  the 
corporate  limits  of  such  city,  or  contiguous  thereto,  wharves, 
piers,"  etc.  The  authority  given  in  this  section  does  not, 
however,  clothe  the  plaintiff  with  an  absolute  right  to  con- 
struct a  wharf  at  any  point  on  its  water  front  which  it  may 
select,  irrespective  of  the  rights  of  others;  but  is  intended 
to  confer  upon  it  the  same  authority  to  do  the  acts  therein 
enumerated  which  a  natural  person  would  possess,  and  to 
give  to  its  acts  a  sanction  which  it  would  not  otherwise 
have.  A  municipal  corporation  can  exercise  only  such 
powers  as  are  conferred  upon  it  by  the  legislature,  and,  in 
the  absence  of  the  authority  above  conferred,  the  plaintiff 
would  not  be  authorized,  under  any  circumstances,  to  erect 
or  maintain  a  wharf;  but  the  authority  thus  given  does  not 
authorize  it  to  prevent  the  erection  of  a  wharf  by  anodier 
person,  who  has  a  right  therefor,  or  who  does  not  infringe 
upon  any  of  the  plaintiff's  rights. 

The  court  also  found  that  there  had  been  an  aban- 
donment  and  nonuser  of  the  portion  of  the  lands  within 
the  limits  of  the  permit  beyond  the  existing  wharf,  and 
that  by  reason  thereof  these  lands  were  excluded  from 
the  permit.  The  record  does  not  contain  any  evidence 
showing  an  "abandonment"  of  the  rights  conferred  by 
the  permit,  and  we  have  been  cited  to  no  statute  or  rule 
of  law  by  which  a  failure  on  the  part  of  the  railroad 
corporation  to  construct  its  wharf  immediately  upon  re- 
ceiving the  permit  would  work  a  forfeiture  of  its  rights. 
Section  478  of  the  Civil  Code,  under  which  the  permit 
is  granted,  does  not  limit  the  time  within  which  the 
work    shall    be    commenced,    and    the    clause    therein  by 
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which  the  surveyor  general  is  directed  to  "issue  to  the  cor- 
poration a  permit  to  use  the  same,  unless  on  petition  prop- 
erly presented  to  the  court  a  review  is  had,  and  such  use 
prohibited,"  implies  the  continuance  of  the  permit  unti! 
such  use  is  prohibited  in  the  manner  therein  prescribed.  As 
the  permit  is  only  a  license  for  a  right  of  way  over  the 
public  lands  of  the  state,  and  does  not  confer  any  proprie- 
torship in  the  lands  themselves,  the  state  would  have  the 
right  to  revoke  the  license  at  any  time,  and  would  oe  jus- 
tified in  doing  so  if  it  should  apppear  that  there  was  un- 
necesary  delay  on  the  part  of  the  corporation  in  availing 
itself  of  the  privilege,  but  unless  the  state  makes  the  ob- 
jection, the  privilege  cannot  be  declared  forfeited  at  the 
instance  of  any  other  person.  Upon  the  organization  of  a 
railroad  corporation,  it  makes  a  selection  of  the  route  over 
which  it  intends  to  construct  its  road,  and,  in  making  such 
selections,  ordinary  prudence  would  dictate  that  it  should 
include  the  entire  route  over  which  its  road  would  ultimately 
be  constructed.  Necessarily,  some  time  must  elapse  before 
the  road  can  be  completed,  and  circumstances  may  arise 
during  the  process  of  its  construction  which  will  render 
a  delay  or  suspension  of  work  not  only  prudent,  but 
even  necessary.  Such  delay  or  suspension  wzil  not  of  itself 
work  a  forfeiture  of  any  privilege  which  the  state  may  have 
granted,  unless  the  statute  under  which  it  was  granted  ex- 
pressly so  provides,  as  has  been  done  in  the  case  of  streef 
railroads.  (Civ.  Code,  sec.  502.)  And  it  is  a  well  recognized 
rule  that  when  only  the  right  to  the  forfeiture  of  a  cor- 
porate privilege  or  of  a  franchise  exists,  it  can  be  invoked 
only  at  the  instance  of  the  state.  (See  Western  Railroad 
Company's  Appeal,  104  Pa.  St.  399.) 

The  judgment  and  order  denying    a    new  trial  are  re- 
versed. 

Patbrson,  J.,  and  Garoutte,  J.,  concurred. 
Hearing  in  Bank  denied. 

CI.  Cau— 22 
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[No.   18199.  Department  One. — February  16,  1894.] 

AMANDA  J.  (FISKE)  MARCEAU,  Respondent,  v, 
THE  TRAVELERS'  INSURANCE  COMPANY,  ETC.. 
Appellant. 

Criminal  Law — Insanitt  as  a  Dbtbnbb. — ^Insanity,  aa  recosrnlzed  in 
the  criminal  law  of  this  state*  is  such  a  diseased  and  deransred 
condition  of  the  mental  faculties  as  to  render  the  person  in- 
capable of  distinffuishinff  between  rlflrht  and  wronff  in  relatfSn 
to  the  particular  act  with  which  he  Is  charged. 

Id. — IiKBBsiSTiBLa  IMPULSB. — Irreslstlble  impulse,  so  called.  Is  not,  oi 
Itself,  a  le^ral  defense  to  a  charge  of  lelony. 

LilFB  iNBURANCa — ^DBATH  CAUBBO  BT  INSANB  PBRSON — ETIDBNCB— RVLINO 

Without  PRBJxn>icB — ^Abstract  Tbbtimont  or  Expbbt  Wxtkbss.— 
In  an  action  upon  a  life  insurance  policy  where  the  company 
seeks  to  avoid  liauility  upon  the  ground  that  the  Insured  was 
killed  by  a  third  person,  and  the  plaintiff  claims  that  the  per- 
son doiniT  the  killing  was  insane  at  the  time  he  committed  the 
deed,  the  allowance  of  a  Question  asked  an  expert  on  insanity 
aa  to  whether  he  understood  "that  if  a  person  is  Insane  while 
they  may  theoretically  know  the  difference  between  riffht  and 
wronff,  that  they  are  incapabie  of  Juuffinsr  or  raslstlnff  an  Im- 
pulse to  do  wronsr*  to  which  the  witness  answered  that  **they 
have  no  power  to  resist  the  Insane  Impulse  they  have,  althouffH 
they  know  it  was  wronff,  and  they  will  hide  and  oonoeal  tli« 
evidence  of  their  crime,  very  often  with  more  partieularity  and 
insonuity  than  a  sane  person  would  do,"  is  not  prejudicial  error, 
the  testimony  beinff  in  the  abstract  to  a  certain  phase  or  kind 
of  insanity,  and  not  addressed  to  the  mental  condition  of  the 
person  killing  the  insured. 

In. — OBJBonoNABLB  QuBSTioN — ^Harmx^sb  Answbr. — ^Howsver  objec- 
tionable a  question  may  be,  if  the  answer  In  no  way  prejudices 
the  appellant's  ri^rhts,  error  of  the  oourt  in  allowing  the  answer 
to  be  siven  is  harmlesa. 

Bx— IMPROPBR  Instructions — ^Abusb  or  Piaa  or  Insanitt. — ^In  a  civil 
aotlon  upon  an  insurance  policy,  where  the  party  who  killed  the 
Insured,  and  whose  insanity  is  in  question.  Is  not  a  partv  to 
the  action  nor  indirectly  interested  in  the  flnal  result  or  me 
litlgration,  an  Instruction  to  the  Jury  intimating  that  the  plea 
of  Insanity  has  led  to  abuse  in  the  administration  of  Justice, 
and  advising:  the  Jury  that  it  must  be  examined  and  con- 
sidered with  care,  although  proper  in  a  criminal  case,  skAuld 
not  be  sriven. 

Id. — EviDBNCB — Conviction  of  Murdbr — SANmr  or  Accusbd. — ^In  the 
civil  action  upon  the  insurance  policy,  the  jadffment-roU  In 
the  criminal  prosecution  of  the  person  who  killed  the  Insureo. 
showing:  that  he  had  been  convicted  of  murder  and  sentenced 
to  life  improsonment,  but  which  contained  no  sugrgrestlons  as 
to  his  Insanity,  is  not  admissible  In  evidence  on  the  part  ot 
the  insurance  company  for  the  purpose  of  showlngr  that  tue 
accused  could  not  have  been  insane  at  the  time. 

lA.  —  Facts  Obsbrvbd  bt  WiTNBssas  —  Witbdbawac  or 
Opinion  Evidbncb.  —  Upon  the  question  ot 

insanity        the        statements        of        witnessoB  mm         •^o 
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the  peculiar  conduct  and  conversation  of  the  person  charged 
with  insanity  as  observed  by  the  witnesses,  are  competenit 
evidence,  although  they  are  not  intimate  aoQualntances  within 
the  nManins  of  section  1870,  subdivision  10,  of  the  Code  ot 
Civil  Procedure,  nor  experts,  whose  opinions  may  be  ffiven 
upon  the  question  of  sanity  or  insanity;  and  the  withdrawal  oi 
their  opinions  from  the  jury,  does  not  carry  with  tt  their 
testimony  as  to  the  facts  observed  by  them. 

IDl — ^INSTBUCTION — ^INSAMB    IMFULSB— ACCIDBNTAJ.    KlLUNO    OF    INSURSD 

Pbbson. — Where  the  court  in  an  action  upon  an  insurance 
policy  instructed  the  Jury  correctly  as  to  the  law  of  insaniiy 
in  numerous  portions  of  the  charge,  an  instruction  that  if 
the  person  who  killed  the  insured  **was  then  impelled  in  so 
dolus:  by  an  insane  Impulse,  which  the  reason  that  was  leit 
to  him  did  not  enable  him  to  resist,  or  to  understand  its 
nature,  then  the  Injuries  were  unintentional  ....  and 
accidental  in  that  respect  within  the  meaning  of  the  policy.' 
la  to  be  construed  as  implyinir  that  he  was  incapable  of  weiffhlns: 
the  moral  qualities  of  the  act,  and  determinlnir  therefrom 
whether  it  was  rlffht  or  wronsr,  and  as  causins:  no  material 
injury  to  the  defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

Edward  Lynch,  for  Appellant. 

The  court  erred  in  permitting  alleged  expert  witnesses 
to  testify  that  a  person  is  insane  who  theoretically  knows 
the  difference  between  right  and  wrong,  but  is  incapable 
of  judging  or  resisting  an  impulse  to  do  wrong,  and  erred 
in  so  charging  the  jury.  {People  v.  Hoin,  tz  Cal.  121,  123 ; 
45  Am.  Rep.  651 ;  People  v.  Kernaghan,  72  Cal  622.)  The 
court  erred  in  refusing  to  give  instructions  on  insanity  di- 
rectly applicable  to  Stillman's  case,  absolutely  necessary, 
because  of  erroneous  testimony  as  to  emotional  insanity  and 
irresistible  impulse,  and  because  of  Stillman's  proved  ca- 
pacity to  distinguish  right  from  wrong.  {People  v.  Pico. 
62  Cal.  54;  People  v.  Dennis,  39  Cal.  637;  People  v.  Bum- 
herger,  45  Cal.  652.)  The  court  erred  in  excluding  evidence 
on  behalf  of  the  defendant  tending  to  show  that  subsequent 
to  the  murder  Stillman  was  not  insane,  this  evidence  be- 
ing offered  for  the  purpose  of  raising  the  presumption  that  at 
the  time  of  the  killing  he  was  not  insane.  The  record  of  his 
conviction  should  have  been  admitted  for  this  purpose.  (Pen. 
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Code,  sec.  1201,  subd.  i,  1367.)  The  court  erred  in  aUowing 
numerous  witnesses  to  testify  for  plaintiff  concerning  their 
opinions  as  to  Stillman's  mental  condition  who  were  not 
competent  to  give  an  opinion ;  because  they  were  not  medical 
experts,  and  because  they  were  not  intimate  acquaintances 
under  the  provisions  of  the  code.  (Code  Civ.  Proc.,  sec. 
1870,  subd.  10;  Goldstein  v.  Black,  50  Cal.  464;  Estate  of 
Carpenter,  94  Cal.  406.)  The  attempted  withdrawal  of  the 
so-called  expert  testimony  did  not  cure  the  error  in  admit- 
ting it.  {Schaeffer  v.  Kreitzer,  6  Binn.  432;  Delaware  etc. 
Canal  Co.  v.  Comes,  31  Pa.  St.  196,  197.) 

Dunne  &  McPike,  and  W.  D.  Grady,  for  Respondent 

There  was  no  error  in  the  exclusion  of  the  judgment-roll 
in  the  criminal  prosecution  against  Stillman.  (Code  Civ. 
Proc.,  sec.  1910;  Burke  v.  Wells,  Fargo  &  Co^  34  CaL  62; 
Gridley  v.  Boggs,  62  Cal.  190.)  The  court  did  not  err  in 
admitting  opinions  of  the  expert  witnesses  as  to  Stillman's 
insanity,  but  even  if  it  did  the  error  was  cured  by  the  with- 
drawal of  the  evidence.  (Yankee  Jim's  U,  W.  Co.  v. 
Cro^y,  25  Cal.  504;  Ward  v.  Preston^  23  Cal..  469;  People 
V.  Majors,  65  Cal.  138-49;  52  Am.  Rep.  295.)  The  court 
did  not  err  in  admitting  evidence  of  particular  acts  as  rele- 
vant to  the  question  of  Stillman's  insanity.  {Waterman  v. 
Whitney,  11  N.  Y.  157;  62  Am.  Dec.  71 ;  Boylan  v.  Meeker, 
28  N.  J.  L.  274;  Bates  v.  Bates,  27  Iowa,  no;  i  Am.  Rep. 
260 ;  Canadcfs  Appeal,  47  Conn.  450 ;  Colvin  v.  Worford,  20 
Md.  357;  Beaubien  v.  Cicotte,  12  Mich.  459;  Thompson  v. 
Updegraff,  3  W.  Va.  629 ;  Schouler  0.1  Wills,  sec  242 ;  Rice 
V.  Rice,  14  Am.  St  Rep.  831;  Estate  of  McDevitt, 
95  Cal.  17.) 

Garoutte,  J. — ^The  plaintiff  and  respondent,  Mrs. 
Marceau,  was  the  wife  of  John  D.  Fiske,  of  Fresno.  In 
July,  1890,  Fiske  was  shot  to  death  by  one  Stillman,  who 
was  subsequently  convicted  of  the  crime,  and  sen- 
tenced to  imprisonment  for  life.  At  the  *ime  of 
Fiske's  death  he  was  carrying  a  life  insurance  policy  for  Ae 
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sum  of  ten  thousand  dollars  in*  the  Travelers'  Insur- 
ance Company,  and  this  action  is  brought  to  recover 
from  such  company  the  amount  of  the  policy.  The 
policy  contained  a  clause  declaring  it  invalid  if  death  re- 
sulted from  "intentional  injuries  inflicted  by  the  insured  or 
any  other  person."  And  while  the  death  of  Fiske  is  not 
questioned  by  the  defendant,  it  is  claimed  that  his  death  re- 
sulted from  causes  that  bring  it  within  the.  prohibition  of  the 
clause  of  the  policy  we  have  just  quoted,  and  that  conse- 
quently plaintiff  is  not  entitled  to  recover. 

It  is  contended  upon  the  part  of  plaintiff  that  Stillman 
was  insane  at  the  time  he  committed  the  homicide,  and 
consequently  the  injuries  resulting  in  the  death  of 
Fiske  were  not  "intentional  injuries,"  within  the  mean- 
ing of  the  policy.  It  is  conceded  by  opposing  counsel  that 
if  Stillman  was  insane  at  the  time  he  fired  the  fatal 
shot  the  policy  remains  in  full  force  and  effect;  and 
thus  it  appears  the  insanity  of  Stillman  at  the  time 
of  the  homicide  is  the  fulcrum  upon  which  the  en- 
tire case  rests.  Judgment  went  for  plaintiff,  and  this  appeal 
is  prosecuted  from  that  judgment,  and  also  from  an  order 
denying  defendant's  motion  for  a  new  trial. 

I.  An  expert  witness  upon  the  subject  of  insanity  was 
placed  upon  the  stand,  and  the  following  occurred: 

"Q.  You  understand,  of  course,  that  insanity  is  the  re- 
sult of  a  diseased  mind,  do  you  not?    A.   Yes,  sir. 

"Q.  That  is  a  person  is  insane,  while  they  may  theoreti- 
cally know  the  difference  between  right  and  wrong,  that  they 
are  incapable  of  judging  or  resisting  an  impulse  to  do 
wrong? 

'The  defendant  objected  to  the  question,  on  the 
ground  that  it  is  incompetent,  the  \.itness  is  incompetent, 
and  the  fact  is  irrelevant  and  immaterial,  as  contradicting  the 
rule  of  insanity  established  by  the  supreme  court  of  this  state. 
The  court  overruled  the  objection,  and  the  defendant  ex- 
cepted. 

"A.  They  have  no  power  to  resist  the  insane  impulse 
ttiey    have,   although   they    know    it    is    wrong,    and    they 
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will  hide  and  conceal  the  evidences  of  their  crime,  very 
often  with  more  particularity  and  ingenuity  than  a  sane  per- 
son would  do." 

In  Hoin's  Case,  62  Cal.  120,  45  Am.  Rep.  651,  insanity, 
as  recognized  in  our  criminal  law,  is  declared  to  be  such  a 
diseased  and  deranged  condition  of  the  mental  faculties  as 
to  render  the  person  incapable  of  distinguishing  between 
right  and  wrong  in  relation  to  the  particular  act  with  which 
he  is  charged.  The  foregouig  appears  to  be  the  true  rule,  as 
declared  by  the  courts  of  England,  and  certainly  is  the  set- 
tled law  of  this  state,  and  we  cannot  recognize  the  so-called 
plea  of  irresistible  impulse,  of  itself,  as  a  legal  defense  to 
any  charge  of  felony.  Upon  an  examination  of  the  partic- 
ular question  and  answer  now  under  consideration,  we  see 
nothing  to  justify  a  reversal  of  this  judgment  and  a  retrial  of 
the  case.  Upon  a  close  analysis  of  the  question,  we  are  not 
prepared  to  say  exactly  what  it  does  mean.  It  certainly  is 
not  so  clear  as  to  be  fully  comprehended  by  the  average  jury 
of  the  present  day;  yet,  whatever  construction  may  be 
given  it,  and  it  is  probably  susceptible  of  more  than 
one,  the  harm  to  appellant,  if  harm  was  done,  is 
found  in  the  answer.  However  objectionable  a  question 
may  be,  if  the  answer  in  no  way  prejudices  appellant's 
rights,  then  the  error  of  the  court  in  allowing  the 
answer  to  be  given  is  harmless  error,  and  affords  no  ground 
for  complaint.  By  this  answer  Ae  witness  testi- 
fied in  the  abstract  to  a  certain  phase  or  kind  of 
insanity.  His  evidence  was  not  addressed  to  the  mental 
condition  of  the  man  Stillman,  but  was  directed  to  prin- 
ciples touching  a  certain  branch  of  insanity  in  gen- 
eral. In  order  that  the  jury  might  intelligently  and 
fully  understand  the  particular  issue  of  insanity  that 
was  to  be  submitted  to  them,  we  see  no  possible  objec- 
tion to  a  practice  of  placing  before  them  general 
information  bearing  upon  this  most  metaphysical  and 
abstruse  subject.  And,  although  the  witness  testified 
that  a  person  might  know  a  certain  act  to  be  wrong, 
and  yet  possess  no  power  to  resist  an  insane  impulse  to 
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commit  the  act,  still  it  was  for  the  court  in  its  instruc- 
tions to  the  jury  to  furnish  the  rule  by  which 
StiUman's  mental  condition  was  to  be  measured.  The  test 
is  inexorable;  he  is  sane  or  insane,  tried  by  that  rule  alone, 
and  all  the  evidence  upon  the  subject  of  insanity  is  pertinent, 
and  pertinent  only  for  the  purpose  of  determining  whether 
or  not  the  party's  mental  condition  satisfies  the  test  pre- 
scribed. 

2.  Appellant  complains  of  the  court's  refusal  to  give  two 
certain  instructions.  The  first  of  these  instructions  em- 
braced the  principle  we  have  quoted  from  the  Hoin  case 
as  to  the  true  rule  to  be  applied  upon  a  plea  of  insanity  in 
criminal  cases,  and  it  was  substantially  given  in  various 
forms  by  the  court  in  its  charge  to  the  jury.  It  was  not 
error  to  decline  to  again  reafiirm  the  law  bearing  upon  that 
question.  The  other  instruction  contains  an  intimation  that 
the  plea  of  insanity  has  led  to  abuse  in  the  administration  of 
justice,  and  advises  the  jury  that  it  must  be  examined  and 
considered  with  care.  This  instruction,  in  effect,  was  given 
in  the  criminal  case  of  People  v.  Pico,  62  Cal.  54,  but  we  see 
no  place  for  it  in  a  civil  action,  especially  in  view  of  the 
fact  that  the  party  charged  with  being  insane  is  neither  a 
party  to  the  action,  nor  even  indirectly  interested  in  the  final 
result  of  the  litigation. 

3.  Previous  to  the  trial  of  the  present  action  Stillman 
had  been  tried  and  convicted  of  the  murder  of 
Fiske,  and  sentenced  to  imprisonment  in  the  state  prison  for 
life.  Defendant's  counsel  offered  in  evidence  what  he 
termed  the  judgment-roll  in  that  case,  and  under  objection 
the  evidence  was  not  admitted.  As  stated  by  coun- 
sel, this  evidence  was  offered  for  the  purpose  of  showing 
that  during  the  pendency  of  the  murder  trial  no  proceedings 
were  had  indicating  that  Stillman  was  insane  at  that  time; 
that  no  suggestica  was  made  to  the  court  by  coun- 
sel that  he  was  then  insane;  that  the  statute  re- 
garding the  insanity  of  defendants  at  the  time  of  trial 
was  not  invoked,  and  that  the  record  offered  indicated  no 
suggestion    of    insanity;    and    counsel    areues    therefrom 
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that  the  presumptions  arise  from  these  facts,  first,  diat  the 
public  officials  did  their  duty,  and  also  that  the  de- 
fendant's attorneys  in  that  case  did  their  duty,  and  that  the 
plea  of  present  insanity  not  being  suggested,  either 
by  the  public  officials  or  private  attorneys,  the  second 
presumption  follows  that  Stilbnan  was  not  insane  at 
the  date  of  his  trial,  and  further,  those  presumptions  being 
established,  an  additional  presumption  follows  therefrom 
that  if  he  was  not  insane  upon  the  day  of  his  trial  he  was 
not  insane  upon  the  day  of  the  homicide.  We  are  entirely 
agreed  that  the  record  in  the  criminal  action  was 
properly  rejected.  The  last  and  material  presumption,  tbe 
one  which  defendant  seeks  to  invoke  to  his  advantage  in  this 
case,  arises  from  no  fact,  but,  on  the  contrary,  is  itself  based 
upon  a  foundation  of  presumptions,  and  such  a  foticidation  is 
too  tmstable  to  support  evidence  of  the  character  here  sought 
to  be  invoked.  Again,  we  think  the  plaintiff  could  not  be 
prejudiced  by  anything  done,  or  omitted  to  be  done,  in  that 
case.  She  was  not  a  party  to  the  action,  in  no  manner 
interested  in  the  result  of  the  litigation,  and  her  pecuniary 
interests  could  in  no  way  be  affected  by  the  result 
of  that  trial.  A  striking  illustration  of  this  principle  is 
found  in  Burke  v.  Wells,  Fargo  &  Co.,  34  Cal.  62.  One 
DriscoU  was  convicted  of  robbing  Wells,  Fargo  &  Ca  The 
parties  arresting  DriscoU  brought  an  action  against  that 
company  to  recover  a  reward  offered  for  the  arrest 
and  conviction  of  the  thief.  It  was  held  by  the 
court  that,  as  against  the  defendant,  Wells,  Fargo  &  Co.. 
that  company  being  a  stranger  to  the  action,  the  record  of 
conviction  was  no  evidence  that  DriscoU  was  the 
thief,  and  the  plaintiff  should  be  required  to  establish  that 
fact  by  independent  evidence  de  novo.  In  the  present  case 
if,  in  accordance  with  the  statute,  the  question  of 
StUlman's  insanity  at  the  time  of  the  trial  had  been 
suggested  and  a  jury  impaneled  to  pass  upon  that 
issue,  and,  after  investigation,  the  jury  had  rendered  a  ver- 
dict declaring  him  not  msane,  that  verdict  would  not  be 
evidence    in    this    action    against    the    plaintiff;    and    if  a 
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verdict  upon  the  direct  issue  would  not  be  evidence  her«y 
it  certainly  follows  that  the  record  offered  was  properly 
rejected. 

4.  It  is  insisted  that  the  court  erred  in  allowing  certain 
witnesses  to  give  their  opinions  as  to  Stillman's  insanity, 
because  it  is  claimed  they  were  not  intimate  acquaint- 
ances within  the  provisions  of  section  1870,  sub- 
division 10,  of  the  Code  of  Civil  Procedure.  The  tes- 
timony of  some  of  these  witnesses  to  the  extent  of  their 
opinion  as  to  Stillman's  insanity  was  subsequently  stricken 
out  upon  motion  of  counsel  offering  the  evidence,  and  inas- 
much as  the  court  at  the  time  directed  the  jury  to  disregard 
such  testimony  of  the  witnesses,  we  see  no  valid  objection  to 
the  course  pursued.  It  is  insisted  that  the  evidence  as  to  the 
conduct  and  conversations  of  Stillman,  as  testified  to  by 
these  witnesses,  also  should  have  been  taken  from  the  con- 
sideration of  the  jury,  but  we  do  not  understand  the  law  to 
be  that  none  but  intimate  acquaintances  are  allowed  to  testify 
to  the  peculiar  conduct  and  language  of  a  party  charged 
with  insanity.  The  right  to  give  an  opinion  as  to  a  person's 
sanity  or  insanity  is  limited  to  the  expert  and  the  intimate 
acquaintance,  but  the  limitation  goes  no  farther,  and 
this  distinction  is  recognized  in  the  Estate  of  Car- 
penter, 94  Cal.  406,  cited  by  appellant.  Referring  to  mat- 
ters, not  of  opinion^  but  merely  of  observation,  it  is 
there  said:  "As  to  such  obvious  appearances,  I  presume 
it  was  not  intended  that  the  rule  should  apply."  The  record 
is  quite  voluminous,  and  appellant  has  called  our  attention  to 
but  one  witness,  viz.,  Graham,  who  gave  an  opinion  as  to 
Stillman's  insanity  based  upon  an  acquaintanceship  with  him. 
We  have  found  no  other  in  the  record,  and,  as  to  Graham, 
there  is  no  question  but  that  he  was  an  intimate  acquaintance 
within  the  provision  of  the  code,  and  also  within  the  prin- 
ciples declared  in  the  Estate  of  Carpenter,  supra. 

6.  The  following  instruction  is  attacked  as  stating  an  un* 
sound  proposition  of  law: 

'The   court   instructs   you   that   if  you   believe   from   a 
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preponderance  of  tike  evidence  that  the  said  John 
D.  Fiske  came  to  his  death  by  reason  of  injuries 
inflicted  upon  hun  by  one  J.  L.  Stillman,  on  or  about  July 
26,  1890,  in  this  county,  and  without  fault  or  provocation 
on  the  part  of  said  Fiske,  and  that  the  said  Stillman  at 
the  time  of  inflicting  said  injuries  was  insane  and  incapable 
of  discerning  between  right  and  wrong  in  regard  to  the  act 
he  was  committing,  or  that  he  was  then  impelled  in  so  do- 
ing by  an  insane  impulse,  which  the  reason  that  was  left 
him  did  not  enable  him  to  resist,  or  to  understand  its  nature, 
then  the  injuries  were  unintentional  on  the  part  of  safd 
Stillman,  and  accidental  in  that  respect  withm  the  meaning 
of  said  policy."  The  latter  portion  of  this  instruction,  be- 
ginning with  the  conjunction  "or"  does  not  strictly  follow 
the  beaten  paths  established  by  this  court  in  declaring  what 
constitutes  insanity,  and  beaten  paths  are  always  safer  than 
new  and  untried  ones;  and  while,  owing  to  the  peculiar 
wording  of  the  instruction,  it  is  not  probable  that  it  in 
any  degree  enlightened  the  jury  as  to  the  law  of  the 
case,  yet,  upon  a  fair  construction,  we  think  it  comes 
within  the  law  of  insanity,  as  legally  applicable  to  tiie 
present  case,  and  vaguely  states  in  a  different  form  the  same 
principle  found  in  the  former  portion  of  the  instruc- 
tion. If  a  man  commits  a  homicide  under  an  in- 
sane impulse,  and  at  the  time  does  not  possess  suffi- 
cient reason  to  understand  the  nature  of  the  act, 
he  certainly  is  in  such  a  condition  of  mind  that  he  is  in- 
capable of  weighing  the  moral  qualities  of  the  act,  and 
determining  therefrom  whether  it  is  right  or  wrong; 
and  we  think  this  to  be  its  legitimate  construction.  The 
instruction  surely  bears  no  relationship  to  the  theory  of 
irresistible  impulse,  frowned  upon  and  rejected  in  People 
V.  Hoin,  62  Cal.  120,  45  Am.  Rep.  651,  and  does  not,  either 
in  letter  or  spirit,  countenance  the  doctrine,  which 
is  there  cast  out,  as  having  no  place  in  the  law  of  insanity 
in  this  state.  In  addition  to  this  instruction,  the 
court  fully  and  correctly  stated  to  the  juy  the  law 
of  insanitv  in  numerous  other  portions  of  its  chai^*   anrf 
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we  are  satisfied  that  no  material  injury  resulted  to  defend- 
ant from  the  charge  we  have  just  considered. 

7.  We  will  not  enter  into  a  discussion  of  the  evidence  in 
detail  for  the  purpose  of  indicating  that  it  is  sufficient  to 
support  the  verdict  of  the  jury.  It  is  enough  for  us  to  say 
that  upon  a  careful  examination  of  it  we  find  it  ample  and 
sufficient 

For  the  foregoing  reasons  it  is  ordered  that  the  judgment 
and  order  be  affirmed. 

Paterson,  ].,  and  Harrison^  J^  concurred* 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hear- 
ing in  Bank,  and  filed  the  following  opinion  on  the  20th  of 
March,  1894. 

Beatty,  C.  J.,  (dissenting). — ^I  dissent  from  the  order  of 
the  court  denying  a  rehearing. 

It  is  assumed  in  the  opinion  of  Mr.  Justice  Garoutte,  as  it 
has  been  in  the  argument  of  counsel,  that  the  same  test  is  to 
be  applied  in  determining  whether  the  death  of  Fiske  was 
caused  by  an  injury  intentionally  inflicted  within  the  mean- 
ing of  this  policy,  as  is  applied  to  the  plea  of  insanity  in  a 
criminal  case.  Accepting  this  proposition  as  embodying  a 
correct  statement  of  the  law,  it  follows  that  unless  the  slayer 
of  Fiske  was  of  such  unsound  mind  at  the  time  of  the  killing 
as  not  to  know  the  nature  and  qualit>  of  the  act,  or,  in  other 
words,  so  insane  as  not  to  know  that  it  was  wrong  and 
criminal,  then  the  injury  was  purposely  inflicted  notwith- 
standing the  slayer  may  have  been  impelled  to  the  act  by  an 
insane  impulse  which  he  had  not  the  power  to  resist  F01 
such  is  undoubtedly  the  law  of  this  state  as  established  bv 
numerous  decisions  in  criminal  cases. 

This  bein^  so,  it  could  not  fail  to  prejudice  the  de- 
fendant to  allow  evidence  to  po  to  the  jury,  over  its  objec- 
tion, to  the  eflFect  that  there  is  a  kind  of  insanitv 
which  our  law  does  not  recognize  as  an  excuse  for  crimi- 
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nal  aca.  Such  testimony  was  wholly  uncalled  for.  It  was 
for  the  court  to  inform  the  jury  as  matter  of  law  what  in- 
sanity is,  and  to  confine  their  consideration  to  that  species 
of  insanity  which  the  law  recognizes.  But  the  ruling  ad- 
mitting the  evidence  quoted  in  the  opinion  of  the  court  over 
the  defendant's  objection  was,  in  effect,  a  declaration  to  the 
jury  that  it  was  material  for  them  to  know,  as  bearing  upon 
the  issue  to  be  found,  that  there  is  a  kind  of  insanity  other 
than  that  which  determines  responsibility  for  criminal  acts. 
Such  a  ruling,  unless  subsequently  cured  by  striking  out  the 
objectionable  testimony,  and  instructing  the  jury  unequivo- 
cally that  they  must  wholly  discard  it  from  their  considera- 
tion in  making  up  their  verdict,  is,  in  my  opinion,  not 
only  erroneous  but  highly  prejudicial.  And  I  think  it  is 
laying  down  a  most  dangerous  rule,  and  one  whidi  must 
lead  to  serious  abuses,  to  say,  as  the  court  does  say,  with 
reference  to  this  testimony,  that  there  is  "no  possible  ob- 
jection to  a  practice  of  placing  before  them  (the  jury) 
general  information  bearing  upon  this  most  metaphysical 
and  abstruse  subject."  The  aim  and  effort  of  courts  ought 
to  be  to  make  the  law,  which  jurors  are  to  consider  for  the 
])urpose  of  finding  a  verdict,  as  plain  and  simple  as  possible, 
and,  to  my  mind,  there  exist  the  gravest  possible  objections 
to  the  admission  of  witnesses  to  testify  to  that  whkh  is 
purely  matter  of  law,  and  especially  when,  as  in  this  case, 
such  testimony  is,  for  all  possible  purposes  of  the  trial, 
in  direct  conflict  with  the  law  governing  the  decision  of  the 
jury. 

But  the  error  of  the  superior  court  did  not  end  with 
the  admission  of  this  testimony.  So  far  from  striking 
it  out  and  instructing  the  jury  to  disregard  it,  the  court 
charged  the  jury  with  respect  to  insanity,  in  the  lan- 
guage quoted  in  the  opinion  of  Justice  Garoutte  (6th  para- 
graph.) In  this  instruction  two,  possibly  three,  dis- 
tinct hypotheses  are  stated,  upon  either  one  of  which  the 
jury  are  told  they  may  find  that  the  injuries  to 
Fiske  were  unintentional,  and  one  of  these  hypotheses 
clearly    is    the    insane    impulse    theory,   pure    and    simple. 
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The  attempt  in  the  opinion  of  the  court  to  give  to  this  pan 
of-  the  charge  a  meaning  consistent  with  the  doctrine  of  in- 
sanitjy  so  clearly  and  so  long  established  in  the  law  of  Cali- 
fornia, is,  to  my  mind,  a  failure;  and,  even  if  the  instruc- 
tion were  so  obscure  and  unintelligible  in  its  terms  as  to 
warrant  us  in  assuming  that  the  jury  did  not  understand  it 
in  an  objectionable  sense  because  they  could  not  understand 
it  at  all,  the  original  error  in  the  admission  of  the  testimony 
as  to  insane  impulse  would  remain  uncured. 

Because  of  the  errors  here  briefly  indicated,  I  think  that 
the  judgment  and  order  of  the  superior  court  are  erroneous, 
and  should  have  been  reversed. 


[Ko.   lilts.  D«i^rtin«nt  One. — ^February  IS,  18f4.] 

In  th<  Mattsr  o*  th«  Estate  o^  JONATHAN  THOMP- 
SON, Deceased. 

BflVAiBi  or  Dbcsasbd  Psbsoki — ^RmcoTAL  or  Trvstibs — Bquitt  Jn&iB- 
manom-'-Cnjavm  nr  inunAn  PsoenDnio— Wattmi  or  OBjaonoN. 
— A  petition  mod  In  the  super  lor  court  after  the  final  dletrlbu- 
tion  of  the  estate  of  a  decedent,  aeklnir  for  an  aoooantlnir  ano 
remoTal  of  trustees,  to  whom  the  residue  of  the  estate  hau 
been  distributed,  and  allefflnir  their  mismanagement  of  tne 
estate,  and  their  failure  to  report  or  account,  win  be  rs- 
sarded  as  a  bill  In  equity  addressed  to  the  equitable  power 
of  the  superior  court,  and  the  objection  that  the  petition  was 
entitled  'in  the  matter  of  the  estate"  of  the  decedent,  ana 
that  the  trustees  were  brought  In  by  citation  from  the  pro- 
bate division  of  the  superior  court,  is  waived  by  their  appear- 
ance and  answer  without  objection  to  the  form  of  the  petition, 
and  cannot  be  ur^d  upon  appeal  for  the  first  time. 

Id. AOOOIWTABILITT     OF     TBUSTH — ^MlNGLINO    OF    TRUST     PUKDS — COK- 

pounD  INTBBBST.*-A  trustoe  Of  an  estate  who  has  mlnirled  the 
trust  funds  with  funds  of  a  partnership  of  which  he  was  a 
member,  which  latter  funds  earned  about  eleven  per  cent  per 
annum  net,  and  who  Is  ffullty  of  ffross  neflrliflrenee  In  the  man- 
agement of  the  estate,  is  properly  chargeable  with  Interest 
upon  the  trust  funds  at  the  rate  of  ten  per  cent  per  annum, 
compounded  annually  up  to  the  time  of  the  settlement  of  his 
accounts;  but  it  is  error  for  the  court  to  make  such  charge 
continue  "so  lonsr  as  he  shall  remain  In  ofllce**  as  a  trustee. 
It  must  be  presumed  that  In  future  the  appellant  will  faith- 
fully dlseharire  the  duties  of  his  ofllce. 

mt    •»    VlOULTION         or  TBITST    RIGHT         OF  BnCBFIOIAar.    — 

Where  a  trustee,  In  manifest  violation  of  his 
trust,       has        applied       the      trust       funds      to     his      own 
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benefit  and  profit  In  trade,  a  court  of  equity  will  apply  tii« 
rule  of  annual  or  aeml-annual  resU,  If  It  will  be  moat  for 
tne  benefit  of  the  cestui  que  trust.  '^^^  ^'^^  '^^^  ^^  equity 
In  such  caaes  Is  to  take  care  that  all  the  rain  ahall  go  to  uie 

cestui  Que  trust, 

IDg — AOGOXTNTZNG — NacmxTT  ov  BxpaNDXTUBa — ^BUBOBN  OT  Pioord— Ih 
the  settlement  of  the  account  of  the  trustee  of  an  estate,  tne 
burden  of  provlnc  sa  expenditure  to  have  boon  necessary  Is 
upon  the  trustee. 

Id.— CoicpBNSATiOK  TO  Tbustmm  Qbobs  NMuosKca— Compensation 
to  trustees  Is  allowed  only  to  faithful  stewards  for  thetr  care, 
trouble,  and  responsibility  In  the  management  of  the  estate, 
and  compensation  Is  properly  refused  where  the  trustee  Is 
ffullty  of  erroas  neffliffence  In  the  management  of  the  estate, 
and  the  fact  that  the  will  Itself  provides  for  compensation  is 
ImmaterlaL 

Appsal  from  a  decree  of  the  Superior  Court  of  San  Lois 
Obispo  County,  settling  a  trustee's  account 

The  facts  are  stated  in  the  opinion  of  the  court 
WUcoxon  &  Bouldin^  and  /.  M.  Wilcoxon,  for  AppeDant 

The  probate  division  of  the  superior  court  had  no  juris- 
diction of  appellant  or  the  subject  matter  of  this  proceed- 
ing. {Busk  V.  Lindsey,  44  Cal.  121 ;  Wetzler  v.  Fitch,  5a 
Cal.  643 ;  Dean  v.  Superior  Court,  63  Cal.  473 ;  In  re  AUgier, 
65  Cal.  228;  In  re  Cahalan^  70  Cal.  604;  In  re  Ros/s  Bsiate, 
80  Cal.  174;  Verdier  v.  Roach,  96  Cal.  467,  478.)  The  court 
erred  in  charging  Goldtree  with  all  the  fund  that  came  to 
his  hands,  with  interest  at  the  rate  of  ten  per  cent  per 
annum,  compotmded  annually,  from  the  time  of  the  receipt 
of  the  money.  (Civ.  Code,  sees.  1917-20,  2262;  Estate  of 
Stott,  52  Cal.  403.)  If  it  was  sought  to  charge  appellant 
with  profits  made  out  of  the  trust  fund,  our  answer  is  that 
that  can  only  be  done  in  a  proceeding  m  equity.  {In  re 
Rose,  80  Cal.  174.) 

Myrick  &  Deering,  for  Respondents. 

The  superior  court,  sitting  in  probate  in  the  estate  of 
Thompson,  deceased,  had  jurisdiction  to  settle  the  account 
of  the  trustees,  the  trust  having  been  created  by 
will;  that  Goldtree  was  appointed  by  the  court  sit- 
ting in  equity  is  immaterial.  (Code  Civ.  Proc.,  sec.  1699.) 
The  superior  court,  sitting  in  probate,  may  use  its  equity 
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powers  in  the  exercise  of  its  probate  jurisdiction.  {Ver- 
dier  v.  Roach,  96  Cal.  467,  478;  Pennie  v.  Roach,  94  Cal. 
Si5>  521;  Estate  of  Burton,  93  Cal.  459,  464.)  The  court 
properly  charged  the  trustee  with  ten  per  cent  per  annum, 
compounded.  (Civ.  Code,  sees.  2229,  2236,  2237;  Gunter  v. 
James,  9  Cal.  643;  Estate  of  Holbert,  39  Cal.  597,  601 ;  Green 
V.  Clark,  31  Cal.  591 ;  Estate  of  Hittiard,  83  Cal.  423 ;  2  Pom- 
eroy's  Equity  Jurisprudence,  sees.  1075,  1076;  Estate  of 
Stott,  52  Cal.  403.)  The  court  properly  disallowed  all  com- 
missions on  account  of  the  gross  mismanagement  of  the  trust 
by  the  trustees.  (Dufford  v.  Smith,  46  N.  J.  Eq.  216;  Nor- 
ri/  Appeal,  71  Pa.  St  106.) 

L.  Lang,  for  John  Thompson..  Trustee. 

Paterson,  J. — ^This  is  an  appeal  by  Isaac  Goldtree,  one 
of  the  trustees  of  the  estate  of  Jonathan  Thompson,  de- 
ceased, under  the  will,  from  a  decree  settling  an  account. 

Thompson  died  in  the  county  of  San  Luis  Obispo,  on 
December  5,  1875,  leaving  a  will  in  which,  after  making 
certain  specific  bequests,  he  directed  the  residue  of  his  estate 
to  be  distributed  to  three  trustees,  to  hold  and  invest  Ae 
same,  and  deliver  the  income  thereof  to  four  sets  of  bene- 
ficiaries during  their  lifetimes;  an  J  thereafter  to  de- 
liver the  estate  to  the  children  of  the  first  named  bene- 
ficiaries. The  will  was  duly  admitted  to  probate;  and  on 
March  16,  1877,  the  estate  was  distributed  to  the  trustees, 
and  the  executors  were  discharged.  On  December 
22,  1884,  one  of  the  trustees  named  in  the  will  was  removed 
from  his  office  as  trustee,  and  the  appellant,  Gold- 
treCj  was  appointed  a  trustee  to  fill  the  vacancy. 
Ever  since  said  last-named  date,  Goldtree  and  John 
Thompson  have  been  sole  trustees  of  the  estate, 
Grierson,  one  of  the  trustees  named  in  the  will,  having  re- 
signed on  the  twenty-second  day  of  December,  1884. 
The  estate  consisted  of  a  large  amount  of  real 
estate,  lying  in  different  counties,  $11453.84  in  money, 
$11,015.22    in    promissory    notes,    cattle,    horses,    wagons, 
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machinery,  etc.     It  was  arranged  between  Thompson  and 
Goldtree  that  the  latter  should  hold  ah  the  monsy  collected 
or  belonging  to  the  trust,  and  manage  the  lots  in  the  towns  of 
San  Luis  Obispo  and  San  Jose,  and  that  Thompson  should 
take  charge  of  all  other  portions  of  the  trust  estate.    On  the 
day  of  his  appointment,  Goldtree  received  the  $11,453^ 
cash  belonging  to  the  estate,  and  deposited  the  same  to  the 
credit  of  the  general  account  of  Goldtree  Brothers,  a  part- 
nership of  which  he  was  a  member,  and  thereafter  said 
money  was  mingled  with  the  funds  of  the  partnership.    In 
the  years  1885  to  1886,  inclusive,  he  received  on  notes  be- 
longing to  the  estate  the  sum  of  $2,639.60,  which  the  court 
found;   ''together  with  the  $11453.84,  making  a  total  of 
$14,09344,  constituted  a  part  of  the  corpus  of  the  trust 
estate."    This    amount    was    reduced   by    payments    made 
pursuant    to    orders    of    the  court  aggregating  $1,742.90, 
leaving,   the  court   finds,  "corpus   for   which   Isaac   Gold- 
tree    was    chargeable    on    October    2,    1892,    the    sum    of 
$12,350,74."    All  of  the  moneys  received  by  G<Jdtree  were 
deposited    in    the    name    of    his    firm,    and   mingled  with 
the     funds     thereof.      No     separate     account     was     ever 
kept  of  the  moneys  received  by  him  as  trustee.    The  general 
account  was  drawn  upon  and  used  for  the  purposes  of  the 
business     of     their     partnership,     as     well    as     for     the 
trust    estate,    by    checks    signed    "Goldtree  Bro«."    The 
profits  of  the  general  business  of  Goldtree  Brothers  netted 
them    on    the    average,    for    the    years    1885    to    1892, 
inclusive,    about  11     per    cent    per    annum.      The    firm 
was  engaged  in  various  enterprises,  including  speculation 
in  land,  buying    grain,    the    lending    of    money,    and   the 
carrying  on  of  a  banking  business.    In  1890  Goldtree  left 
the   state    with   his    family    for   Europe,    and  at  all  times 
since   said   date   has   remained   out  of  the   state.    During 
this    time    he    has    left    the    management    of    the    trust 
to    the    book-keeper    of    his    firm,    and  to    his    attorney. 
During  the  years  1884  to  1892,  inclusive,  various  portions 
of    the    estate    had    been    in    litigation,    and    the    appel- 
lant has  paid  out  as  necessary  and  proper  disbursements, 
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mduding  attorney's  fees,  of  something  over  $13,000,  and. 
including  pa3rments  to  beneficiaries,  something  over  $14,000. 
The  beneficiaries,  becoming  dissastisfied  with  the  action  of 
the  trustees,  filed  a  petition  asking  that  the  latter  be  required 
to  account,  and  that  they  be  removed  from  ofiice.  There- 
upon appellant  filed  an  account,  showing  receipts  by  him  of 
trust  ftmds,  to  certain  items  of  which  an  objection  was  made, 
and,  after  a  hearings  the  court  disallowed  items  aggregating 
$1,070.73,  charged  appellant  with  the  corpus  of  the  estate 
received  by  him,  together  with  interest  thereon,  at  the  rate 
of  10  per  cent  per  annum,  compounded  annually,  and  credited 
him  with  the  allowed  disbursements.  Compensation  was 
denied  to  the  trustees,  and  appellant  was  directed  to  pay  10 
per  cent  per  annum  on  the  trust  money  belonging  to  the 
trust  and  in  his  possession  as  long  as  he  remained 
trustee,  the  court  in  its  finding,  however,  saying,  ''that  said 
Isaac  Goldtree  be  given  the  privilege  of  resigning  said 
trust" 

The  petition  asking  for  the  accounts  and  removal  of  the 
trustees  is  entitled,  "In  the  matter  of  the  estate  of  Jonathan 
Thompson,  deceased";  and,  in  accordance  with  its  prayer, 
there  was  issued  from  the  probate  division  of  the  superior 
court  a  citation  to  the  trustees,  requiring  them,  at  a  certain 
time,  to  appear  and  render  an  account. 

It  is  contended  by  the  appellant  that  the  superior  court,  sit- 
ting in  probate  in  the  estate  of  Thompson,  deceased,  had  no 
jurisdiction  of  the  matter  of  the  settlement  of  the  account 
of  the  trustees,  and,  technically  speaking,  this  is  true.  The 
will  of  Thompson  had  been  probated,  the  estate  distributed 
and  delivered  up  to  the  distributees.  The  executors  had 
been  discharged  in  the  probate  court  fifteen  years  before  this 
petition  was  filed.  Goldtree's  powers  came  through  an  order 
of  the  superior  court  in  equity,  but,  while  it  is  true  that  the 
probate  and  equity  jurisdictions  of  the  superior  court  are 
separate  and  distinct,  that  the  former  furnishes  a  method  of 
administering  the  affairs  of  a  decedent,  and,  when  final  dis- 
tribution has  been  had,  its  jurisdiction  is  exhausted,  and 
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it  is  peculiarly  for  a  court  of  equity  to  appoint  and  control 
trustees  in  the  management  of  trust  estates,  yet,  under  our 
system,  the  same  tribunal  exercises  equity  and  probate  juris- 
diction. The  appellant  made  no  objection  to  the  form  of  the 
petition.  The  court  had  jurisdiction  of  the  subject  matter, 
and  the  objection  is  raised,  for  the  first  time  in  this  court,  that 
the  court  did  not  have  jurisdiction  of  the  person,  which,  of 
course,  was  waived  by  the  appearance  of  the  defendant  with- 
out objection.  The  petition  under  these  circumstances  may 
be  regarded  as  a  bill  in  equity  addressed  to  the  equitable 
powers  of  the  superior  court,  and  the  form  of  its  title  is  im- 
material. It  is  not  true  that  there  were  no  issues,  or  that  a 
burden  was  placed  upon  the  appellant  which  would  not  have 
been  upon  him  in  a  court  of  equity.  The  petitioners  alleged 
mismanagement  and  failure  to  account  or  report.  Pursuant 
to  the  order  contained  in  the  citation,  appellant  did  appear 
and  file  an  account  of  his  dealings  with  the  trust  estate,  and 
thereafter  specific  objections  were  made  to  certain  items. 
The  same  matters  were  in  issue  that  would  have  been  in 
issue  if  the  complaint  had  been  filed  in  equity,  and  the 
burden  of  proof  was  no  greater  in  the  one  case  than  it  would 
have  been  in  the  other. 

The  court  did  not  err  in  its  statement  of  the  account,  or 
in  charging  Goldtree  with  interest  at  the  rate  of  ten  per 
cent  per  anntmi.  The  funds  with  which  the  moneys  of  the 
estate  were  mingled  earned  about  eleven  per  cent  per  annum, 
net,  and  there  was  gross  negligence  in  the  management  of 
the  estate.  *'In  regard  to  interest  upon  trust  funds  the 
general  rule  is  that  if  a  trustee  has  made  interest  upon  those 
funds,  or  ought  to  have  invested  them  so  as  to  yield  interest, 
he  shall,  in  each  case,  be  charged  with  the  pay- 
ment of  interest.  In  some  cases  courts  of  equity 
will  even  direct  annual  or  other  rests  to  be  made,  the  effect 
of  which  will  be  to  give  to  the  cestui  que  trust 
the  benefit  of  compound  interest.  But  such  an  in- 
terposition requires  extraordinary  circumstances  to 
justify    it.      Thus,      for     example,     if     a     trustee,      in 
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manifest  violation  of  his  trust,  has  applied  the  trust  funds  to 
his  own  benefit  and  profit  in  trade,  ....  courts  of  equity 
will  apply  the  rule  of  annual  or  semi-annual  rests,  if  it  will 
be  most  for  the  benefit  of  the  cestui  que  trust.  The 
true  rule  in  equity,  in  such  cases,  is  to  take  care  that  all  the 
gain  shall  go  to  the  cestui  que  trust/'  (2  Story's  Equity 
Jurisprudence,  13th  ed.,  sec.  1277;  i  Perry  on  Trusts,  4th 
ed.,  sec.  471.) 

We  are  unable  to  see  that  the  court  erred  in  disallowing 
the  item  of  two  hundred  and  fifty  dollars  retainer.  The 
court  evidentiy  thought  it  was  an  unnecessary  expenditure. 
The  burden  of  proof  was  upon  the  appeUant  to  show  that  it 
was  a  proper  disbursement,  and  the  same  may  be  said  of 
the  other  items  mentioned  in  finding  21. 

Neither  did  the  court  err  in  refusing  to  allow  the  trustees 
commissions.  Compensation  is  allowed  in  cases  of 
this  kind  only  to  faithful  stewards  for  their  care, 
trouble,  and  responsibility  in  the  management  of  an 
estate,  and  it  matters  not  that  the  will  itself  pro- 
vided for  compensation,  which  is  conditioned  upon  a  faithful 
performance  of  the  trust.  There  are  many  reported  cases 
in  which  the  courts  have  refused  to  allow  commis- 
sions, where  the  negligence  exercised  by  the  trustees  was 
not  so  great  as  that  shown  in  the  case  at  bar. 
{Dufford  V.  Smith,  46  N.  J.  Eq.  216;  Norrisi'  Appeal,  71  t>a. 
St  126.) 

We  tiiink  it  clear,  however,  that  tiie  court  erred  in 
charging  the  appellant  with  interest  at  the  rate  of  ten  per 
cent  per  annum,  compounded  annually  so  long  as 
he  may  remain  a  trustee.  The  court  had  the  right 
to  deprive  him  of  commissions,  and  to  impose  upon  him 
interest  compounded  annually  up  to  the  time  of  the  settle- 
ment of  the  accounts,  but  did  not  have  the  right  to 
impose  a  penalty  for  his  future  conduct  of  the  affairs  of  the 
estate.  It  must  be  presumed  that  in  the  future  the  appellant 
will  faithfully  discharge  the  duties  of  his  office. 

The  cause  is  remanded  to  the  court  below  with  direc- 
tions to  eliminate  conclusion  of  law  No.  10  from  its  de- 
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cision,  and  to  modify  its  decree  by  striking  from  the  ninth 
paragraph  the  words  '"so  leng  as  he  shall  remain 
in  office/'  and  as  so  modihed  the  decree  will  stand 
affirmed 

Garoutte,  J.,  and  Harrison,  J.,  concurred. 

A  petition  for  a  hearing  in  Bank  having  been  filed,  the 
application  was  denied,  and  the  following  opinions  were 
rendered  thereon: 

The  Court. — Since  the  decision  in  this  case  was  filed  our 
attention  has  been  called  to  the  fact  that  the  decree  charges 
the  appellant  with  $14^75.21.  This  is  evidently  a  clerical 
mistake,  because  the  court  below  decided,  after  hearing  the 
evidence,  that  the  appellant  should  be  charged  with  $13,- 
296.90.  But  after  a  careful  computation  we  find  that  even 
the  latter  amount  is  too  great 

The  error  arose,  doubtless,  out  of  the  failure  to  consider 
the  fact  that  in  all  of  the  years  except  one  the  expenses 
allowed  exceeded  the  income.  Starting  with  the  sum  of 
$11453.84,  and  computing  the  interest  each  year  at  ten  per 
cent,  with  allowances  for  the  excess  of  expenses  over  in- 
come, the  amount  for  which  the  appeallant  should  be  charged 
is^i2,i54«68. 

It  is  ordered,  therefore,  that,  in  addition  to  the  modi- 
fication heretofore  directed,  the  court  below  change  the 
figures  of  the  decree  to  $12,154.68. 

BEaTTy,  C.  J.  (dissenting). — ^The  modification  made  in 
the  judgment  of  the  Department  in  this  case  does  not,  in  my 
opinion,  rectify  all  the  errors  of  which  appellant  has  a  right 
to  complain,  and  is  not,  therefore,  a  sufficient  ground  for 
denying  him  a  rehearing.  Even  allowing  that  he  is  justly 
chargeable  with  interest  compounded  annually  at  the  rate  of 
ten  per  cent  on  the  funds  in  his  hands,  he  is  still  entitled  to 
be  credited  with  the  payments  made  by  him  at  the  dates  when 
they  were  made.  By  the  method  of  computation  followed 
in  arriving   at  the  amount  of  the  judgment  now   ^ven, 
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interest  is  calculated  on  the  whole  of  each  annual  balance 
for  a  whole  year,  and  from  the  amount  of  principal  and  in- 
terest all  the  payments  made  during  the  year  are  aggregated 
and  deducted  as  if  they  had  all  been  made  on  the  last  day  in- 
stead of  having  been  made,  as  the  record  shows  they  were, 
from  time  to  time  during  the  year.  This  error  is  partially 
compensated,  it  is  true,  by  treating  his  receipts  in  the  same 
way,  but  since  his  payments  were  largely  in  excess  of  his 
receipts,  the  erroneous  method  of  computation  necessarily 
works  to  his  disadvantage. 

This,  however,  is  a  trifling  matter  compared  to  the  error — 
as  I  deem  it  to  be— of  allowing  interest  at  the  rate  of  ten 
per  cent,  instead  of  the  legal  rate  of  seven  per 
cent.  I  know  of  no  authority  for  allowing  interest, 
as  such,  at  any  greater  than  the  legal  rate.  It  is,  of  course, 
permissible  in  a  proper  pase  under  pleadings  properly 
framed  to  allow  actual  profits  realized  by  a  trustee 
upon  trust  funds,  and  there  is,  perhaps,  no  objection 
to  computing  or  measuring  such  profits  by  compounding  in- 
terest at  any  given  rate.  But  this  is  no  such  case,  certainly 
not  on  the  pleadings,  and,  in  my  opinion,  not  even  on  the 
findings. 

The  form  of  proceeding  by  petition  to  the  probate  court 
was,  confessedly,  a  mistake,  but  by  what  I  cannot  help  re- 
garding as  too  great  a  concession  on  the  part  of  this 
court,  the  petition  so  filed,  and  the  exceptions  to 
the  account  filed  by  appellant,  are  treated  as  the  equivalent 
of  a  bill  in  equity  by  a  cestui  que  trust,  against 
a  delinquent  trustee,  and  it  is  assumed  that  they,  together 
with  the  account  filed  by  appellant,  made  issues,  and, 
amongst  others,  an  issue  as  to  actual  profits  derived  by  the 
appellant  from  the  trust  fund.  In  my  opinion  no 
such  issue  was  made  on  the  most  liberal  construction 
that  can  be  given  to  the  petition  and  exceptions,  and, 
therefore,  the  superior  court  had  no  right  to  try  it  or  to 
decree  actual  profits.  It  is  also  a  serious  objection  to  the 
judgment  that  the  proper  parties  to  a  suit  in  equity 
were  not  before  the  court,  and,  on  the  evidence,  it  does 
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not  seem  to  me  that  the  appellant  has  been  guilty  of  such 
misconduct  as  to  call  for  the  infliction  of  a  penalty,  or  to 
entitle  the  petitioners  to  recover  anything  more  than  the 
fund  received  by  the  appellant,  with  legal  interest  com- 
pounded. 

For  these  reasons  I  dissent  from  the  order  denying  a 
rehearing. 


[No.   18086.   In   Bank— February  SO,   1894.1 

T.  W.  WILHELM  et  al..  Appellants,  v.  HENRY  SIL- 
VESTER, Respondent. 

MxNiNO  CuiiMS — ^LOCATION  OP  CBOB8  LdDOB. — ^A  Subsequent  location  of 
a  ffoM-bearinff  quarts  lode  crosslnff  the  claim  of  a  prior 
locator  of  another  lode  confers  no  rlffht  upon  the  subsequent 
locator  to  any  portion  of  the  cross  lode,  which  lies  within  tue 
boundaries  of  the  first  location. 

Id. — Construction  op  Rbtisbd  Statutbs. — Section  2SSS  of  the  Ke- 
vised  Statutes  of  the  United  States,  erlvlnff  to  locators  of  quarts 
claims  "the  exclusive  rierht  of  possession  and  enjoyment  of  all 
the  surface  included  within  the  lines  of  their  locations,  and 
of  all  veins,  lodes,  and  ledges  throuffhout  their  entire  deptn. 
the  top  or  apex  of  which  lies  inside  of  such  surface  lines,  ex- 
tended downward  vertically."  is  not  overcome  or  repealed,  o.* 
in  any  way  rendered  nugatory  by  section  SI 86  reffulatlnir  tn^^ 
Intersection  of  two  or  more  claims,  which  applies  only  to  in- 
tersections consistent  with  all  the  provisions  of  section  I8Z2. 

Id. — Construction  op  Conpuctino  SacnoNS. — ^The  rule  of  construc- 
tion that,  as  between  conflicting  sections  of  the  same  statute 
the  last  in  order  of  arrangement  will  control.  Is  to  be  In- 
voked only  as  a  last  resort,  and  where  the  connict  is  so  shari* 
and  complete  as  to  leave  qo  possible  room  for  ffivlnf  botti 
effect;  it  cannot  be  applied  where  the  provisions  are  capable 
of  reconciliation. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Nevada 
County. 

The  facts  are  stated  in  the  opinion  of  the  court 

Kiits  &  Bowman,  for  Appellants. 

A.  Burrows,  for  Respondent. 

McFarland,  J. — ^This  case  was  submitted  to  the  court 
below  upon  an  agreed  statement,  which  shows  the  fol- 
lowing   facts:     Defendant's  grantor,  in  December,    1870. 
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discovered  a  gold-bearing  quartz  vein,  which  ne  called  the 
New  Idea  Lode,  and  made  a  valid  location  thereof,  includ- 
ing surface  ground  fifteen  hundred  feet  long  and  six  hundred 
feet  wide.  The  New  Idea  Lode  runs  nearly  north  and  south 
through  the  center  of  said  surface  ground,  and  the  land  on 
which  the  location  was  made  was  at  the  time  public,  un- 
claimed, and  unoccupied  public  land  of  the  United  States. 
It  is  admitted  that  said  location  was  a  valid  one,  and  that 
since  then  defendant  and  his  grantor  have  complied  with  all 
the  laws  and  customs  necessary  to  continue  the  validity  of 
said  location.  About  a  year  afterwards,  to  wit,  on  December 
4,  1880,  the  plaintiffs  discovered  a  gold-bearing  lode  which 
commenced  east  and  outside  of  the  said  New  Idea  claim, 
and  thence  ran  westerly  across  said  New  Idea  claim  at 
nearly  right  angles, .  and  intersected  said  New  Idea  Lode, 
and  they  attempted  to  locate  a  claim  fifteen  hundred 
feet  long  and  six  hundred  feet  wide  across  the  said  prior 
location  of  the  defendant,  and  did  the  formal  acts  which 
are  required  by  mining  laws  and  customs  in  making 
valid  locations,  and  have  since  done  the  necessary  work, 
etc.,  to  maintain  said  location.  The  said  asserted  location 
of  plaintiffs  is  called  the  South  Scotia  Lode  and  Claim, 
and  they  contend  that  by  said  subsequent  attempted  location 
they  have  acquired  the  title  to,  and  right  of  pos- 
session of,  the  said  South  Scotia  Lode  where  it  lies  within 
the  surface  ground  of  said  defendants'  New  Idea 
claim.  Defendants  claim  that  the  plaintiffs,  by  said 
attempted  subsequent  location,  acquired  no  right  what- 
ever to  any  portion  of  the  said  South  Scotia  Lode  which 
lies  within  the  boundaries  of  defendants'  location. 
The  plaintiffs  brought  this  action  to  enforce  their 
right  to  the  South  Scotia  Lode  within  the  limits  of  the 
said  prior  location  of  defendants.  The  court  fotind 
in  favor  of  defendants,  and  the  plaintiffs  appeal  from  the 
judgment. 

We  think  that  the  decision  of  the  superior  court  was 
right,  and  that  *he  judgment  should  be  affirmc!.  Sec- 
tion 2322  of  the  Revised  Statutes  of  the  United  States, 
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which  is  a  re-enactment  in  this  respect  of  the  act  of  May  lo, 
1872,     provides     that     the     locators     of     quartz     claims 
where  no  adverse  claim  existed  on  the  loth  of  May,  1872, 
io     long    as     they     comply  with  the  laws  of  the  United 
States  and  local  customs,  "shall  have  the  exclusive  right 
of  possesion  and  enjo3rment  of  all   the   surtace   included 
within    the    lines    of    their    locations,    and    of    all    veins, 
lodes,  and  ledges  throughout  their  entire  depth,  the  top  or 
apex    of    which    lies    inside    of    such    surface    lines,    ex* 
tended    downward    vertically/'     This    language    is    dear 
and    explicit,    and    in    designating    the    property    rights 
of  locators  is  in  no  wise  ambiguous  or  uncertain.    It  ex- 
pressly, and  in  language  which  needs  no  construction,  grants 
to    such    locators    every    ledge    or    lode,    the    top    01 
apex  of  which  lies  within  the  surface  lines  of  the  location, 
that    is,    such  part  of  the  ledge  as  lies  within  such  lines. 
And     there     is     no     limitation     or    exception     of     any 
such  ledge  mi  account  of  the  direction  in  which  it  may 
run.    It   may   be   parallel   with   the   originally    discovered 
ledge,  or  may  approach  it  at  right  angles,  or  at  an  obtuse 
angle,  or  at  an  acute  angle,  it  may  intersect  it  or  not,  and 
still  it  will  be  clearly  within  the  language  of  the  said  section. 
It  is  contended,  however,  by  appellant  that  diis  posi- 
tive  language   of  said   section  2322   is   overcome,  or  re- 
pealed,   or    in    some    way    rendered    nugatory    by    the 
provisions  of  section  2336  of  safd  Revised  Statutes.    That 
section    is    as    follows:    "Where  two  or  more  veins  inter- 
sect or  cross  each  other,  priority  of  title  shall  govern,  and 
such    prior    location    shall    be    entitled    to    all    ore    or 
mineral  contained    within    the  space    of    intersection;    but 
the  subsequent  location  shall  have  the  right  of  way  through 
the     space     of    intersection     for     the     purposes     of    the 
convenient     working     of     the     mine.    And     where     two 
or   more   veins    unite,   the   oldest   or   prior   location   shall 
take    the    vein    below    the    point    of    union,    including   all 
the    space    of    intersection."    It    will    be    observed,  how- 
ever, that  this  latter  section  does  not  undertake    to    give 
to  any  person  the  right  to  make   a   valid  location   of   a 
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quartz  ledge  across  either  the  surface  ground  or  the  lode  of 
a  prior  locator.  It  merely  assumes  that  there  may  be  in- 
stances where  there  may  be  certain  kinds  of  intersections  of 
lodes  where  both  the  prior  and  the  latter  locators  may  have 
some  rights.  And  if  there  can  be  a  reasonable  and  apparent 
construction  of  section  2336  by  which  it  will  not  be  in  con- 
flict at  all  with  section  2322,  then  such  construction  should 
govern.  Now  there  are  cases  where  the  owners  of  ledges 
whidi  intersect  may  each  have  rights  entirely  distinct  from, 
and  which  do  not  conflict  at  all  with,  the  clear  and  positive 
language  of  section  2322.  Passing  the  consideration  of  the 
possibility  of  a  subsequent  locator  acquiring  rights  as 
against  the  prior  tocator  by  adverse  user,  it  must  be 
remembered  that  the  Revised  Statutes  were  not  intended  to 
impair  the  rights  of  quartz  miners  in  cases  where  the  loca- 
tions were  made  before  May  10,  1872.  (Rev.  Stats., 
sec.  2344.)  Prior  to  the  time  when  Congress  undertook  to 
l^slate  upon  the  subject  of  the  location  of  quartz 
mines,  such  location  was  regulated  entirely  by  local. rules 
and  customs;  and  while  those  rules  and  customs  had  a  gen- 
eral similarity  through  out  mining  regions,  there  were  still 
some  districts  in  which  they  differed  quite  materially  from 
the  general  customs.  For  instance,  in  some  localities 
quartz  claims  were  held  by  square  location,  the 
owner  not  being  allowed  to  go  beyond  his  side  lines 
to  follow  his  lead  under  ground;  and  in  other 
localities  there  were  what  are  known  as  ledge  loca- 
tions— ^that  is,  where  the  ledge  alone  was  located 
without  any  surface  ground.  Now,  then,  the  provi- 
sions of  section  2336  can  readily  be  construed  as  intending 
to  protect  the  rights  of  such  old  ledge  locations. 
But  in  the  second  place  there  are  two  kinds  of  intersec- 
tions of  quartz  ledges.  They  sometimes  intersect,  and 
sometimes  unite,  in  their  horizontal  extension,  or,  as 
the  miners  call  it,  their  strike;  but  they  may  also  inter- 
sect or  unite  on  their  dip;  that  is,  they  may  intersect 
laterally  in  their  downward  course.  Now,  when  they 
intersect  laterally,  as  last  above  stated,  the  owner  of  each 
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ledge  has  rights  at  the  point  of  intersection  entirely  con- 
sistent with  all  of  the  provisions  of  section  2322.  In  such 
a  case  the  owner  of  a  claim  on  land  adjoining  that  of  a  prior 
locator  would  have  a  right  to  follow  his  ledge  as  it  dipped 
laterally  underneath  the  surface  ground  of  his  neighbor, 
and  if  his  ledge  intersected  the  ledge  of  the  prior  locator 
he  would  have  the  right  of  way  through  it  under  the 
statute,  the  older  locator  merely  having  the  quartz  at  the 
exact  point  of  intersection;  but  his  right  to  thus  follow 
his  vein  underground  would  be  an  entirely  different  thing 
from  the  right  asserted  in  the  case  at  bar  by  appellant  to 
enter  upon  the  surface  of  defendants'  prior  location  and 
locate  a  claim,  the  top  or  apex  of  which  was  within  the 
surface  location  of  defendants'  ground.  And  to  such  an 
intersection  the  provision  of  section  2336  can  be  readily 
applied  in  perfect  consistency  with  the  provisions  of  sec- 
tion 2322. 

Moreover,  there  is  strong  reason  for  thinking  that  such 
an  intersection  was  the  very  one  in  the  mind  of  Congress 
when  it  passed  section  2336;  for  in  that  section,  and 
speaking  of  the  same  subject,  it  says  that:  "where  two  or 
more  veins  unite,  the  oldest  or  prior  location  shall  take 
the  vein  below  the  point  of  union,"  and  if  the  other  kind 
of  intersection  was  in  the  minds  of  the  legislators  at  that 
time,  they  would  not  have  used  the  word  "below";  for 
"below"  would  not  apply  at  all  to  a  union  on  the  strike  of 
two  veins,  such  as  the  appellants'  rights  depend  on  in  the 
case  at  bar.  These  views  make  the  two  sections  under  re- 
view entirely  harmonious;  and  the  fundamental  rule  of 
construction  is  to  reconcile  apparently  contradictory  pro- 
visions of  the  statute  where  it  can  be  reasonably  done.  And, 
if  we  look  at  the  apparent  intention  of  Conorress,  there 
would  seem  to  be  no  possible  reason  for  giving  to  the  first 
locator  all  the  veins  within  his  surface  lines,  except 
those  that  happen  to  run  in  a  particular  way.  Under 
appellants'  contention,  if  the  course  of  a  vein  was  such 
that  it  intersected  with  tne  original  vein  of  the  prior 
locator  a  few  feet  before  it  reached  the  end  line,  it  wouM 
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not  belong  to  such  original  locator;  but,  if  the  point  of 
intersection  was  a  few  feet  beyond  his  end  line,  then  he 
would  own  it  There  would  be  no  good  reason  for  sup- 
posing that  Congress  intended  such  a  result  when  not 
using  any  language  to  express  such  intention.  More- 
over, how  was  it  possible  for  appellants  to  locate  any  part 
of  a  quartz  ledge  on  the  surface  of  respondents'  claim? 
It  is  the  universal  rule  that  a  valid  mining  location  can  be 
made  only  upon  unappropriated  public  land — tliat  is,  at 
least  as  against  the  prior  appropriator.  It  was  even  held 
by  the  supreme  court  of  the  United  States  in  Guillim  v. 
Donnellan,  115  U.  S.  85,  that  a  mining  location  made  partly 
upon  a  former  valid  location  was  void  throughout  its  en- 
tire length  as  against  a  third  party.  That  is  no  doubt  a 
somewhat  extreme  doctrine,  but  it  is  certainly  clear  that 
such  a  location  is  invalid  as  against  the  prior  appro- 
priator. himself;  and,  as  in  the  case  at  bar  the  appellants' 
whole  claim  rests  upon  a  location  made  within  and  on  top 
of  the  former  valid  location  of  the  respondents,  it  is  im- 
possible to  see  bow  there  is  any  basis  at  all  for  his  as- 
serted rights.  And  it  must  be  remembered  that  sec- 
tion 2336  refers  to  a  case  where  "priority  of  title"  gov- 
erns; and,  of  course,  it  can  have  no  application  to  a  party 
who  has  no  title. 

We  are  aware  that  the  supreme  court  of  Colorado,  in 
Branagan  v.  Delaney^  8  Col.  408,  reached  a  different  conclu- 
sion on  this  question;  but,  while  we  have  the  highest  re- 
spect for  the  decisions  of  that  court,  we  are  not  able  to  con- 
cur with  its  conclusion  on  the  point  under  discussion.  The 
opinion  in  that  case  went  upon  the  theory  that  the  two  sec- 
tions of  the  Revised  Statutes  above  referred  to  are  utterly 
inconsistent,  and  the  court  say :  "We  see  no  way  out  of  the 
dilemma,  except  by  the  application  of  the  arbitrary  rule  of 
coustruction  suggested  by  the  court  in  the  case  of  Hall  v. 
Equator  etc.  Co.,  reported  in  Morrison's  Mining  Rights,  3d 
ed.,  page  282,  that,  as  between  conflicting  statutes,  the 
latest  in  date  will  prevail,  and,  as  between  conflicting  sections 
of  the  same  statute,  the  last  in  the  order  of  arrangement 
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will  control."  But  that  rule  of  construction  is  to  be  in- 
voked only  as  a  last  resort,  and  where  the  conflict  is  so 
sharp  and  complete  as  to  leave  no  possible  room  for  £^ving 
both  eflFect;  and,  as  appears  from  the  views  above  ex- 
pressed, in  our  opinion,  there  is  no  such  conflict  between 
the  two  sections  named.  Both,  in  our  opinion,  can  easily 
stand  together,  and  we  see  no  difficulty  in  reconciling  them. 
The  construction  contended  for  by  appellants  would  leave 
the  rights  of  prior  locators  in  the  greatest  confusion;  their 
property  interests  in  their  claims  would  be  imdefined,  and 
the  result  would  be  ruinous  litigation  and  perhaps 
personal  conflicts.  But  to  give  section  2322  its  dear 
and  undoubted  meaning  is  to'  accurately  fix  the  rights  of 
prior  locators  as  we  think  Congress  clearly  intended  them  ro 
be  fixed. 

(After  the  foregoing  opinion  had  been  written,  our  atten- 
tion was  called  to  the  case  of  IVaterviUe  Mining  Co.  v.  Leach, 
decided  by  the  supreme  court  of  Arizona,  33  Pac  Rep.  418. 
in  which  that  court  reached  the  same  conclusion  as  that  here- 
tofore stated.  In  the  opinion  of  the  court,  delivered  by 
Kibbey,  J.,  there  is  an  elaborate  discussion  of  the  subject, 
leading  to  the  result  that  section  2336  does  not  conflict  with 
nor  does  it  in  any  way  repeal  any  part  of  section  2322 ;  that 
the  former  section  had  reference  to  mining  rights  existing 
prior  to  its  passage;  and  that  "Congress  had  in  mind,  at 
the  time  of  the  enactment  of  the  law  of  1872,  that,  as  wining 
rights  then  stood,  A's  lode  might  l^:any  cross  B's  lode  on 
the  strike.") 

The  judgment  is  affirmed. 

Harrison,  J.,  Fitzgerald,  J.,  Garouttb,  J.,  and  Pater- 
son,  J.,  concurred. 

De  Haven,  J.,  dissented. 

Beatty,  C.  J.  (concurring.) — I  concur  in  the  judg- 
ment and  in  the  conclusion  of  the  court  as  to  the  proper 
construction  of  sections  2322  and  2336  of  the  Revised 
Statutes.  I  think,  however,    that    too    muck    is    conceded 
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both  in  the  opinion  of  the  court  and  in  the  argument  of 
counsel  for  respondent  in  assuming  that  the  provisions 
of  section  2336  cannot  be  applied  to  locations  made  since 
the  passage  of  the  mining  law  of  1872,  on  veins  which 
intersect  upon  their  strike,  without  bringing  it  in  con- 
flict with  the  plain  terms  of  section  2322.  This  wholly 
unwarranted  assumption  has  been  the  source  of  all  the 
trouble  and  difficulty  which  the  land  office  and  some  of 
the  state  courts  have  encountered  in  their  attempts  to 
construe  provisions  of  a  statute  which  are  in  perfect  har- 
mony, but  which  have  been  erroneously  supposed  to  be  in- 
consistent 

The  sum  of  the  arguments  in  favor  of  the  construction 
thus  imposed  upon  the  statute — ^which  is  in  effect  a  nulli- 
fication of  the  express  terms  of  section  2322,  and  a  relega- 
tion of  mining  rights  to  the  same  condition  of  uncertainty 
and  confusion  in  which  they  were  before  the  act  of  Cdo- 
gress  was  passed — has  been  that  section  2336  must  be  al- 
lowed some  operation  and  effect;  that  its  only  possible  ap- 
plication is  to  veins  which  cross  on  their  strike,  because 
parallel  veins  never  do  intersect  on  their  dip,  and  that  if  it  is 
to  be  applied  to  veins  which  cross  on  their  strike,  the  neces- 
sary inference  is  that  G>ngress  intended  that  the  discoverer 
of  a  cross  vein  should  have  the  right  to  lay  his  surface  loca- 
tion across  the  surface  location  of  the  intersected  vein.  But 
in  truth  this  conclusion  is  a  perfect  non  sequitur.  There 
is  no  proposition  in  geometry  plainer  or  more  easfly 
demonstrable  than  this:  that  surface  locations  on  cross 
veins  may  be  so  made  as  not  to  conflict,  while  at  the  same 
time  the  portions  of  the  veins  included  in  or  covered  by 
the  respective  locations  will  intersect  in  depth — ^in  some 
cases  within  the  surface  lines  of  one  or  the  other  location 
extended  downward  vertically,  and  in  other  cases  altogether 
without  the  surface  lines  of  both  locations.  This  results 
from  the  fact  that  veins  generally,  if  not  universally, 
descend  into  the  earth,  not  vertically,  but  at  a  greater 
or  less  inclination  or  dip.  This  being  so,  and  the  law 
allowing  the  locator  to  follow  his  vein  on  its  dip  outside 
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of  his  side  lines  projected  downward  vertically,  and 
within  the  vertical  lines  of  an  adjoining  or  neighboring 
claini,  it  may  easily  happen  that  the  parts  of  two  inter- 
secting veins  included  within  entirely  distinct  surface 
locations  will  intersect  in  depth  either  outside  of  both 
claims  or  within  one  or  the  other,  according  to  the 
angle  of  the  dip  and  the  relation  of  the  surface  claims 
to  the  point  where  the  apices  or  croppings  of  the  veins 
intersect 

Suppose,  by  way  of  illustration,  a  north  and  south  vein 
dipping  to  the  west,  intersected  by  an  east  and  west  vein 
dipping  to  the  north  at  the  same  angle.  Assuming  these 
veins  to  be  perfectly  regular  in  strike  and  dip,  their  inter- 
section will  be  along  a  diagonal  line  descending  into  the 
earth  from  the  point  of  intersection  at  the  croppings  (which 
for  brevity  I  will  call  point  A),  and  extending  in  its  hori- 
zontal projection  to  the  northwest  Now,  suppose  a  loca- 
tion on  the  north  and  south  vein,  commencmg  three  hun- 
dred feet  or  more  north  of  point  A,  and  extending  to  the 
north  along  the  vein.  It  is  evident  that  a  full  surface 
claim,  fifteen  hundred  feet  in  length,  and  extending  three 
hundred  feet  on  each  side  of  the  croppings,  may  be  located 
on  the  east  and  west  vein  without  at  all  conflicting  with 
the  supposed  location  on  the  north  and  south  vein,  and  it 
is  equally  evident  that  such  location  may  be  made  to  in- 
clude point  A,  or  altogether  east  of  it  or  west  of  it  If 
made  wholly  to  the  east  it  will  not  include  any  part  of  the 
intersection  at  the  surface  or  below  the  surface.  If  made 
to  extend  but  a  short  distance  west  of  point  A  it  will 
include  some  of  the  intersection,  but  the  diagonal  of  the 
line  of  intersection  will  carry  it  beyond  the  vertical 
plane  of  the  west  end  line  before  the  dip  of  the  vein 
carries  it  beyond  the  south  line  of  the  other  location 
If  made  somewhat  further  to  the  west,  the  intersection 
will  fall  more  or  less  within  the  surface  lines  of  the 
north  and  south  location,  and  will  make  a  case  for  the 
application  of  section  2336.  If  made  still  further  to  Ae 
west,  the  line  of  intersection  of  the  portions  of  the   re- 


Digitized  by  CjOOQIC 


Feb.  1894.]       Talmadgb  v.  Arrowhead  R.  Ca  367 

spective  veins  covered  by  the  two  locations  will  be  wholly 
outside  of  the  surface  lines  of  either  location,  and  still  an- 
other case  for  the  application  of  section  2336  will  arise. 
Here,  then,  are  two  cases  for  the  application  of  section 
2336,  without  bringing  it  in  conflict  with  section  2322,  and 
the  mere  possibility  that  such  cases  might  some  time  arise 
tmder  distinct  locations,  each  entitled  to  all  the  rights  con- 
ferred by  the  plain  terms  of  section  2322,  was  a  sufficient 
reason  for  incorporating  in  the  law  the  provisions  of  sec- 
tion 2336. 

Of  -^urse,  the  hypothesis  of  two  perfectly  regular  veins 
dipping  at  the  same  angle  and  crossing  at  right  angles  is 
one  which  will  never  be  realized.  But  the  very  fact  that 
veins,  instead  of  being  regular  and  uniform  in  strike  and 
dip,  are  in  every  way  irregular  ,and  eccentric,  increases  the 
possibility  of  intersections  of  cross  veins  under  ground,  out- 
side of  the  lines  of  surface  location,  and  so  far  from  diminish- 
ing the  force  of  the  illustration  used,  only  proves  how  in- 
finitely it  might  be  varied. 

If  these  views  are  correct,  it  follows  that  the  only  reason 
ever  suggested  for  construing  section  2322  against  the  plain 
import  of  its  terms  is  based  upon  a  geometrical  absurdity; 
and  the  practice  of  miners  in  making,  and  of  the  land  office 
in  permitting,  cross  locations  on  the  surface,  is  without  any 
justification  in  the  mining  law. 


CNo.  19808.  Department  Two. — February  20,  18»4.] 

F.  L.  TALMADGE,  Respondent,  v.  THE  ARROWHEAD 
RESERVOIR  COMPANY,  Appellant, 

ABBiTRATfON — FowsR  OF  Attornvt. — A  power  of  attorney  to  pur- 
ohaaa  lands  for  a  corporation  does  not  authorise  the  sub- 
mission to  arbitration  of  the  matter  of  flxlng:  the  price  to  oe 
paid  for  the  land. 

lo.— DsLBOATiON  OT  AuTHOBiTT  BT  AOBNT. — An  ftffent  cannot  dele- 
gate his  authority  to  another  unless  he  Is  especially  author- 
ised  to  do  so. 

iDu— Pownt  or  Substitution.— A  power  of  substitution  and 
revocation  contained  in  a  power  of  attorney  only 
authorises  the  affent  to  substitute  another  to  take 
his    place    and    perform    his    duties    as    agrent    for    the    prin^:!- 
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pal,  and  does  not  authorise  him  to  substitute  the  judjnnent  oi 
another  for  his  judgment  while  acting  as  acent. 
la— Contract— CnsTAXNTT. — Ho  action  will  lie  to  enforce  the  per- 
formance of  a  contract,  or  to  recover  damages  for  Its  breach, 
unless  it  be  complete  and  certain  as  to  price,  as  well  as  to 
subject  matter  and  parties. 

Appsal  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County. 

The  facts  are  stated  in  the  opinion. 

H.  C.  Rolfe,  and  F.  B.  Daley,  for  Appellant 
WiUis,  Cole  &  Craig,  for  Respondent 

BSLCH^  C. — ^It  is  alleged  in  the  complaint  in  diis  case 
that  in  April,  1892,  the  plaintiff  and  defendant  entered  into 
a  written  agreement,  which  is  set  out  in  full,  and  the  ma- 
terial parts  of  which  are  as  follows :  "Whereas,  the  Arrow- 
head Reservoir  Company,  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  state  of  Kentucky,  and  doing  busi- 
ness in  the  county  of  San  Bernardino,  state  of  California,  is 
desirous  of  purchasing  from  P.  L.  Tahnadge"  the  east  half 
of  a  certain  sixteenth  section  of  land  in  San  Bernardino 
county;  and  "whereas,  said  parties  cannot  agree  among 
themselves  as  to  the  exact  amount  io  be  paid  and  received 
for  said  premises:  Now,  therefore,  we,  the  under- 
signed, ....  do  hereby  submit  said  controversy  to 
the  arbitrament  of"  five  men,  two  chosen  by  each  of  the 
parties  named,  and  one  to  be  chosen  by  the  said  four,  "add 
we  do  mutually  covenant,  promise,  and  agree,  to  and  with 
each  other,  that  the  award  to  be  made  by  said  arbitrators, 
or  a  majority  of  them,  shall  in  all  things  by  us,  and  each 
of  us,  be  well  and  faithfully  kept  and  observed,  and  that 
said  arbitrators  shall  fix  the  amount  or  value  of  said 
premises,  ....  which  said  amount  said  Arrowhead 
Reservoir  Company  promises  and  agrees  to  pay  to  said  F.  L. 
Talmadge  within  thirty  days  after  said  arbitrators  have  de- 
livered to  said  company  their  decision  therein ;  and  the  said 
Frank  L.  Talmadge  promises  and  agrees,  upon  receiving 
the  amount  so  fixed  by  said  arbitrators  of  said  property. 
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that  he  will  then  and  there  give  to  said  Arrowhead  Reser- 
voir Company  a  duly  executed  grant  deed,  conveying  to 
said  company  the  legal  title  to  the  property  hereinbefore 
described.  And  that  the  value  fixed  upon  said  property 
by  said  arbitrators  shall  be  final  between  the  parties  hereto, 
and  that  neither  party  hereto  shall  appeal  to  or  resort  to 
any  court  from  the  decision  of  said  arbitrators.  And  that 
said  award  be  made  in  writing  under  the  hands  of  said 
arbitrators,  or  a  majority  of  them,  and  ready  to  be  deliv- 
ered to  said  parties  in  difference,  or  such  of  them  as  shall 
desire  the  same,    on    or    before    the    first    day    of    Jime, 

1892 And  it  is  hereby  stipulated  and  agreed 

that  this  submission  to  arbitration  shall  be  entered  as  an 
order  of  the  superior  court  in  and  for  the  county  of  San 
Bernardino,  state  of  California."  The  agreement  is 
signed:  "The  Arrowhead  Reservoir  Co.,  by  Adolpb 
Wood,  Vice-President  and  General  Manager.  F.  L. 
Talmadge.'' 

It  is  further  alleged  that  the  four  so-called  arbitrators, 
chosen  by  the  parties,  chose  a  fifth,  and  that  on  May  12, 
1892,  all  of  said  five  men  met  to  consider  the  matter  sub- 
mitted to  them,  and  both  plaintiff  and  defendant  appeared 
before  them,  and  produced  and  submitted  evidence  as  to 
the  value  of  the  premises,  and  were  fully  heard ;  that  there- 
after, on  May  13,  1892,  a  majority  of  them  fixed  the  value 
of  the  said  premises  at  eighteen  thousand  dollars,  and  made 
their  decision  in  writing,  a  copy  of  which  is  set  out;  that 
the  decision  was,  on  the  day  of  its  date,  delivered  to  the 
plaintiff  and  defendant,  and  thereafter,  on  June  8,  1892. 
the  plaintiff  offered  and  tendered  to  the  defendant  a  duly 
executed  grant  deed,  conveying  to  defendant  the  ieg"\»' 
title  to  said  property,  upon  pa3mient  to  him  of  the  sum  of 
eighteen  thousand  dollars,  and  again,  a  week  later,  made 
the  same  offer  and  tender,  and  demanded  of  defendant  the 
•aid  sum,  but  defendant  then  refused,  and  still  refuses,  to 
receive  the  said  deed,  or  any  deed,  of  the  said  premises,  or 
to  pay  to  plaintiff  the  said  sum;  and  that  plaintiff  is  still 
ready   and  willing  to  deliver   said  deed,  and  to  transfer 
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and  convey  the  legal  title  to  said  property  to  the  defendant 
upon  payment  to  him  of  the  said  sitm  of  eighteen  thousand 
dollars.  Wherefore,  he  demands  judgment  against  the  de- 
fendant for  the  sum  of  eighteen  thousand  dollars  with  in- 
terest and  costs. 

The  answer  denies  most  of  the  averments  of  the  complaint, 
and  among  other  things,  that  defendant  ever  entered  into 
any  agreement  with  the  plaintiff  in  reference  to  the  purchase 
of  the  described  land,  or  any  other  land,  or  ever  entered  into 
the  agreement  set  forth  in  the  complaint,  or  ever  agreed  or 
stipulated  in  writing  to  purchase  said  property,  or  any  part 
of  it,  or  ever  agreed  to  submit  the  price  of  it  to  abitration 
or  otherwise. 

At  the  trial  the  plaintiff  offered  in  evidence  a  state  patent 
to  himself  for  the  land  described  in  the  complaint,  and  a 
power  of  attorney  to  Adolph  Wood,  executed  May  27,  1891, 
by  the  president  and  secretary  of  the  defendant  company, 
in  pursuance  of  a  resolution  of  its  board  of  directors,  and 
also  the  two  other  papers  above  referred  to  as  set  out  in 
the  complaint  By  the  power  of  attorney  the  company 
made,  constituted,  and  appointed  Wood  ''its  true  and  law- 
ful attorney  for  it,  and  in  its  name,  place,  and  stead,  and 
for  its  use  and  benefit,  in  said  state  of  California,  to  bar- 
gain, contract,  agree  for,  purchase  lands,  tenements,  hered- 
.itaments,  which  in  his  judgment  may  be  required  or  neces- 
sary for  the  company's  business,  and  to  receive  and  take 
such  property,  and  all  deeds  and  assurance  therefor;  and 
in  case  land  is  purchased  by  said  company,  and  the  en- 
tire purchase  money  is  not  paid  therefor  in  cash,  to  mort- 
gage such  lands  for  the  balance  of  purchase  money  upon 
such  terms  and  conditions,  and  under  such  covenants,  as 
he  shall  think  fit,  and  to  deliver  and  execute  such  instru- 
ments in  writing  as  may  be  necessary  or  proper  in  the 
premises,  ....  giving  and  granting  tinto  its  said  at- 
torney full  power  and  authority  to  do  and  perform  all 
and  every  act  and  thing  whatsoever  requisite  and  neces- 
sary to  be  done  in  and  about  the  premises,  a&  fully,  to  4II 
intents,  as  said  corporation    might   or   could   do    if    per- 
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tonally  present  by  its  board  of  directors  and  corporate 
officers,  with  full  power  of  substitution  and  revocation,  here- 
by ratifying  and  confirming  all  that  said  attorney  or  his 
substitutes  shall  lawfully  do  or  cause  to  be  done  by  virtue  of 
these  presents."  The  defendant  objected  to  all  the  offered 
evidence  upon  the  ground  that  it  was  irrelevant  and  im- 
material, and  to  the  power  of  attorney  upon  the  ground  that 
it  did  not  confer  any  power  to  make  the  submission,  and 
also  to  the  power  of  attorney  and  the  agreement  and  award 
set  out  upon  the  further  ground  that  the  complaint  did 
not  state  a  cause  of  action,  for  the  reason  that  it  did  not 
show  any  case  for  submission  to  arbitration,  or  any  com* 
pliance  with  the  statute  in  regard  to  arbitrations,  or  that 
any  contract  had  ever  been  made  between  plaintiff  and  de- 
fendant for  the  purchase  of  any  land,  or  upon  which  any 
civil  action  could  have  been  brought  or  maintained  by 
either  party.  The  court  sustained  the  objection  that  the 
complaint  did  not  state  a  cause  of  action,  and  rendered 
judgment  for  the  defendant,  ^from  which  the  plaintiff 
appeals. 

It  is  not,  in  our  opinion,  necessary  to  consider  the  ques- 
uon  as  to  whether  the  complaint  stated  a  cause  of  action  Or 
not,  or  as  to  whether  the  agreement,  if  authorized,  consti- 
tuted a  statutory  or  common-law  submission  to  arbitration 
(Church  v.  Seits,  74  Cal.  287)  ;  for  if,  as  claimed  by  re- 
spondent, the  power  of  attorney  did  not  authorize  Wood 
to  submit  to  third  parties  the  matter  of  fixing  the  price  to 
be  paid  for  the  land,  then  there  was  no  completed  con- 
tract which  was  binding  upon,  or  enforceable  against,  either 
party.  It  is  well  settled  that  no  action  will  lie  to  enforce 
the  performance  of  a  contract,  or  to  recover  damages  for 
its  breach,  unless  it  be  complete  and  certain;  and  the  rule 
applies  as  well  to  price  as  to  subject  matter  and  parties. 
(Association  v.  Phillips,  56  Cal.  539;  Breckinridge  v. 
Crocker,  78  Cal.  529,  21  Pac  Rep.  179.)  It  is  also  a  gen- 
eral rule  of  law  that  an  agent  cannot  delegate  his  authority  to 
another,  unless  he  is  specially  authorized  so  to  do.  (Mecham 
00  Agency,  sees.  184-86;    Angell    and    Ames    on    CV>rpo- 
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rations,  sec.  2jj.)  Wood  did  not  sign  the  agreement  as 
the  attorney  in  fact  of  the  corporation,  but  as  vice-president 
and  general  manager,  and  it  does  not  appear  that  he  held 
either  of  those  positions,  nor,  if  he  did,  what  were  his 
powers  as  such.  Waiving  that  objection,  however,  and  still 
it  only  appears  that  he  was  authorized  "to  bargain,  contract, 
agree  for,  purchase  lands,  tenements,  hereditaments,  which, 
in  his  judgment,  may  be  required  or  necessary  for  the  com- 
pany's business,"  "with  full  power  of  substitution  and  revoca- 
tion." 

It  is  contended  for  appellant  that  the  power  of  substitu- 
tion conferred  authority  to  submit  to  the  so-called  arbitrators 
the  matter  of  appraising  the  land  and  conclusively  fixing  its 
price,  and  that,  when  the  appraisement  was  made  and  de- 
livered to  the  parties,  the  contract  was  complete.  This  con- 
tention cannot,  in  our  opinion,  be  sustained.  Wood  was 
authorized  only  to  substitute  another  to  take  his  place  and 
perform  his  duties  as  attorney  or  agent  for  the  principal,  not 
to  substitute  the  judgment  of  another  for  his  judgment  while 
he  was  still  acting  as  agent,  and  himself  performing  the  du- 
ties pertaining  to  his  position;  but  even  if  he  had  the  ri|^t 
to  substitute  another  to  make  the  appraisement  and  fix  the 
price,  still  he  certainly  had  no  right  to  agree  that  his  prin- 
cipal should  be  bound  by  an  appraisement  not  made  by  his 
substitute,  but  by  other  persons.  Here  it  appears  that  the 
appraisement  was  made  and  concurred  in  by  only  three  of 
the  so-called  arbitrators,  namely,  the  two  chosen  by  appellant, 
and  the  fifth  chosen  by  the  other  four.  Under  these  circum- 
stances, it  is  clear  that  no  price  for  the  land  was  ever  agreed 
upon  by  the  contracting  parties,  and  no  enforceable  contract 
was  ever  made.  It  follows  that  the  judgment  should  be 
affirmed. 

Searls,  C,  and  HxynES,  C,  concurred. 

The  Court. — For  the  reasons  given  in  the  for^;oing 
opinion  the  judgment  appealed  from  is  affirmed. 

Hearing  in  Bank  denied. 

Digitized  by  CjOOQIC 


Feb.  1894.]       City  o?  Los  Angeles  v,  Cohn.  373^ 


[No.   19210.   Department   One. — February  21.  1894.] 

CITY  OF  LOS  ANGELES,  Appellant,   v.    KASPARE 
COHN   ET  AL.,  Respondents. 

FxTBiJO  Strsbt — P088BB8I0N — ^ABA2n)ONMaNT  BT  PUBLza — ^An  unlnte* - 
rupted  possession  of  land  claimed  by  a  city  aa  part  of  a  pub- 
lic street,  for  the  period  of  forty  or  fifty  years,  may  Indicate 
an  abandonment  by  it  of  all  rigrht  to  the  land  as  a  public  hlffli- 
way. 

Id. — Estoppel  in  Pais— Brbction  or  Buildings  With  Consbnt  of 
Cftt. — The  principle  of  estoppel  in  pais  °^&3r  be  applied  asrainst  the 
public  in  exceptional  cases  where  Justice  and  riffht  require  it;  and 
where,  before  the  erection  of  buildings  by  the  possessor  pt 
land  claimed  by  the  city  as  part  of  a  public  street,  the  city 
Instructed  its  asrent  to  Investlsrate  and  report  to  the  oouncu 
its  rlffhts  to  the  land,  who  investigated  and  reported  that  the 
city  had  no  claim  or  title,  which  report  was  received,  placed 
on  file,  and  entered  in  substance  upon  the  minutes  of  the  pro- 
ceedings of  the  council,  whereupon  the  possessor  of  the  land 
erected  a  large  and  valuable  building  upon  the  land,  and  no 
claim  was  made  and  no  action  thereafter  taken  by  the  city 
for  a  period  of  twenty  years,  the  city  is  estopped  from  brinff- 
inff  an  action  for  the  recovery  of  the  land  as  part  of  the 
street,  and  from  obtaining  a  judgment  which  would  result  in 
a  destruction  of  the  property. 

Appeal  from  the  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

C  McForland,  for  Appellant 

Stephen  M.  White,  and  Houghton,  Silent  &  Campbell,  for 
Respondents. 

Garoutte,  J. — Plaintiff  brings  this  action  to  recover  the 
possession  of  a  small  tract  of  land  which  lies  at  the  inter- 
section of  Spring  and  Main  streets,  in  the  city  of  Los  An- 
geles, and  which  is  covered  by  a  portion  of  the  building 
known  as  Temple  Block.  It  is  claimed  by  the  city  that 
this  land  is  part  of  a  public  street.  At  the  conclusion  of 
the  trial,  the  court  made  its  findings  of  fact  to 
the  effect  that  defendants  were  the  owners  of  the 
land  at  the  time  the  action  was  commenced,  and  that 
they    and   their    g^ntors    and    predecessors    had    been    in 
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the  active  and  exclusive  occupation  and  possession  of  the 
property  for  more  than  forty  years.  Upon  these  findings 
judgment  went  for  the  defendants,  and  this  appeal  is  prose- 
cuted from  that  judgment,  and  from  the  ordei'  denying  a 
motion  for  a  new  trial 

Owing  to  the  views  we  entertain  upon  another  branch  of 
the  case,  we  do  not  find  it  necessary  to  discuss  in  detail 
the  sufficiency  of  the  evidence  to  support  the  finding  of 
the  trial  court  as  to  the  character  of  the  possession  and  the 
period  of  time  of  the  possession  of  these  defendants  and 
their  grantors  and  predecessors  over  this  tract  of  land. 
Upon  examination  of  the  evidence,  we  think  it  estab- 
lished to  a  certainty  that  this  possession  had  been  con- 
tinuous and  exclusive  for  almost  fifty  years.  This  is 
something  unusual  in  litigation  of  the  present  character, 
and  is  a  feature  of  the  case  to  which  we  would  attach  con- 
siderable importance,  if  the  consideration  of  the  element  of 
possession  were  necessary  to  support  the  title  of  defend- 
ants to  the  land.  An  uninterrupted  possession  of  forty  or 
fifty  years  is  full  of  meaning,  even  against  a  muncipal 
corporation,  and  in  some  states  such  conduct  upon 
the  part  of  the  city  would  conclusively  indicate  an 
abandonment  by  it  of  all  right  to  the  land  as  a  public 
highway. 

In  1871  Temple  began  the  erection  of  a  block  of  build- 
ings upon  a  certain  parcel  of  land,  which  included  upon  the 
north  end  thereof  the  strip  in  dispute.  The  contemplated 
structure  was  to  be  three  stories  in  height,  of  great  value, 
and  extended  over  this  tract  of  land.  The  foundations  be- 
ing laid,  it  was  reported  to  the  city  council  by  the  street  com- 
missioner that  Temple,  the  owner,  was  encroaching  upon  the 
public  street  with  his  building,  and  upon  an  order  of  the 
council  the  matter  was  referred  to  the  city  attorney  for  in- 
vestigation. Subsequently,  as  shown  by  the  minutes  of  the 
proceedings  of  the  council,  the  city  attorney  made  a  lengthy 
report  to  that  body,  wherem  in  detail  he  reviewed  the  merits 
of  the  daims  of  both  parties,  and  in  conclusion  held  that 
Temple  was  the  owner  of  the  land,    and  was  justified  in 
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erecting  the  building  as  he  had  begun  it.  This  report  was 
ordered  received  and  placed  on  file,  and  a  full  synopsis 
thereof  was  entered  upon  the  minutes  of  the  board.  There- 
upon the  building  was  at  once  erected  to  completion,  and 
nothing  further  was  ever  done  by  the  city  in  the  premises 
until  the  present  action  was  brought,  twenty  years  later. 
Stephen  C.  Foster,  who  had  been  a  former  alcalde  of  the 
pueblo,  and  later  a  mayor  of  the  city,  and  a  witness  in 
whom  it  s^pears  all  parties  reposed  confidence,  testified 
that  at  the  time  the  city  attorney  was  investigating  the 
rights  of  the  city  to  this  land,  he  heard  Temple,  the  owner 
of  the  building,  tell  the  attorney  that  he  wanted  to  do 
what  was  right,  "he  wanted  the  matter  fixed  at  once'' ;  and 
the  witness  also  stated  that  his  impression  was  that 
Temple  said  he  would  leave  it  to  Howard  (city  attorney), 
and  act  upon  his  opinion  as  to  where  the  north  line  should 
be  placed. 

Various  questions  pertaining  to  title  and  dedication  arise 
in  the  case,  and  those  questions  have  been  fully  argued  by 
counsel.  We  shall  not  discuss  them,  but  rest  our  decision 
upon  the  history  of  this  piece  of  realty,  as  disclosed  by  the 
facts  we  have  quoted  from  the  record.  If  it  be  conceded 
that  the  legal  title  to  this  land  has  always  been  in  the  city, 
that  fact  alone  avails  the  plaintiff  nothing,  for  an  assertion 
of  its  daims  upon  that  ground  has  been  barred  by  the  statute 
of  limitations  for  many  years.  A  dedication  of  the  prop- 
erty as  a  public  highway  resulting  from  the  filing  of  a 
certain  map  among  the  public  records  of  the  county,  in 
the  year  1849,  forms  the  basis  of  plaintiff's  cause  of 
action,  and  conceding  the  filing  of  this  map  to  have  had 
all  die  force  and  effect  claimed  for  it,  and  that  dedication 
ipso  facto  resulted  therefrom,  yet  we  think  plaintiff's  con- 
duct has  been  such  that,  whatever  merit  its  claim  may 
have  possessed  years  ago,  there  is  no  merit  in  it  now. 
While  municipal  corporations  do  not  own  their  public 
streets,  and  while  the  laches  of  municipal  officers  can- 
not defeat  the  rights  of  the  public  in  those  streets,  yet 
individuals  have  some  rights  which,  in    the    exercise  of 
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common  justice,  the  municipality  must  respect  Its  con- 
duct towards  a  citizen,  pertaining  to  the  boundary 
line  of  one  of  its  highways,  may  be  such  that  it  would 
be  a  violation  of  every  principle  of  right  and  morals 
to  allow  it  to  recede  from  the  stand  taken,  or  the 
agreement  made. 

The  foregoing  principle  is  well  illustrated  and  strongly 
put  by  Dillon  in  his  work  upon  Municipal  Corporations, 
section  675,  wherein  it  is  said:  "It  will  perhaps  be  found 
that  necessities  sometimes  arise  of  such  a  character  that 
justice  requires  that  an  equitable  estoppel  shall  be  asserted 
even  against  the  public;  but  if  so,  such  cases  wUl  form  a 
law  unto  themselves,  and  do  not    fall    within    the    legal 
operation   of   the    limitation  enactments.     The  author  can- 
not assent  to  the  doctrine  that,  as  respects  public  rights, 
municipal  corporations  are  impliedly  within  ordinary  limi- 
tation statutes.     It  is  unsafe  to  recognize  such  a  principle, 
but  there  is  no  danger  in  recognizing  the  principle  of  an 
estoppel  in  pais,    as    applicable  to  exceptional  cases,  since 
this    leaves    the    courts    to  decide    the    question,    not    by 
the    mere    process    of    time,   but   upon   all   the   circum- 
stances of  the  case,  to  hold  the  public  estopped  or  not,  as 
right  and  justice  may  require."     The  author  dtes  many 
cases  to  support  the  text,  and  upon  examination  of  these 
citations  we  find   the   principle   recognized   and  approved, 
especially  by  the  decisions    of   the    Illinois  court.     In  the 
later  case  of  Simplot  v.  Chicago  etc.  Ry.  Co.^  16  Fed.  Rep. 
'360,   the  text  from  Dillon  is  quoted   with   approval,  and 
Judge  Shiras  says:     "In    the    latter    cases    (referring   to 
cases     like     the     present     one)     the     courts     may  apply 
the    doctrine    or  principle    of    estoppel,    and    by    means 
thereof,    where     justice    and  right     demand     it,     prevent 
wrong   and    injury   from   being   done   to   private    rights." 
This   doctrine    is    also    directly    declared    in    the    recent 
case    of    Crocker  v.  Collins,  37  S.  C.  327,  and  while  it  is 
not  for  us  to  say  whether   or   not   the  facts  of  that  case 
were    sufficient    to    justify    an    application    of    the    prin- 
ciple   of   estoppel    in    pais   as    against  the  public,  yet  the 
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law  is  there  well  declared  as  follows:  "We  think,  therefore, 
that  mere  adverse  possession  for  the  statutory  period  of 
a  street  or  alley  in  a  town  which  is  a  public  highway  can- 
not confer  a  title^  but  where  such  possession  is  accom- 
panied with  other  circumstances  which  would  render  it 
inequitable  that  the  public  should  assert  its  rights  to  re- 
gain possession,  then,  upon  the  principle  of  estoppel,  a 
party  may  be  protected  against  the  assertion  of  right  by 
the  public,  in  order  to  prevent  manifest  wrong  and  injus- 
tice. For  example,  when  the  party,  either  under  an  hon- 
est conviction  of  right  has  taken  possession  of  a  portion 
of  one  of  the  streets  or  alleys  of  the  town,  and  expended 
his  money  in  erecting  buildings  thereon  without  inter- 
ference on  the  part  of  the  public,  these,  or  per- 
haps other,  circumstances  connected  with  adverse  posses- 
sion for  the  statutory  period  may  afford  good  grounds  for 
estoppel" 

To  our  knowledge  there  is  nothing  to  be  found  in  the 
decisions  of  this  court  opposed  to  the  doctrine  laid  down 
in  the  text  we  have  quoted  from  Dillon's  work  on  Municipal 
Corporations,  while  in  the  case  of  Fresno  v.  Fresno  Canal 
and  Irrigation  Co.,  98  Cal.  182,  the  principle  was  stated 
and  incidentally  approved.  The  question  being  a  new  one 
in  this  state,  and  a  most  important  one,  we  will  content 
ourselves  with  an  application  of  it  to  the  facts  of  the  present 
case,  and  not  attempt  to  promulgate  any  general  rule  by 
which  every  case  invoking  this  doctrine  may  be  weighed 
and  measured.  If  we  concede  the  existence  of  the  prin- 
ciple of  estoppel  in  pais  against  the  public  in  certain  ex- 
ceptional cases,  then  this  case  is  rightly  decided,  for 
this  is  an  exceptional  case.  If  this  character  of  estoppel 
may  be  pleaded  where  justice  and  right  require  it, 
then  it  may  be  successfully  pleaded  here,  for  justice  to 
these  defendants  demands  it.  There  are  limits  beyond 
which  even  a  city  in  representing  the  rights  of  the  pub- 
lic may  not  go,  and  we  think  the  city  in  the  present 
action  has  gone  beyond  those  limits.  If  the  city  had 
expressly  agreed  by  its  officers  with  defendants'  grantors. 
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even  in  parol,  that  a  certain  line  should  constitute  the 
boundary  line  between  the  street  and  the  grantor's  property, 
and  upon  the  faith  of  such  agreement  the  grantors  had 
erected  a  block  of  buildings  flush  with  the  line  of  the  street 
as  agreed  upon  by  all  parties,  it  would  be  a  hard  law  that 
would  allow  the  city  to  repudiate  that  agreement,  and  de- 
stroy the  grantor's  property.  No  court  should  countenance 
such  a  thing,  and  an  estoppel  in  pais  will  rise  up  in  the 
pathway  of  a  city  to  bar  it  and  its  principal,  the  people, 
from  the  commission  of  such  a  grievous  wrong;  and  to 
give  the  acts  of  this  city  a  very  limited  meaning  we  think 
its  conduct  in  the  present  case  at  least  equivalent  to  an  oral 
agreement  as  to  the  location  of  the  true  boundary  line  of 
the  street 

We  again  detail  the  facts.  Before  the  buildings  were 
erected,  with  a  knowledge  and  concurrence  of  the  owner, 
the  city  instructed  its  agent  to  investigate  and  report  to 
the  council  its  rights  in  the  land.  The  agent  did  investi- 
gate, and  reported  that  the  city  had  no  claim  or  title.  This 
report  was  received,  placed  on  file,  and  entered  in  substance 
upon  the  minutes  of  the  proceedings  of  the  council.  Noth- 
ing more  was  ever  doat  by  the  dty  until  this  action  was 
brought,  a  period  twenty  years  later.  Upon  the  reception  of 
the  report,  and  its  filing  among  the  records  of  the  dty, 
defendants'  grantors  at  once  proceeded  to  the  erection  of 
a  large  and  valuable  building,  and  there  it  stands  at  the 
present  day.  A  judgment  for  plaintiff  would  result  in  a 
destruction  of  this  property.  These  facts  are  potent  in 
themselves,  and  in  our  researches  we  have  found  no  case 
which  may  so  well  be  termed  an  "exceptional  case."  We 
have  found  no  case  which  with  better  reason  should  form  a 
'*law  unto  Itself."  It  is  a  case  where  an  estoppel  in  pais  is 
properly  plead. 

For  the  foregoing  reasons  it  is  ordered  that  the  judgment 
and  order  be  affirmed. 

Harrison,  J.,  and  PaTErson,  J.,  concurred. 
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[No.   1524S.   Department  One. — February  24,  1894.] 

THE  PEOPLE  EX  rel.  ALBERT  G.  BURNETT,  Rv 
SPONDENT,  V.  J.  MORSTADT,  Justice  of  the  Peace, 
Appellakt. 

CaiuufAL  Law — Fblont — Bail  Bond— Forfutubs — CONnNUANci  or 
Examination. — ^The  condition  of  a  bail  bond  giyn  upon  an  ar- 
rest for  felony  to  appear  for  examination  before  a  juetlce's 
court  ifl  substantially  that  the  defendant  will  hold  himseii 
amenable  to  the  orders  of  the  court,  and  when  the  court  con- 
siders a  demurrer  to  the  complaint  at  the  hour  set  for  the  ex- 
amination the  further  hearing  of  the  demurrer  is  in  effect  a 
continuance  of  the  examination  until  the  argument  of  the 
demurrer  is  concluded;  and  the  bail  bond  cannot  be  forfeited 
for  failure  of  the  defendant  to  present  himself  until  the  de> 
murrer  is  disposed  of,  or  a  further  order  of  the  court  made. 

Appeal  from  an  order  of  the  Superor  Court  of  Sonoma 
County  directing  the  issuance  of  a  writ  of  fnandatg  to  a 
justice  of  the  peace. 

The  facts  are  stated  in  the  opinion  of  the  court 

/.  P.  Rodgers^  and  Rutledge  &  Pressley,  for  Appellant 

A.  G.  Burnett,  Bmmet  Seawell,  and  /.  R.  Leppo,  for  Re- 
qx>ndent 

Gaboxttte,  J. — ^This  is  an  appeal  from  an  order  of  the 
superior  court  directing  the  issuance  of  a  writ  of  mandate 
TO  the  appellant  a  justice  of  the  peace  of  Sonoma  county, 
requiring  him  to  enter  in  his  docket  the  failure  of  one  Berta 
to  appear  for  examination  on  November  lo,  1891,  at  11 
A.  M.^  and  also  commanding  said  justice  to  declare  a  certain 
undertaking  of  bail,  given  by  defendant  prior  to  that  time, 
forfeited. 

Berta  was  charged  with  the  offense  of  embezzlement, 
and  upon  his  arrest  gave  a  bond  in  the  sum  of  one  thou- 
sand dollars,  with  two  sureties,  conditional  that  he  would 
appear  and  answer  the  charge  when  ordered  by  the  court. 
By  consent  of  the  attorneys  the  examination  was  set  for 
November  the  loth,  at  11  a.  m.  In  the  mean  time  a 
demurrer    was   filed    to    the    complaint    upon  the  ground 
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that  it  stated  no  cause  of  action,  and  the  argument  of 
this  demurrer  was  taken  up  on  the  loth  of  November,  at 
lo  A,  u.  This  argument  continued  until  11:25  ^^-f  when 
the  following  occurred,  as  appears  by  the  evidence  of  the 
justice  of  the  peace:  "Now,  when  it  was  11:25  a.  m.^ 
Mr.  Leppo  (deputy  district  attorney),  in  the  midst  of  hi* 
argument  of  the  demurrer,  pulled  out  his  watch  and  says: 
'I  ask  now  the  court  to  send  the  constable  in  front  of 
the  courthouse  and  call  H.  Berta  three  times,  and  if  he 
shall  not  answer  to  declare  his  bond  forfeited.'  I  told 
him  I  could  not  do  any  thing  of  the  kind,  because  if  I  sus- 
tained the  demurrer  we  don't  want  him.  The  very 
question  of  the  demurrer  is  whether  it  shall  be  we  want 
Berta  or  not."  It  thus  appears  that  the  justice  declined 
to  grant  the  request  of  the  district  attorney,  and  the 
subsequent  history  of  the  litigation,  as  evidenced  by 
the  record,  discloses  that  his  arg^ument  bearing  upon  the 
legal  question  raised  by  the  demurrer  was  not  convindog, 
for  the  demurrer  was  sustained,  and  no  amended  complaint 
being  filed,  Berta  was  not  "wanted,''  and  the  proceeding 
terminated. 

We  think  the  judgment  should  be  reversed  and  the  pro- 
ceeding dismissed.  As  to  whether  the  filing  of  a  demurrer 
to  a  complaint  charging  a  defendant  with  felony  is  an 
authorized  practice  we  are  not  called  upon  at  the  present 
time  to  decide;  neither  are  we  justified  in  reviewing  the 
legal  soundness  of  the  court's  views  as  indicated  by  its  order 
in  sustaining  the  demurrer  to  the  complainant.  The  condition 
of  the  defendant's  bail  bond  was  substantially  that  he  would 
hold  himself  amenable  to  the  orders  of  the  court,  and  when 
the  court  took  up  the  consideration  of  the  demurrer  to  flie 
complaint  at  10  a.  m.  and  the  argument  thereon  was  still  in 
progress  at  and  after  11  a.  m.^  the  hour  set  for  the  exam- 
ination, we  think  the  further  hearing  of  that  matter  by 
the  magistrate  was,  in  effect,  a  continuance  of  the  examina- 
tion until  the  argument  of  the  demurrer  was  con- 
cluded. There  is  no  doubt  but  that  the  magistrate  had  the 
power  to  continue  the  examination  even    in    the  absence 
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of  iht  defendant.  Notwithstanding  the  examination  was 
set  for  the  loth  of  November,  if  the  magistrate  had  sus- 
tamed  a  demurrer  to  the  complaint  on  the  9th,  and  thereupon 
dismissed  the  proceedings,  it  is  unquestioned  that  the  defend- 
ant would  not  have  been  in  default  if  he  had  failed  to  present 
himself  before  the  court  upon  the  loth.  If  at  ten  o'clock 
upon  the  loth,  when  the  demurrer  was  taken  up  for  con- 
sideration, the  court  had  in  terms  continued  the  examina* 
tion  until  the  disposition  of  the  demurrer,  the  presence  of  the 
defendant  would  not  have  been  required,  nor  could  he  have 
been  declared  in  default  until  the  demurrer  was  disposed  of 
or  a  further  order  of  the  court  made.  We  think  the  conduct 
of  the  case  as  to  the  hearing  of  the  demurrer  was  in  effect  a 
continuance  of  the  examination  until  that  hearing  was  con- 
cluded. 

For  these  reasons  it  is  ordered  that  the  judgment  be  re- 
versed, and  the  cause  remanded,  with  direction  to  dismiss 
the  proceeding. 

Patbbson,  J.,  atad  Harrison,  J.,  concurred. 

Hearing  in  Bank  denied. 


[No.  19ttS.  Department  Two.^-February  S4,  1894.] 

Ik  mt  Mattsr  of  the  Estate  of  ANNA  OGIER»  Db- 

CSASED. 

Wiu<— SnJKfnow  or  Attornst  bt  Tbstatok— Fowsb  of  JBzacuTRxXi^— 
▲  provision  In  a  wlU  eelectlnff  an  attorney  named  therein  as 
attorney  of  the  estate  of  the  testator,  and  direotlnff  the  execu- 
trix to  eonsult  and  employ  him  In  all  matters  pertaining  to  the 
distribution  of  the  estate  and  the  requirements  of  the  wlU, 
does  not  constitute  a  selection  of  an  attorney  which  Is  bind- 
ing upon  the  executrix,  but  Is  simply  an  advisory  provision 
which  she  may  disregard  if  she  chooses  to  do  so,  by  the  em- 
ployment of  other  attorneys. 

Dn— CoNSTRUcnoK  or  Will — Cobxscutors. — ^The  direction  in 
the  will  to  the  executrix  to  consult  and  employ  the 
attorney  named  therein  In  all  matters  pertaining 
to     the     distribution     of    the     estate      does    not     entitle    the 
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attorney  to  be  appointed  as  coexeoutor  with  the  executrix,  u 
appearing  from  the  whole  tenor  of  the  will  that  the  inten- 
tion of  the  testatrix  was  simply  to  make  him  the  attorney  ana 
counselor  of  the  executrix,  and  not  to  commit  to  him  the  ad- 
ministration of  the  estate. 

Appeal  from  an  order  of  the  Superior  Court  of  Los  An- 
geles County  denying  a  petition  for  joint  letters  testamentary, 
and  that  the  petitioner  be  entered  as  the  attorney  of  record 
for  the  estate  of  a  deceased  person. 

The  facts  are  stated  in  the  opinion. 

John  W.  Mitchell,  in  pro.  per.,  and  fVellbom  Gr  Hutton, 
for  Appellants. 

The  court  erred  in  refusing  to  direct  letters  testamentary 
to  be  issued  to  appellant  as  coexecutor,  as  there  was  a  dear 
constructive  appointment.  (Civ.  Code,  sec.  1371;  Black's 
Law  Dictionary,  p.  456;  3  Redfem  on  Wills,  70,  71 ;  Powell 
V.  Stratford,  cited  in  3  Phillim.  118;  Hartnett  v.  Wandell, 
60  N.  Y.  346;  19  Am.  Rep.  195;  Lynch  v.^Bellew,  3  PWllim. 
424;  Schoulcr's  Executors,  sec.  39;  i  Williams  on  Executors, 
245 ;  Crosswell  on  Executors,  sec.  105  et  seq.) 

Graves,  O'Melveny  &  ShankUmd,  and  Chapman  &Hen' 
drich,  for  Respondent. 

Appellant  is  not  entitled  to  be  recognized  as  the  attorney 
for  the  estate.  {Estate  of  Nicholas  Luning,  Coffey's  Probate 
Rep.;  Foster  v.  Blsley,  L.  R.  19  Ch.  Div.  518;  Young  v. 
Alexander,  16  Lea,  108.)  The  appellant  is  not  entitled  fe 
the  position  of  coexecutor  under  a  proper  construction  of 
the  will.  The  fact  that  he  was  named  as  an  advisor  renders 
him  incompetent  to  act  as  executor.  (Schouler  on  Executors, 
sec.  39;  I  Williams  on  Executors,  224.) 

Belcher,  C. — ^Anna  Ogier  died  on  the  sixteenth  day  of 
March,  1893,  in  the  county  of  Los  Angeles,  leaving  an 
estate  therein  consisting  of  real  and  personal  prop- 
erty of  the  value  of  more    than    sixty  thousand  dollars. 
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and  also  leaving  a  duly  executed  last  will  and  testament 
which  contained,  among  others,  the  following  provisions : 

"27.  I  appoint  the  said  Mrs.  J.  dc  Barth  Shorb  the  ex- 
ecutrix of  this  my  last  will,  and  direct  that  she  may  be 
exempt  from  giving  bonds  as  such,  but  charge  her 
faithfully  to  see  that  my  estate  is  distributed  as  herein 
directed.  If  she  should  die  or  be  unable  to  act,  then  I 
appoint  John  M.  Elliott  my  executor  with  the  same  con- 
ditions. 

"28.  I  hereby  select  as  the  attorney  of  my  estate  John  W. 
Mitchell,  and  direct  my  executrix  to  consult  and  employ  him 
in  all  matters  pertaining  to  the  distribution  of  my  estate, 
and  the  requirements  of  this  my  last  will. 

"29.  If  my  said  executrix  and  my  said  attorney  deem  it 
advantageous  to  my  estate  and  those  interested  therein  as 
legatees  and  devisees  not  to  sell  my  real  property,  other 
than  sufficient  to  pay  my  just  debts,  immediately  after  my 
demise,  then  I  desire  the  sale  of  my  property  for  the  pur- 
pose of  paying  legacies,  delayed  to  such  time,  not  exceed- 
ing two  years  after  my  demise,  as  my  executrix  and  my 
said  attorney  may  mutually  agree.  And  my  said  executrix 
is  hereby  aulliorized  to  sell  any  and  all  of  my  said  real  prop- 
erty at  public  or  private  sale  and  at  such  price  and  upon 
such  terms  as  she  and  my  said  attorney  may  deem  advan- 
tageous and  to  the  best  interest  of  my  estate.  And  if  my 
said  executrix  and  my  said  attorney  deem  it  advisable  my 
executrix  may  sell  my  real  property  for  part  cash  and  part 
deferred  payments,  secured  by  mortgage  on  the  property 
so  sold.  And  in  that  event  there  shall  be  distributed  pro 
rata  to  the  devisees  named  herein  the  cash  so  received,  and 
at  the  time  it  be  received.  Provided,  however,  that  such 
sales  shall  be  made  so  that  my  estate  can  be  finally  closed 
and  distributed  within  three  years  after  my  demise,  if 
it  be  possible  to  do  so  without  detriment  to  any  interest 
involved/* 

On  March  24th  the  said  will  was  filed  in  the  superior 
court  of  Los  Angeles  county,  accompanied  by  a  petition 
of  Mrs.  Shorb,  who  was  named  as  executrix,  asking  that 
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the  will  be  admitted  to  probate,  and  that  she  be  appointed 
executrix  .  thereof.  The  petition  was  signed  by  the  peti- 
tioner, and  by  Graves,  O'Melveny,  and  Sbankland,  as  her 
attorneys. 

On  April  5th  John  W.  Mitchell  filed  a  petition  all^^g 
that  he  was  interested  in  the  said  estate,  being  named  in 
the  will  as  attorney  in  the  administration  thereof,  and  accord- 
ing to  the  tenor  coexecutor  thereunder,  and  praying  that 
said  will  be  admitted  to  probate,  and  that  joint  letters  testa- 
mentary be  issued  to  Mrs.  Shorb  and  Himself,  and  that  he, 
the  petitioner,  be  declared  to  be  and  be  entered  as  the  at- 
torney of  record  for  said  estate  in  the  matter  of  the  admin- 
istration thereof  in  lieu  of  and  in  place  and  stead  of  said 
Graves,  O'Melveny  and  Shankland.  To  this  petition  Mrs. 
Shorb  filed  an  answer,  denying  that  Mitchell  was  interested 
in  the  said  estate,  or  was  named  in  the  will  according  to 
its  tenor  as  coexecutor  thereof,  admitting  that  she  had  em- 
ployed Messrs.  Graves,  O'Melveny  and  Shankland  as 
her  attorneys  to  present  the  said  will  for  probate,  but 
denying  that  this  was  done  in  disregard  of  the  terms  or 
directions  of  the  will,  or  in  disregard  of  the  rights  of 
Mitchell,  and  praying  that  the  petition  of  Mitchell  be 
denied. 

The  two  petitions  were  heard  together,  and  on  May  12th 
the  court  filed  its  findings  of  fact  and  conclusions  of  law, 
and  entered  its  order  admitting  the  will  to  probate,  and  ap- 
pointing Mrs.  Shorb  executrix  thereof,  and  denying  the 
petition  of  Mitchell. 

From  this  order  denying  his  petition  Mitchell  appeals. 

The  first  question  presented  is :  Was  appellant  entitled  to 
be  entered  and  recognized  as  the  attorney  of  record  for 
said  estate  in  the  place  of  the  attorneys  employed  by 
Mrs.  Shorb? 

No  cases  are  cited  in  support  of  appellant's  contention 
in  this  regard,  and  it  is  admitted  that  none  can  be  fotmd; 
but  it  is  said  that  "since  it  was  the  declared  will  of  the 
testatrix  that  appellant  should   act   as   the   attorney  of  her 
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estate,  it  is  both  reasonable  and  just  that  the  will  should  be 
observed  in  this  as  well  as  in  other  respects/' 

There  is  no  such  office  or  position  known  to  the  law  as 
"Attorney  of  an  Estate."  When  an  attorney  is  employed 
to  render  services  in  procuring  the  admission  of  a  will  to 
probate,  or  in  settling. the  estate,  he  acts  as  the  attorney  of 
the  executor,  and  not  of  the  estate,  and  for  his  services 
the  executor  is  personally  responsible.  Every  executor  and 
administrator  is  chargeable  in  his  account  with  the  whole 
of  the  estate  of  the  decedent  which 'may  come  into  his  pos- 
session (Code  Civ.  Proc.,  sec.  1612),  and  while  in  the 
settlement  of  his  account  he  will  be  allowed  all  necessary 
expenses  in  the  care,  management,  and  settlement  of  the 
estate,  including  reasonable  fees  paid  to  attorneys  for  con- 
ducting the  necessary  proceedings  or  suits  in  courts  (Code 
Civ.  Proc.,  sec.  1616),  still  such  allowance  can  be  made 
only  to  him,  and  not  to  the  attorney.  (Henry  v.  Superior 
Court,  93  Cal.  569.)  And  if  the  attorney  employed  should 
be  derelict  in  his  duty,  and  should  receive  and  misappro- 
priate funds  of  the  estate,  the  executor  would  be  liable 
therefor  to  the  legatees  tmder  the  will.  This  being  so,  it 
would  seem  to  be  neither  reasonable  nor  right  to  hold  that 
the  executor  of  a  will  must  necessarily  accept  the  services 
of  an  attorney  selected  by  the  testator.  Our  conclusion, 
therefore,  is  that  the  language  employed  by  Mrs.  Ogler: 
^*I  hereby  select  as  the  attorney  of  my  estate  John  W. 
Mitchell,  and  direct  my  executrix  to  consult  and  employ 
him  in  all  matters  pertaining  to  the  distribution  of  my  es- 
tate and  the  requirements  of  this  my  last  will,"  did  not  con- 
stitute a  selection  which  was  binding  on  the  executrix,  but 
was  simply  an  advisory  provision  which  she  could  disregard 
if  she  chose  to  do  so. 

In  Young  v.  Alexander,  16  Lea,  108,  the  will  under 
review  contained  the  following  clause:  'T  hereby  nom- 
inate and  appoint  my  nephew,  M.  B.  Young,  of  Jackson 
county,  Tennessee,  as  advisory  and  counsel  of  my  said 
executors,  who  will  assist  them  hi  'winding  up  my  un- 
finished and  unsettled  business/'     The    executor    refused 

ex  CAU— «$ 
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to  recognize  or  employ  Young  as  counsel  in  the  adminis- 
tration of  the  estate,  whereupon  he  instituted  the  suit  to 
compel  such  recognition  and  employment  The  supreme 
court  said  that  ''however  persuasive  such  a  provision  may 
or  might  be,  it  can  only  be  effective  as  an  advisory  pro- 
vision" ;  and  it  was  held  that  the  provision  was  not  binding 
upon  the  executor,  and  that  he  might  ignore  it  and  appoint 
other  counsel  at  his  discretion. 

In  Foster  v.  Elsley,  L.  R.  19  Ch.  Div.  518,  the  will  under 
review  contained  the  following  clause : 

''And  I  declare  that  my  solicitor,  William  Edward  Foster^ 
shall  be  the  solicitor  to  my  estate  and  to  my  said  trustees  in 
the  management  and  carrying  out  the  provisions  of  this  my 
will." 

It  was  claimed  that  this  clause  imposed  on  the  trustees  the 
duty  of  emplo3ring  Foster  as  their  solicitor ;  but  it  was  held 
that  it  imposed  no  such  trust  or  duty. 

The  second  and  only  other  question  presented  is:  Did  die 
court  err  in  refusing  to  direct  letters  testamentary  to  ht 
issued  to  appellant  as  coexecutor  wiA  Mrs.  Shorb? 

The  contention  that  appellant  was  entitled  to  have  letters  so 
issued  is  based  upon  section  1371  of  the  Civil  Code,  wfaidi 
provides: 

"Where  it  appears  by  the  terms  of  a  will  that  it  was  the  in- 
tention of  the  testator  to  commit  the  execution  thereof  and  the 
administration  of  his  estate  to  any  person  as  executor^  such 
person,  although  not  named  executor,  is  entitled  to  letters  tes- 
tamentary in  like  manner  as  if  he  had  been  named  executor.**^ 

Does  the  will  show  that  it  was  the  intention  of  Mrs. 
Ogier  to  commit  to  appellant  the  execution  of  her  will 
and  the  administration  of  her  estate?  To  this  question 
there  can  be,  in  our  opinion,  but  one  answer,  and  that 
must  be  in  the  negative.  The  only  paragraphs  of  tiie 
will  relating  to  the  matter  are  those  above  quoted.  The 
twenty-seventh  paragraph  appoints  Mrs.  Shorb  execu- 
trix, and  charges  her  "faithfully  to  see  that  my  estate  is 
distributed  as  herein  directed."  The  twenty-eighth  para- 
graph selects  appellant  as  the  attorney  for  the  estate  and 
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tlirects  the  executrix  to  consult  and  eniplo>  him  in  all  mat- 
ters pertaining  thereto.  And  the  twentyrninth  paragraph 
speaks  of  "my  said  executrix"  and  "my  said  attorney"  and 
directs  what  "my  said  executrix"  may  do,  if  she  and  "my 
said  attorney"  deem  it  advantageous  and  advisable.  By  these 
paragraphs  no  power  to  act  as  executor  is  given  to  appel- 
lant, and  it  seems  evident  that  the  intention  of  the  testatrix 
was  simply  to  make  him  the  attorney  and  counselor  of  the 
executrix,  and  not  to  commit  to  him  the  administration  of  the 
estate. 
The  order  appealed  from  should  be  affirmed. 

Searls^  C,  and  Vanclief,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  affirmed. . 

McFarland,  J.^  D«  Havkn,  J.,  Fitzgi£rald,  J. 


tNo.  19828.  Department  Two. — February  84,  1894.] 

GIOBATTI  SOLARI,  Respondent,  v.  S.  P.  SNOW,  Ap- 

PELLANT. 
BTIDSNGE — ^admission — UNTBUFIXD    COMPULIMT — ^HARMLBSB     Bbbob. — An 

nnverified  complaint  elirned  alone  by  the  attorney  of  plaintiff, 
without  proof  that  the  plaintiff  had  any  notice  of  its  con- 
tents, iB  not  admissible  agralnst  the  plaintiff  as  evidence  of  his 
admission  of  facts  stated  therein,  or  to  contradict  his  testi- 
mony to  the  contrary  on  the  trial  of  another  case;  but  where 
It  affirmatively  appears  from  the  record  upon  appeal  that  de- 
fendant could  not  have  been  Injured  by  its  admission,  a  Judg- 
ment against  him  will  not  be  reversed  for  such  error. 
Id. — Deed  bt  Assumed  Attornbt  in  Pact — Notice  to  Purchaser. — 
Where  a  deed  purporting  to  be  from  the  plaintiff  to  the  de- 
fendant of  the  property  in  question,  was  signed  by  one  of  the 
grantors  as  the  assumed  attorney  in  fact  of  the  plaintiff,  h<) 
having  no  authority  to  execute  it  for  the  plaintiff,  such  deed 
iE  of  itself  sufficient  to  charge  the  defendant  with  notice  of 
the  character  and  extent  of  plaintiff's  interest  in  the  prop- 
erty, and  of  such  pretended  relation  of  agency,  at  and  prior 
to  the  purchase  of  the  property  by  the  defendant,  and  he  takes 
It   subject   to   plalntlirs   Interest    therein. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County,  and  from  an  order  denying  a  new  trial-  | 

The  facts  are  stated  in  the  opinion  of  the  court  | 

B.  F.  Thomas,  and  B.  B.  Hall,  for  Appellant 

Richards  &  Carrier,  for  Respondent 

Fitzgerald,  J.— Action  to  quiet  plaintiflF's  title  to  the  land 
described  in  the  complaint  against  the  claims  of  defendant; 
and  for  the  recovery  of  the  possession  thereof;  also  to  can- 
cel a  tax  deed  issued  to  defendant  therefor  as  a  doud  on 
plaintiff's  title;  and  for  rents  and  profits,  and  damages  for  ! 

mthholding.  i 

Plaintiff  had  judgment,  and  defendant  appeals  from  the  | 

judgment  and  the  order  den3dng  his  motion  for  a  new  trial 

The  evidence  shows  that  plaintiff  was  the  owner  of  the 
property  described  in  the  complaint  at  the  date  of  its  pur- 
chase by  the  defendant.  This  being  so,  it  is  only  necessary 
to  consider  but  two  of  the  questions  discussed  by  counsel  in 
their  briefs,  as  their  decision  necessarily  disposes  of  tHb 
others  raised  by  the  record  on  this  appeaL 

These  questions  are: 

I.  Did  Domingo  Grondoma  who  joined — individually  and 
as  attorney  in  fact  of  plaintiff — ^with  his  wife  and  son  in  the 
execution  of  the  deed  to  defendant  of  the  premises  in  con- 
troversy sustain  or  claim  to  sustain  at  and  prior  to  the  exe- 
cution thereof  the  relation  of  attorney  in  fact  to  plaintiff? 

'2.  If  so,  did  defendant  purchase  said  property  with  no- 
tice, either  actual  or  constructive,  of  such  relation,  and  of 
plaintiff's  ownership  thereof? 

On  these  questions  the  court  in  its  decision  found  ad- 
versely to  appellant,  and  as  the  findings  thereon,  as  well 
as  the  other  findings  attacked  by  the  specifications,  are 
fully  justified  by  the  evidence,  they  will   not,   under  the 
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well-established  rule  of  this  court,  be  disturbed,  unless  the 
rulings  of  the  court  complained  of  in  relation  to  the  admis- 
sion and  rejection  of  evidence  bearing  upon  these  questions 
were  erroneous. 

There  are  thirty  assignments  of  error  claimed  to  have  been 
committed  by  the  court  during  the  trial  of  the  cause,  but  the 
only  one  necessary  to  be  noticed,  the  others  being  immaterial 
or  tmimportant,  is  the  one  relating  to  the  admission,  against 
defendant's  objection,  of  an  unverified  complaint  signed  by 
the  attorney  alone,  the  contents  of  which  were  not  shown 
to  have  been  known  to  the  plaintiff  therein,  filed  September 
I,  1887,  in  a  certain  action  brought  in  the  superior  court  of 
Santa  Barbara  county,  notice  of  which  was  thereafter  duly 
recorded  and  filed,  wherein  the  said  Domingo  Grondoma  was 
plaintiff,  and  his  son,  Jose  H.,  and  Encamacion,  the  wife  of 
the  said  Domingo,  were  defendants. 

That  action,  which  was  dismissed  on  the  day  after  the 
execution  of  the  deed  to  defendant  herein,  was  brought  to 
set  aside  and  vacate,  on  the  ground  of  fraud,  two  deeds 
to  the  property  in  question,  one  a  deed  of  gift  executed 
by  Domingo  to  his  son,  Jose  H.,  conveying  to  him  the 
whole  of  said  property ;  the  other,  also  a  deed  of  gift,  from 
Jose  H.  to  his  mother  Encamapion,  conveying  to  her  a  part 
tfiereof. 

The  complaint  in  that  action  contained  the  allegation, 
among  others,  that  said  Domingo  Grondoma  was  "at  all  the 
times  hereinafter  mentioned  the  duly  appointed,  qualified 
and  acting  administrator,  and  trustee,  of  the  estate  of 
Giobatti  Solari,  who  is  civilly  dead,  and  the  real  prop- 
erty hereinafter  described  belongs  to  said  estate." 
The  property  referred  to  is  the  property  involved  in  this 
action. 

This  complaint  was  offered  and  admitted  in  evidence, 
against  defendant's  objection,  for  two  purposes:  i.  As 
an  admission  by  Domingo  Grondoma  of  the  relafioQ 
which  he  claimed  to  sustain  to  plaintiff,  thereby  contra- 
dicting his  testimony  at  the  trial  on  that  point ;    and    a, 
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To  charge  the  defendant  with  notice  of  the  contents  thereof. 

The  complaint  was  clearly  inadmissible  as  evidence  for 
cither  purpose,  for  the  reason  that  it  was  unverified  and  not 
signed  by  the  plaintiff  therein,  and  not  shown  that  he  had 
any  knowledge  of  its  contents.  But  it  affimatively  appears 
from  the  record  that  defendant  could  not  have  been  injured 
by  its  admission,  as  the  evidence,  independent  of  the  com- 
plaint, was  overwhelming  in  support  of  the  finding  that  de- 
fendant purchased  the  property  with  full  knowfedge  of  plain- 
tiflF's  ownership,  and  of  Domingo  Grondoma's  asstuned  re- 
lation to  him  as  his  attorney  in  fact  in  connection  therewith. 
Ihe  deed  to  defendant  of  the  property  in  question  was  signed 
by  the  said  Domingo  as  the  attorney  in  fact  of  plaintiff.  This 
was,  of  itself,  sufficient  to  charge  the  defendant  with  notice 
of  the  character  and  extent  of  plaintiff's  interest  in  the  prop- 
erty, and  of  Grondoma's  pretended  relation  to  him,  at  and 
prior  to  the  purchase  of  the  property  by  the  defendant,  and 
he  took  is  subject  to  such  interest. 

Judgment  and  ordered  affirmed. 

Ds  Haven,  J.,  and  McParland,  J.,  concurred. 
Hearing  in  Bank  denied. 


[No.   19291.  Department  Two. — February  84.  1894.1 

CATALINA  S.  AMES  kt  al..  Respondents,  v.  THE  CITY 
OF  SAN  DIEGO,  Appellant. 

Pxmmio  Lands — Puauo  Trust — Adtbrbb  Pobssssion. — jLAnd  acqulrea 
from  the  United  States  by  a  city  as  successor  to  a  former 
pueblo,  held  In  trust  for  the  general  public  for  a  specific  public 
use.  as  a  park  or  for  a  street  or  for  public  bulldinffSp  cannot  be 
alienated,  and  the  title  of  the  public  thereto  cannot  be  lost  by 
a  possession  adverse  to  the  city. 

Id. — ^HonsB  Lots — Powbr  op  Ai*ibnation — Prescription. — ^In  tho  ease 
of  pueblo  lands*  such  as  house  lots,  the  legal  title  of  whlcA 
Is  vested  in  the  olty,  and  which  may  be  alienated  by  lt«  the 
title  of  the  city  thereto  may  be  lost  by  adverse  possesaloo 
for  the  period  of  time  required  to  acquire  a  prescrlptlye  title 
under  the  statute  of  limitations. 
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m. — F111DING8 — ^PiasuMPTiON — BUPPOBT  OF  JuDOMSMT.^-Where  the 
flndinffs  in  an  action  to  determine  an  adverse  claim  to  land 
state  facts  showing  a  prescriptive  title  in  the  plaintiffs  anu 
also  that  the  land  In  controversy  was  patented  by  the  United 
States  to  the  city  defendant  as  the  pueblo  lands  of  the  de- 
fendant, "in  trust  for  municipal  purposes*"  without  statins  that 
the  land  in  controversy  was  held  by  the  defendant  In  trust  for 
a  specified  public  use,  it  must  be  presumed  in  favor  of  tne 
Judgment  that  the  land  was  a  house  lot  which  the  pueblo  was 
authorised  to  convey,  and  the  findings  are  sufficient  to  sup- 
port a  Judgment  for  the  plaintiffs. 

Hx— <?ONriJCT  IN  FiMPiy OS— LnwR  k  l  Construction. — ^Findlnss  are  to 
be  liberally  construed  in  support  of  Judgment,  and,  if  possible, 
are  to  be  reconciled  so  as  to  prevent  a  conflict  upon  material 
points,  and  unless  the  conflict  is  clear,  and  the  tindlnffs  are  in- 
capable of  being  harmoniously  construed,  a  Judgment  will  not 
b«  reversed  upon  the  ground  of  the  conflict  in  the  flndlngs. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  denying  a  new  trial 

The  facts  are  stated  in  the  opinion  of  the  court 

William  H.  Fuller,  and  Clarence  L.  Barber,  for  Appel- 
lant. 

William  Darby,  for  Respondent 

De  Haven,  J. — ^The  plaintiffs  are  husband  and  wife,  and 
this  action  was  brought  for  the  purpose  of  determining  an 
adverse  claim  made  by  the  defendant  to  certain  land  which, 
the  complaint  alleges,  is  owned  by  the  plaintiff,  Catalina  S. 
Ames.  The  answer  alleges  that  the  defendant  is  the  owner 
of  the  land  in  controversy ;  and  this  was  the  only  issue  made 
by  the  pleadings.  The  action  was  tried  by  the  court, 
without  a  jury,  and  judgment  was  rendered  in  favor  of 
plaintiffs.  The  defendant  appeals  from  the  judgment,  and 
from  an  order  denying  its  motion  for  a  new  trial.  It  is 
claimed  by  the  defendant  that  the  finding  in  respect  to  the 
plaintiffs'  adverse  possession  is  not  justified  by  the  evidence. 

The  court  did  not  find,  in  direct  terms,  that  the  plaintiff, 
Catalina  A.  Ames,  is  the  owner  of  the  land  in  dispute,  but 
it  found  the  following  among  other  facts: 
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"2.  That  ever  since  the  year  1846  the  said  plaintiffs  and 
their  grantors  have  been  continuously  in  possession  of  the 
lands  and  premises  hereinafter  described,  claiming  the  same 
adversely  to  defendant,  and  that  the  same  have  been  during 
the  whole  of  said  time  inclosed  with  a  substantial  fence ;  and 
that  there  has  been  erected,  and  is  now  standing,  on  said 
lands  a  two-story  adobe  dwelling-house,  and  a  frame  dwell- 
ing-house, and  that  said  adobe  dwelling-house  has  been  oc- 
cupied by  said  plaintiff  and  their  grantors  as  a  dwelling 
continously  from  the  said  year  1846. 

"4.  That  on  the  tenth  day  of  April,  1874,  the  title 
of  said  defendant  as  successor  to  the  Mexican  pueblo 
of  San  Diego  was  confirmed,  and  that  on  said  day  a 
patent  was  issued  to  defendant  by  the  United  States  of  Amer- 
ica, for  the  land  and  premises  hereinafter  described,  with 
other  lands,  as  the  pueblo  lands  of  said  defendant,  and  in 
trust  for  municipal  purposes." 

The  foregoing  finding  numbered  two,  although  flomewhat 
informal,  was  evidently  intended  as  a  finding  to  the  ef- 
fect that  the  plaintiffs  had,  before  the  commencement 
of  this  action,  acquired  title  to  the  premises  in  con- 
troversy by  adverse  possession,  and  that  such  is  its  proper 
construction  is  not  denied  by  counsel  for  defendant;  but 
it  is  urged  that  the  latter  finding,  numbered  four.  Is  ir 
conflict  with  the  former,  and  shows  that  plaintiffs  did  not 
and  could  not  have  acquired  such  a  title  as  against  de- 
fendant. 

The  finding  last  above  quoted  shows  clearly  that  the 
defendant  city  obtained  from  the  United  States  title  to 
the  land  in  controversy  as  the  successor  of  the  former 
pueblo  of  San  Diego,  and  it  is  well  settled  in  this  state 
that  land  thus  acquired  cannot  be  sold  under  an  execu- 
tion issued  upon  a  money  judgment  against  the  dty 
succeeding  to  the  rights  of  the  pueblo.  (Hart  v.  Bur- 
nett, 15  Cal.  530;  San  Francisco  v.  Canavan,  42  Cal.  541; 
Tmvnsend  v.  Greely,  5  Wall.  326.)  The  reason  for  this 
rtile  is  that  such  lands  are  not  held  as  the  absolute  prop- 
ert>*  of  the  city,  but  in    trust    for    its    inhabitants.     The 
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nature  of  the  title  of  a  pueblo  to  the  lands  within  its  limits, 
and  the  trust  upon  which  it  held  the  same,  is  very  clearly 
stated  by  Baldwin,  J.,  in  delivering  the  opinion  of  the  court 
in  Hart  v.  Burnett,  15  Cal.  568.    He  said :    "We  have  care- 
fully examined  their  references  to  laws  and  text-books,  and 
it  seems  to  us  that  taken  together  they  show  that  under  the 
old  Spanish  system  the  lands  assigned  to  towns,  whether 
by  general  law  or  special  act,  were  in  the  sense  of  endow- 
ments to  be  held  in  trust  for  the  purposes  and  objects  specified 
in  the  laws  or  in  the  particular  grant;  or,  as  expressed  by 
Perez,  en  close  en  de  dote  0  privilegio  de  poblacion  (in  class 
of  endowment  or   town  privilege),  but   not  in  absolute  own- 
ership with  full  right  of  disposition.    The  lands  so  assigned 
were  for  the  general  object  of  building  up  and  sustaining  the 
town  and  its  population,  and  were  to  be  applied  to  that  ob- 
ject in  the  manner  which  might  be  directed  by  the  laws  or 
by  royal  orders.    The  government,  or  its  authorized  agents, 
were  therefore  to  designate  the  portions  of  such  lands  which 
were  to  be  used  for  particular  purposes,  as  those  which  were 
to  be  given  to  individuals  in  solares  and  suertes,  those  which 
were  to  remain  common  for  the  use  of  all  alike,  as  tbe  pas- 
tures, woods,  public  squares,  watering-places,  etc.,  and  those' 
from  which  the  municipal  officers  were  to  derive  revenues  for 
their  support  and  the  expenses  of  the  municipal  government 
The  lands  so  assigned  to  these  special  objects  could  not  all 
be  used  or  disposed  of  in  the  same  manner.    Thus,  the  build- 
ing lots  were  to  be  given  to  the  settlers  for  their  individual 
and  exclusive  benefits,  but  the  commons  were  for  the  com- 
mon use  of  all,  and  could  not,  in  general,  be  reduced  to  in- 
dividual ownership  except  by  common  consent  or  the  exer- 
cise of  the  right  of  eminent  domain." 

The  defendant  dty,  as  successor  of  the  former  pueblo, 
took  its  lands  upon  the  same  trust  upon  which  they 
were  held  by  the  pueblo,  and  succeeded  to  the  same 
right  of  alienation,  and  while  the  land  held  upon  such 
a  trust  is  not  subject  to  sale  upon  an  execution  issued 
upon  a  judgment  against  the  trustee,  it  does  not  by  any 
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means  follow  that  title  to  such  portion  of  the  pueblo  lands 
as  has  not  been  dedicated  to  some  specific  public  use  cannot 
be  acquired  by  adverse  possession.  Of  course,  it  is  well  set- 
tled that  land  held  by  a  city  in  trust  for  the  general  public 
upon  a  dedication  to  the  public  for  use  as  a  street,  park,  or 
for  a  public  building,  cannot  be  alienated  by  the  city,  and 
the  title  of  the  public  thereto  cannot  be  lost  by  a  possession 
adverse  to  the  city.  (Hoadley  v.  San  Francisco,  50  Cal.  265; 
People  V.  Pope,  53  Cal.  437;  County  of  Yolo  v.  Barney,  79 
Cal.  375;  Board  of  Education  v.  Martin,  92  Cal.  209.) 

But  in  case  of  lands,  the  legal  title  to  which  is  vested 
in  the  city,  and  which  may  be  alienated  by  it,  the  rule 
just  stated  in  relation  to  land  dedicated  to  the  public  use  does 
not  apply. 

As  to  land  which  is  the  subject  of  alienation,  we  are 
clearly  of  the  opinion  that  the  title  of  the  city  thereto 
may  be  lost  by  the  adverse  possession  of  another  for  the 
requisite  period  of  time;  and  in  regard  to  pueblo  lands 
of  this  latter  character,  such  as  house  lots,  we  see  no 
reason  why  the  statute  of  limitations  should  not  apply 
in  favor  of  an  adverse  possessor  precisely  the  same  as  if 
such  land  had  been  acquired  by  the  city  by  purchase 
and  for  purposes  of  sale,  or  for  any  other  use  not  strictly 
municipal. 

The  remaining  question  upon  this  point  is  whether 
finding  nimiber  four  shows  that  the  land  in  controversy 
is  held  by  the  city  for  some  specified  public  use  as  a  park, 
street,  common,  or  as  a  site  for  public  buildings.  The 
language  of  the  finding  is  that  the  land  was  conveyed  to 
the  defendant  as  successor  of  the  pueblo  "in  trust  Tor 
municipal  purposes."  We  do  not  think,  in  view  of  the 
specific  finding  to  the  effect  that  the  plaintiffs  have  teen 
in  adverse  possession  of  the  land  since  1846,  occupying 
the  same  as  a  place  of  residence  during  all  that  period, 
that  the  court  intended  by  the  language  above  quoted  to 
say  that  this  land  was  ever  dedicated  to  public  use  as  a 
street,  park,  or  for  a  public  building,  or  that  the  same 
was  conveyed  to  the  defendant  in  trust  for  either  of  such 
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purposes.  Findings  are  to  be  liberally  construed  in  support 
of  a  judgment  and,  if  possiUe,  are  to  be  reconciled  so  as  to 
prevent  any  conflict  upon  material  points,  and  unless  the  con- 
flict  is  clear,  and  the  findings  are  incapable  of  being  Har- 
moniously construed,  a  judgment  will  not  be  reversed  upon 
the  ground  of  a  conflict  in  the  findings.  We  think  the  court 
below  only  meant  to  say  in  the  finding  now  under  considera- 
tion that  the  defendant  acquired  the  title  of  the  former 
pueblo  of  San  Diego  to  the  land  in  controversy  and  other 
pueblo  lands,  impressed  with  the  same  general  trust  upon 
which  they  were  held  by  its  predecessor,  but  did  not  mean 
that  such  land  was  held  by  the  defendant  in  trust  for  a  spe- 
cific public  use. 

What  we  have  said  in  regard  to  the  construction  of  the 
findings  disposes  of  the  further  contention  of  defendant  that 
the  finding  in  relation  to  the  adverse  possession  of  plaintiff 
is  not  sustained  by  the  evidence.  The  stipulation  relied  upon 
by  defendant  to  overthrow  this  finding  of  the  court  is  as  gen- 
eial  as  the  finding  we  have  just  considered,  and  in  view  of 
the  other  evidence  in  the  transcript  in  which  we  find  no  in- 
timation that  the  lot  in  controversy  was  ever  dedicated  to  a 
public  use  or  that  any  claim  of  such  dedication  was  ever 
made  upon  the  part  of  the  defendant,  we  would  not  be  jus- 
tified in  holding  it  to  be  a  stipulation  by  the  plaintiffs  that 
such  land  was  so  dedicated  to  public  use  and  is  not  a  house 
lot  such  as  the  former  pueblo  might  have  alienated,  and 
which  the  defendant,  as  the  successor  to  the  pueblo  titl^ 
was  authorized  to  convey  in  private  ownership. 

Judgment  and  order  affirmed. 

McFarland^  J.,  and  Fitzg^rald^  J.,  concurred. 
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[No.   19278.  Department  Two.— Feb.  24,  1894.] 

E.  J.  BALDWIN,  Appelant,  v.  JOHN  H.  TEMPLE,  Re- 
spondent. 

ADVEBSB    P088B8BI0N — PATICBNT    OF     TAXB8 BUBDBN    OF    PBOOT. — When 

the  plaintiff  in  an  action  of  ejectment  proves  a  paper  title  his 
case  is  made  out,  and  if  the  defendant  relies  upon  adverse 
possession  under  the  statute  of  limitations  he  must  provu 
either  that  no  taxes  were  levied  or  assessed  upon  the  land,  or 
that  he  paid  all  taxes  which  were  levied  and  assessed  thereon. 

Id. — Finding  Against  Bvidbngb. — ^A  finding  that  the  property  in 
controversy  was  not  assessed  for  taxes,  for  a  specified  year.  Is 
against  the  evidence,  where  it  appears  that  the  land  assessed 
by  boundaries  necessarily  included  the  land  in  controversy, 
althoufirh  there  is  no  evidence  that  the  tract  claimed  by  tno 
defendant  was  assessed  by  any  separate  or  specified  descrip- 
tion in  that  year. 

Id. — Dbscription  of  Land— Quantitt — ^Boundaribb. — Where  the  whole 
of  a  ranch  is  assessed,  the  quantity  of  land  expressed  in  acres 
is  mere  description,  and  does  not  control  the  more  certain 
description  by  boundaries,  but  must  yield  to  boundaries  where 
they  do  not  agree. 

Id. — ^Payment  of  Taxbs  bt  Owner — Prssumption. — ^The  payment  ot 
taxes  by  the  record  owner  adds  nothing  to  his  title,  but  it 
excludes  any  presumption  that  it  was  assessed  to,  or  paid  by. 
the  adverse  possessor. 

Id. — Lbasb  to  Possbssoh — Admission — Advbrsb  Possession. — ^Where 
the  owner  of  land  accepts  a  lease  from  another  it  does  not 
destroy  his  title  to  the  land;  but  where  the  lessee  is  in  pos- 
session without  title  it  is  an  admission  of  the  fact,  and  may  be 
used  as  evidence  tending  to  show  that  he  did  not  claim  to  hold 
the  land  adversely  to  the  party  from  whom  he  accepted  tne 
lease. 

Id. — Parol  Gift — ^Adverse  Possession. — ^A  parol  gift  of  land  from 
the  mortgagor,  though  invalid  as  against  the  mortgagee,  is 
a  sufllcient  bsisis  for  the  acquisition  of  a  right  by  adverse  pos- 
session. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial 

The  facts  are  stated  in  the  opinion. 

Wells,  Monroe  &  Lee,  for  Appellant. 

As  the  defendant  neither  proved  what  taxes  were  levied 
and  assessed  upon  the  lands,  or  that  no  taxes  were  levied 
and  assessed,  no  title  by  adverse  possession  was  proven. 
{Reynolds  v.  Willard,  8o  Cal.  605.) 

/.  Brousseau,  and  Brousseau  &  Hatch,  for  Respondent. 

The  tax  receipts  showing  payment  of  taxes  by  plain- 
tiff add  nothing  to  his  rights  as  against  defendant's  pos- 
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session,  and  do  not  prove  that  defendant  did  not  pay  the 
taxes  assessed  on    the    propert>'    in    question.      (Dcms  v. 
Bough,  59  ^^-  579-)     It  does  not  appear  from    those    re- 
ceipts   that    the    parcel    in    controversy    was    included    in 
those  parts  of  the  rancho  upon  which  plaintiff  paid  taxes. 
It  is  unnecessary  for  defendant  to  show  that  he  has  paid  any 
taxes  for  five  years,  from    January  i,  1874,  to    make  his 
adverse     possession   effective    as    against   plaintiff's   claim. 
{Heilbron  v.  IVater  Ditch  Co.,  75  Cal.  123;  Coonradt  v.  Hill, 
79  Cal.  591.)     The  amendment  of  section  325  of  the  Code 
of  Civil  Procedure,  1878,  is  not  retroactive.     (C  P.  R.  R, 
Co.  V.  Shackleford,  63  Cal.  261.)     Defendant's   possession 
was  such  up  to  the  ist  of  January,  1879,  that  he  could  main- 
tain his  action  against  plaintiff  to  quiet  his  title.     {McCor- 
mack  v.  Silsby,  82  Cal.  72.)    And  such  possession  need  not 
have  been  for  five  years  next  preceding  the  commencement 
of  the  action.     (Cannon  v.  Stockman,  36  Cal.  535.)     And 
having   then    perfect   title    as    against    plaintiff    and    his 
grantor,    and    having    remained    in    actual     and    exclu- 
sive   possession  up   to   the   commencement  of   this   action 
under  claim  of  absolute  ownership,  such   title  cannot  be 
affected  by  any  payment  of  taxes  on   the   part   of   plain- 
tiff.    (Darns   v.  Bough,  59    CaL  579).    Defendant   is   not 
estopped   from   denying  plaintiff's   title   by   the   pretended 
lease   as   it   did   not   prove    the    relation   of  landlord  and 
tenant,  the  defendant    being    then    in    possession.     (Cald- 
well V.  Center,  30  Cal.  540;  89  Am.   Dec.  131;  Tewksbury 
v.  Magraff,  33  Cal.  237;  Franklin  v.  Minda,  35  Cal.   558; 
Pacific  M.  L.  Ins.  Co.  v.  Stroup,  63  Cal.  153.    See  Furlong 
V.  Cooney,  72  Cal.  322;  Frick  v.  Sinon,  75  Cal.  337.)     In 
addition  to   the   evidence   of   title   in  defendant  by   virtue 
of    his    adverse    possession,  he    has    established    title    by 
virtue  of  the  gift  from  his    father,  the  common   source  of 
title,  under   which   the   equitable   title   passed   to   defend- 
ant   as    against    the    plaintiff    and    his  grantors,  and    de- 
fendant  could  maintain  his    action    against   the    donor   or 
gprantees   for    specific    performance    and    obtain    a    deed 
conveying    the    legal    title.     (IntemaHonal   Bank    of    St 
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Louis  V.  Fife,  95  Mo.  118;  Potter  v.  Smith,  68  Mich.  212; 
Dawson  v.  McFadden,  22  Neb.  131;  Anson  v.  Townsend,  73 
Cal.  417;  Bakersiield  T.  H.  Assn.  v.  Chester,  55  Cal.  102.) 

Hayn^,  C. — ^The  plaintiflF  brought  ejectment.  The  de- 
fendant answered,  and  also  filed  a  cross-complaint  to  quiet 
title  to  the  demanded  premises,  and  plaintiff  answered  the 
cross-complaint  The  cause  was  tried  by  the  court  without 
a  jury.  The  findings  were  in  favor  of  the  defendant,  and 
judgment  was  entered  thereon.  Plaintiff  moved  for  a  new 
trial,  which  was  denied,  and  this  appeal  is  from  the  judg- 
ment, and  from  the  order  denying  a  new  trial. 
.  No  question  is  made  that  the  plaintiff  has  the  legal  title, 
unless  the  defendant  has  acquired  title  by  adverse  posses- 
sion; nor  is  there  any  question  but  that  the  defendant  was 
in  the  exclusive  possession  of  the  demanded  premises  a  suffi- 
cient length  of  time  to  give  him  title.  The  question  con- 
troverted touching  the  adverse  possession  of  defendant  is  as 
to  whether  taxes  were  levied  and  assessed  upon  the  de- 
manded premises  for  the  year  1878.  Upon  this  point  die 
finding  of  the  court  is  as  follows :  "That  said  property  was 
not  assessed  for  taxes  for  the  year  1878." 

A  general  statement  of  the  facts  of  the  case  is  necessary 
to  a  clear  understanding  of  the  question  above  indicated. 

In  1874  F.  P.  F.  Temple  was  the  owner  of  the  undi- 
vided one-half  of  the  Rancho  La  Merced  and  the 
Rancho  Potrero  de  Felipe  Lugo,  which  adjoin  each 
other,  the  Merced  lying '  on  the  westerly  side  of  the 
last-named  ranch.  The  defendant  is  the  son  of  F.  P.  F. 
Temple.  The  father,  it  is  found,  made  a  survey  of  a 
tract  of  land  containing  about  seventy  five  acres,  lying 
partly  in  each  of  the  said  ranchos,  which  seventy-five- 
acre  tract  embraces  the  lands  in  controversy  in  this 
action.  January,  1874,  F.  P.  F.  Temple  made  a  parol 
gift  of  the  seventy-five-acre  tract  to  the  defendant.     That 
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part  of  the  tract  which  is  in  controversy  here  is  a  small  par- 
ed the  quantity  of  which  does  not  clearly  appear,  but  con- 
taining probably  from  three  to  five  acres,  belonging  to  the 
Merced  grant,  and  lying  on  the  westerly  side  of  the  line 
separating  the  two  grants. 

It  is  contended  by  appellant  that  the  finding  aDove  quoted 
is  not  justified  by  the  evidence;  but  that,  on  the  contrary, 
the  evidence  shows  that  it  was  included  in  the  levy  and  as- 
sessment of  taxes  upon  the  Rancho  Merced  for  the  year  1878, 
and  each  subsequent  year.  The  Ending,  of  course,  concedes 
that  the  defendant  did  not  pay  the  taxes  upon  the  lands  in 
controversy  for  that  year,  none  being  assessed;  so  that  the 
question  is  as  to  whether  they  were  in  fact  assessed.  The 
defendant  oflFered  no  evidence  tending  to  show  whether  or 
not  taxes  were  assessed  upon  the  demanded  premises  for 
that  year.  The  plaintiflF,  however,  gave  evidence  tending  to 
prove  that  these  premises  were  assessed  as  a  part  of  the 
Rancho  La  Merced  for  each  year  from  1876  down  to  and 
including  the  year  1887.  The  only  ground  upon  which  re- 
spondent controverts  this  statement  is  based  upon  the  various 
statements  as  to  the  number  of  acres  contained  in  said 
rancho.  This  ranch  was  patented  by  the  United  States 
to  F.  P.  F.  Temple  and  Juan  M.  Sanchez  in  1872,  and  is 
there  stated  to  contain  2,363.75  acres.  On  December  2, 
187s,  Temple,  Sanchez,  and  Workman  mortgaged  this 
rancho  with  other  property  to  the  plaintiflF,  the  mortgage 
describing  it  as  containing  the  same  number  of  acres  men- 
tioned in  the  patent.  This  mortgage  was  afterwards  fore- 
closed, and  in  all  the  proceedings  for  foreclosure  and  sale 
the  same  number  of  acres  is  stated.  Defendant  was  not  a 
party  to  the  foreclosure  proceedings. 

In  1876  F.  P.  F.  Temple  failed,  and  made  an  assignment 
to  Freeman  and  Spence,  and  that  year  an  undivided  one- 
half  of  the  ranch  was  assessed  to  Sanchez,  and  the  other 
half  to  Freeman  and  Spence,  the  number  of  acres  in  the 
ranch  being  put  down  as  2,324.  In  1877  the  same  number 
of  acres  appears  in  the  assessment. 
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In  1878  it  was  assessed  as  follows:  "Geo.  E.  Long»  as- 
signee of  F.  P.  F.  Temple,  an  undivided  one-half  interest  in 
2,324  acres  of  the  Rancho  Le  Merced,  situate  in  the  county 
of  Los  Angeles,  and  bounded  north  by  Rancho  Potrero 
Grande,  east  by  Potrero  de  Felipe  Lugo,  south  by  San 
Gabriel  river,  west  by  Rancho  San  Antonio,  being  1,162 
acres."  "Paid."  And  for  the  same  year  to  "Juan  Id- 
Sanchez,  1,152  acres  of  land,  being  an  undivided  one-fourth 
interest  of  the  Rancho  Le  Merced,  county  of  Los  Angeles, 
bounded  north  by  Rancho  Potrero  Grande,  east  by  Potrero  de 
Felipe  Lugo  and  San  Gabriel  river,  west  by  Repetto."  "Paid.** 

The  ranch  was  similarly  described  in  the  assesment  for 
each  year  up  to  1880.  In  1880  it  was  described  by  sec- 
tions and  fractional  sections  in  the  different  townships,  the 
number  of  acres  being  set  town  to  each  description,  and  the 
whole  stated  to  be  2,385  acres,  and  was  assessed  to  Richard 
Garvey,  receiver. 

In  1881  it  was  assessed  to  £.  J.  Baldwin^  tiie  plaintiff,  as 
follows:  "Also  2,335  uteres  of  land  in  Rancho  La  Merced^ 
being  the  whole  of  said  rancho  (except  50  acres  sold  by  Wm. 
Alvord  to  Mrs.  A.  M.  W.  de  Temple,  as  per  deed  re- 
corded)," etc.,  following  with  a  particular  description  by 
section  and  fractional  sections,  with  the  quantity  in  each 
description.  All  the  subsequent  assessments  follow  the  de- 
scription given  in  the  assessment  of  1881. 

The  tract,  containing  about  75  acres,  claimed  by  de- 
fendant is  designated  in  the  record  as  the  "John  Temple 
Homestead."  No  description  of  the  homestead  as  as- 
sessed  for  taxation  appears  in  the  record,  nor  is  there 
any  evidence  that  the  homestead  was  assessed  by  any 
description  in  1878,  whilst  the  finding  is  that  the  part 
in  dispute  was  not  assessed.  The  discrepancy  in  the 
number  of  acres  appearing  in  different  assessments  and 
that  stated  in  the  patent  is  not  material  in  view  of  the 
description  given  of  the  ranch  by  its  boundaries,  no 
part  of  it  being  excepted  until  after  the  conveyance  of 
the  50  acres  to  Mrs.  Temple.  Besides,  there  was  evi- 
dence tending  to  prove  that  no  part  of  the  Merced  ranch 
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had  ever  been  assessed  to  the  defendant  except  I2)4  acres 
assessed  in  1884  to  John  H.  Temple  **as  guardian  of  Mag- 
gie B." 

In  Reynolds  v.  Willard,  80  Cal.  605,  it  was  held  that  when 
the  plaintiff  in  an  action  of  ejectment  proves  a  paper  title 
his  case  is  made  out;  and  if  the  defendant  relies  upon  ad- 
verse possession  under  the  statute  of  limitations  he  must 
prove  either  that  no  taxes  were  levied  and  assesssed  upon 
the  land,  or  that  he  paid  all  taxes  which  were  levied  and 
assessed  thereon.  (See,  also,  concurring  opinion  in  McGraih 
v.  Wallace,  85  Cal.  629). 

If  that  decision  is  followed,  the  btirden  was  upon  defend- 
ant of  proving  that  the  land  was  not  assessed.  He  offered 
no  evidence  tending  to  prove  that  fact,  nor  is  there  any  evi- 
dence in  the  record  which  in  any  manner  conflicts  with  that 
offered  by  plaintiff  from  the  records  showing  the  assessment 
of  the  Merced  ranch  for  each  year,  and  the  payment  of  the 
tax  assessed  thereon. 

It  is  contended  by  respondent  that  the  discrepancy  be- 
tween the  quantity  of  land  contained  in  the  Merced  ranch, 
as  shown  by  the  patent  and  the  quantity  as  stated  in  the  as- 
sessment of  1878,  tends  to  show  that  it  was  not  assessed. 
The  evidence,  however,  shows  that  the  parcel  of  land  in 
controversy  here  is  the  only  part  of  the  Merced  ranch 
claimed  to  be  owned  by  defendant,  and  this  part  contains  but 
a  small  quantity  of  land,  variously  stated  at  from  two  to  five 
acres,  which  would  not  at  all  account  for  the  difference  be- 
tween the  quantity  stated  in  the  patent  and  that  stated  in 
the  assessment  to  the  assignees  of  Temple.  Besides,  the 
description  in  the  assessment  to  the  assignee  of  Temple  pur- 
porting to  include  the  whole  ranch,  it  rested  upon  defendant 
to  show  that  that  assessment  did  not  include  the  four  or 
five  acres  in  controversy.  The  assessment  did  not  refer  to 
the  fence  which  cut  a  few  acres  off  from  the  remainder  of 
the  ranch,  but  referred  to  the  line  between  the  two  ranches. 
The  case  is,  therefore,  within  McDonald  v.  Drew^  97  Cal. 

The    land    assessed    being  bounded  on  the  east  by  the 
d.  cau— li 
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Potrero  de  Felipe  Lugo  grant,  necessarily  included  the  land 
in  controversy.  Even  if  it  be  conceded  that  the  whole  of 
the  Merced  ranch  was  not  assessed,  there  is  nothing  to  in- 
dicate that  this  particular  part  was  omitted.  But  the  whole 
ranch  was  assessed.  The  quantity  of  land  expressed  in 
acre?  is  mere  description,  and  does  not  control  the  more 
certain  description  by  boundaries,  but  must  yield  to  boun* 
daries  where  they  do  not  agree.  (Stanley  v.  Green,  12  Cal. 
164,  165;  DeArguello  v.  Greer,  26  Cal.  632;  TappendoHf  v. 
Downing,  76  Cal.  170.) 

There  is  no  claim  that  defendant  paid  the  taxes  since 
1878,  or  at  all,  upon  any  part  of  the  Merced  ranch  by  that 
description,  but,  on  the  contrary,  it  is  shown  that  the  land 
was  assessed  and  the  taxes  paid  by  others  every  year  down 
to  the  commencement  of  this  action.  As  counsel  for  re- 
spondent suggests,  the  payment  of  the  taxes  by  the  plaintiff 
added  nothing  to  his  title,  but  it  excludes  any  presumption 
that  it  was  assessed  to  or  paid  by  defendant. 

The  finding  in  question  is  not  justified  by  the  evi- 
dence. Other  questions  are  presented  by  the  record 
which  will  probably  be  presented  upon  new  trial  and 
which  will,  therefore,  be  briefly  noticed.  On  the  8th 
of  February,  1881,  the  plaintiff  called  the  attention 
of  the  defendant  to  the  fact  that  a  portion  of  the 
land  he  had  inclosed  belonged  to  the  Merced  grant 
The  defendant  replied  that  he  did  not  wish  to  have 
any  trouble  about  it,  and  thereupon  the  plaintiff  exe- 
cuted to  the  defendant  a  lease  of  the  premises  in 
question  for  the  period  of  one  year  for  the  annual 
rental  of  one  dollar,  which  lease  the  defendant  accepted 
At  the  expiration  of  this  lease  the  defendant  refused  to 
accept  another  lease,  saying  that  he  did  not  desire  to 
lease  his  own  property.  It  is  quite  true  that  where  the 
owner  of  land  accepts  a  lease  from  another  it  does  not 
destroy  his  title  to  the  land.  Where,  however,  the 
lessee  is  in  possession  without  title,  it  is  a  pregnant  ad- 
mission of  the  fact,  and  may  be  used  as  evidence  tend- 
ing   to    show    that    he    did    not   claim    to  hold  the  hnd 
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adversely  to  the  party  from  whom  he  accepted  the  lease. 
Respondent,  however,  is  right  in  his  contention,  that  being 
in  possession  at  the  time  the  lease  was  made,  his  right  to 
maintain  an  action  without  first  surrendering  the  possession 
is  not  affected  by  the  lease,  his  prior  possession  not  having 
been  obtained  from  the  lessor.  Whether  defendant  paid  the 
rent  is  immaterial. 

Any  question  arising  upon  the  fact  that  defendant's  pos- 
session was  based  upon  a  parol  gift  is  not  important  to  be 
considered,  inasmuch  as  the  gift,  though  invalid  as  against 
the  mortgagee,  was  nevertheless  a  sufficient  basis  for  the 
acquisition  of  a  right  by  adverse  possession,  so  that  defend- 
ant's right  is  unaffected  by  the  making  of  the  mortgage  and 
plaintiff's  title  under  it,  if  the  defendant  has  acquired  title 
by  adverse  possession. 

We  advise  that  the  judgment  and  order  appealed  from  be 
reversed  and  a  new  trial  granted. 

Vanclief,  C,  and  Belcher,  C,  concurred 

For  the  reasons  given  in  the  foregoing  opinion  it  is  or- 
dered that  the  judgment  and  order  appealed^from  be  reversed 
and  a  new  trial  granted. 

De  Haven,  J.,  and  Fitzgerald,  J. 

McFarland,  J.,  concurring. — I  concur  in  the  judg- 
ment. The  question  does  not  arise  here  whether  one 
relying  on  adverse  possession  must  prove,  negatively, 
that  no  taxes  were  levied  on  the  land  in  contest  It  was 
held  that  he  must  do  so  in  Reynolds  v.  Willard,  80  Cal. 
€05,  by  a  divided  court;  but  I  do  not  consider  that  one 
case  as  establishing  the  doctrine.  If  we  are  to  stand  by 
the  decisions — ^why,  they  are  the  other  way.  In  the 
opinion  of  the  majority  of  the  court  in  Reynolds  v.  Wit- 
iard,  the  case  of  Ross  v.  Evans,  65  Cal.  439,  is  referred 
to,  and  treated  as  not  necessarily  determining  the  point; 
but  the  two  later  cases  of  Heilbron  v.  Water  Ditch  Co.,  75 
Cal.  123,  and  Oneto  v.  Restano,  78  Cal.  ,374;  are  not  in  any 
way  referred  to  or  mentioned.  Yet  in  these  two  last- 
fiamed  cases,  both  in   Bank,  the  point  was  squarely   de- 
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cided  the  other  way.  In  Ross  v.  Evans,  65  Cal.  439,  while 
the  point  was  perhaps  not  clearly  involved,  still  the 
opinion  of  the  department,  delivered  by  Mr.  Justice 
Thornton,  states  views  inconsistent  with  those  afterwards  ex- 
pressed in  Reynolds  v.  WUlard,  80  Cal.  605.  However,  in 
Heilbron  v.  Water  Ditch  Co.,  75  Cal.  123,  the  point  was 
necessarily  involved,  and  the  court  held  that  the  point  of 
nonpayment  of  taxes  was  "sufficiently  answered  by  the  fact 
that  it  does  not  appear  that  any  taxes  were  ever  levied  or 
assessed  upon"  the  property  there  involved;  and  there  was 
no  dissent  in  the  court  in  Bank  upon  the  point,  although  Mr. 
Justice  Patterson  dissented  upon  another  point.  But  in 
Oneto  V.  Restano,  78  Cal.  374,  the  court  in  Bank,  without  any 
dissent,  took  occasion  to  express  its  views  fully  on  the  sub- 
ject, and  said :  "It  is  argued  for  the  plaintiff  that,  in  order  to 
recover  upon  this  ground,  the  defendant  must  show  that  he 
paid  all  the  taxes  which  have  been  assessed.  It  has  been 
held,  however,  that  if  no  taxes  are  found  to  have  been  as- 
sessed, it  need  not  be  found  that  the  party  claiming  by  ad- 
verse possession  has  paid  taxes.  ^Heilbron  v.  Last  Chance 
Co.,  75  Cal.  117?)  In  other  words,  the  requirement  as  to 
the  pa3rment  of  taxes  does  not  apply  when  none  have  been 
assessed  to  anybody.  And  the  inference  is,  that  the  burden 
of  showing  that  none  have  been  assessed  is  not  upon  the 
claimant  by  possession.  That  is  a  negative  which  he  is  not 
required  to  prove.  If  there  has  been  an  assessment  it  is  for 
the  other  party  to  show  the  fact.  This  is  the  rule  which 
convenience  requires.  For  it  is  an  easy  matter  to  show  that 
an  assessment  has  been  levied,  but  a  difficult  one  to  show 
that  none  have  been  levied  for  a  series  of  years."  This  case 
was  not  in  any  way  called  to  the  attention  of  the  four  jus- 
tices who  rendered  the  decision  in  the  subsequent  case  of 
Reynolds  v.  WUlard,  80  Cal.  605;  and,  under  these  circum- 
stances, I  adhere  to  the  decisions,  and  not  to  the  one  isolated 
case  last  above  mentioned 
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[No.  18181.  Department  One.— Feb.  27,  1894.] 

(J.    H.    BLAISDELL,  Respondent,    v.   BAILEY    KAY 
LEACH  ET  AL.,  Appellant. 

DBBD— BXBCimON — SiONATURB      OF     QRANTOB— AOBNOT — ^RATIVZGA.TI0M. — 

The  requirement  of  section  1091  of  the  Civil  Code  that  a  ffrant 
of  real  property  shall  be  subscribed  by  the  grantor  In  order 
that  the  title  may  be  transferred  thereby  does  not  render  it 
necessary  that  his  sifimature  shall  be  affixed  by  himself,  but  It 
may  be  affixed  by  another.  If  done  in  his  presence  and  by  his 
direction,  or  he  may  adopt  and  ratify  a  signature  made  by  an- 
other without  previous  authority. 

Id. — ^ACKNOWLBDOMBNT  OF  Grantob — EsTOPPKi. — Where  a  person 
named  in  a  arrant  of  real  property  appears  in  person  before  a 
notary  and  acknowledges  a  signature  attached  thereto  as  his 
own  he  Is  estopped  from  afterwards  denyin^r  his  declaration, 
as  well  as  his  slernature,  aaralnst  any  one  who,  without  any 
other  nbtice  or  knowledge  than  is  conveyed  by  the  deed,  parts 
with  his  property  on  the  strengrth  thereof. 

Id. — ^ICisTAKa  of  Mabbikd  Woman — Ofportunitt  for  Examination — 
Bona  Fma  Purchasbb. — ^Where  a  married  woman  acknowledges 
a  slernature  to  a  deed  as  her  own  sigrnature,  under  the  mis- 
taken belief  that  the  Instrument  was  a  lease  which  she  had 
slirned,  and  it  appears  that  the  instrument  was  handed  to  her 
by  the  notary  for  her  examination,  and  that  she  had  every 
opportunity  for  determining  its  nature,  her  acknowledgment  ot 
the  execution  and  validity  of  the  deed  estops  her  from  ques- 
tioning' that  fact  as  against  a  subsequent  mortgagee  of  the 
grantee,  who  is  without  notice  or  knowledge  other  than  that 
conveyed  by  the  deed. 

Id. — ^DxiD  VoTDABiA  for  Fraud,  Not  Void. — When  a  man  knows  that 
he  is  conveying  or  doing  something  with  his  estate,  but  does 
not  ask  what  is  the  precise  effect  of  the  deed,  because  he  is 
told  that  it  is  a  mere  form,  and  has  such  confidence  in  his 
solicitor  as  to  execute  the  deed  in  Ignorance,  the  deed  so 
executed,  although  it  may  be  voidable  upon  the  ground  ot 
fraud.  Is  not  a  void  deed. 

Id. — SuFnooNO  of  Innocbnt  Pxrsonb — ^Maxims. — Where  one  of  two 
Innocent  persons  must  suffer  by  the  act  of  a  third  he  by 
whose  negligence  it  happened  must  be  the  sufferer. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Fresno 
County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

/.  J5.  Campbell,  and  C.  C.  Merriam,  for  Appellant 

The  deed  was  a  forgery  and  conveyed  nothing.  The 
certificate  of  acknowledgment  did  not  add  a  particle  to 
the   validity  of  the  deed,  but   it   was   merely   prima   facie 
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evidence  of  the  truth  of  what  is  certified.  (Code  Qv.  Proc^ 
sees.  1948,  1961;  Moore  v.  Hopkins,  83  Cal.  270.)  The 
appellant  was  not  guilty  of  negligence  in  the  matter.  (Bur- 
son  V.  Huntington,  21  Mich.  415;  4  Am.  Rep.  497;  Gould 
V.  fVise,  97  Cal.  532.)  But  the  rule  in  cases  of  forgery  is 
more  than  ample  to  sweep  out  of  this  case  all  questions  of 
negligence  or  estoppel,  as  a  forged  instrument  is  of  no  effect 
for  any  purpose.  It  is  void  in  toto,  and  recording  it  does 
not  add  a  particle  to  its  validity.  (Haight  v.  Vallet,  89  Cal. 
245;  Meley  v.  Collins,  41  Cal.  663;  10  Am.  Rep.  279;  Mc- 
Ginn v.  Tobey,  62  Mich.  252;  4  Am.  St.  Rep.  848.)  A  bona 
Me  purchaser  will  not  be  protected  against  forgery.  And 
Blaisdell  is  affected  with  notice.  {McGinn  v.  Tobey,  62 
Mich.  252;  4  Am.  St.  Rep.  848;  Gould  v.  Wise,  97  Cal.  532.) 
Plaintiff  was  also  bound  to  take  notice  of  the  appellant's 
possession  of  the  property,  as  possession  is  notice  of  any  title 
consistent  therewith.     {Woodson  v.  McCune,  17  Cal.  299.) 

/.  P.  Strother,  for  Respondent. 

The  evidence  was  sufficient  to  support  the  findings 
and  conclusions  for  plaintiff..  The  notary's  genuine 
certificate  of  acknowledgment  is  not  only  competent  evi- 
dence of  acknowledgment,  but  sufficient  and  conclusive 
in  favor  of  an  innocent  mortgagee.  (Webb  on  Record 
of  Title,  sec.  89;  Martindale  on  Conveyancing,  2d  ed. 
sec.  263,  p.  239;  I  Jones  on  Mortgages,  sec.  538,  near 
end ;  Johnston  v.  Wallace,  53  Miss.  331 ;  Heeter  v.  Glas- 
gow, 79  Pa.  St.  79-83;  21  Am.  Rep.  46;  Keer  v.  Russell, 
69  111.  666;  Baldwin  v.  Snowden,  11  Ohio  St.  203;  78 
Am.  Dec.  303;  De  Amag  v.  Escandon,  59  Cal.  486;  Hew- 
lett V.  Pilcher,  85  Cal.  542;  McNeil  v.  Jordan,  28  Kan.  7; 
Deputy  V.  Stapleford,  19  Cal.  302;  White  v.  Graves,  107 
Mass.  325;  9  Am.  Rep.  38.)  Where  one  of  two  in- 
nocent persons  must  suffer  by  the  act  of  a  third,  he 
by  whose  negligence  it  happened  must  be  the  suf- 
ferer. (Civ.  Code,  sec.  3543.)  The  court  found  as  a 
fact,    after    hearing    all    the    testimony,    that    appellant 
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iiegligently  acknowledged  the  deed,  and  therefore  she 
must  be  the  suflFerer.  (Schults  v.  McLean,  93  CaL  557; 
McNeil  V.  Jordan,  28  Kan.  7 ;  Carpenter  v.  Longan,  16  Wall. 
271.)  An  innocent  mortgagee,  in  a  mortgage  to  secure  a 
debt  contracted  at  the  time,  is  an  innocent  purchaser,  pro 
tanto.  (i  Jones  on  Mortgages,  sec.  458.)  The  possession 
of  a  grantor  after  conveyance  is  not  notice  of  any  claim. 
{Pico  V.  Gallardo,  52  Cal.  206-08;  Bloomer  v.  Henderson, 
8  Mich.  395;  yy  Am.  Dec.  453.)  Especially  was  the  pos- 
session no  notice  in  this  case,  as  the  loan  was  made 
only  two  days  after  the  deed  to  the  grantor  and  the  land 
was  unoccupied  and  unimproved.  (Staples  v.  Fenton, 
5  Hun,  172.) 

Harrison,  J. — ^The  defendant,  Bailey  K.  Leach,  bor- 
rowed one  thousand  dollars  from  the  plaintiff  July  18,  1891, 
and,  to  secure  the  payment  thereof,  executed  to  him  a  mort- 
gage upon  certain  lands  which  appeared  by  the  record  to  have 
been  conveyed  to  him  by  his  wife,  Mattie  A.  Leach.  This 
action  was  brought  to  foreclose  the  mortgage  against  hus- 
band and  wife,  the  plaintiff  alleging  in  his  complaint  that 
the  wife  claims  some  interest  in  the  mortgaged  lands,  but 
that  her  claim  was  subject  to  the  lien  of  his  mortgage. 
Mattie  A.  Leach  filed  a  separate  answer,  alleging  that  she 
was  the  sole  owner  of  the  lands,  and  that  her  husband  had 
never  had  any  interest  therein.  Upon  the  trial  of  these 
issues  the  court  found  that  the  wife's  signature  to  the 
deed  under  which  the  husband  claimed  title  was  a  for- 
gery, but  that  she  had  acknowledged  its  execution  to 
the  notary  public,  and  that  the  conveyance  had  been 
placed  on  record  with  the  notary's  certificate  of  her  ac- 
knowledgment indorsed  thereon.  No  question  was 
made  of  the  good  faith  of  the  plaintiff  in  loaning  the 
money,  and  the  court  held  that  he  was  entitled  to  rely 
upon  the  record  evidence  of  title,  and  rendered  judg- 
ment for  the  foreclosure  of  the  mortgage.  From  this 
judgment  the  defendant,  Mattie  A.  Leach,  has  ap- 
pealed. 
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The  record  discloses  the  following  facts  connected    with 
the    appellant's    acknowledgment    of    the    conveyance.      It 
appears   that   on    the    morning    of    the     i6tfa    of    July, 
the  appellant  had  signed  a  lease  of  certain  property  and 
given  it  to  her  husband,  and  that  in  the  afternoon  of  that 
day    her    husband    handed    the    deed  in    question  to    the 
notary,  with  his  wife's  name  already  signed  thereto,  and 
requested  him    to  go  with  him  to    his  house  and  take  her 
acknowledgment.     The  notary  testified  that  when  he  and 
the  husband  reached  the  house  he  explained  to  Mrs.  Leach 
the  object  of  his  visit,  and  "got  up  from  my  chair,    and 
walked  over  to  her  with  the  deed  in  my  hand,  passed  it  to 
her  and  took  my  seat  again,  and,  as  I  suppose,  she  read  it 
I  don't  know.    She  peered  over  it.    I  don't  know  whether 
she   read   it  or  not.   I   got  up  then  and   asked  her  if  it 
was  her  signature,  and  she  acknowledged  the  execution  of 
that   instrument.    She  said   she   did,   and     placed  my  seal 
to  it  and  handed  it   to  Mr.  Leach."    Mrs.    Leach   contra- 
dicts the  notary  in  some  details,  but  the  findings  of  the 
court     must    be  accepted  as     determinative   of    the    facts 
that    her    signature   had    been    placed    to    the    instrument 
without    her   knowledge   or   consent,    and   that   the    facts 
stated  in    the      notary's     certificate      are    correct     Mrs. 
Leach  does  not  in  her  testimony  say  that  she  then  ques- 
tioned  the   genuineness  of  her  signature,  but   that  the  in- 
strument did  not  appear   to  her  to   be   the   same   one   as 
tliat    upon    which    she   had    placed    it.     Taking  the   most 
favorable  view  for  the  appellant,  it  would  appear  that  after 
she  had   signed   the   lease   and   g^ven   it  to   her  husband, 
he    substituted    for    it    the    deed    to    himself    with    her 
name  affixed  thereto,  and  that  she  paid  but  slight  atten- 
tion to  the  instrument   when   it   was   presented  to  her  for 
her  acknowledgment,  and  admitted  to  the  notary  that    it 
was  her  signature. 

The  Civil  Code,  section  1091,  requires  that  a  grant  of 
real  property  shall  be  subscribed  by  the  grantor  in  order 
that  the  title  may  be  transferred  thereby,  but  it  is  not 
necessary  that  the  signature  of  the  grantor   be  afiixed    by 
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himself.  It  may  be  so  affixed  by  another,  if  done  in  his 
presence,  and  by  his  own  direction  (fiardner  v.  Gardner,  5 
Cush.  483) ;  and  he  may  also  adopt  and  ratify  a  signature 
made  by  another  without  any  previous  authority  (Bartlett 
V.  Drake,  100  Mass.  174;  97  Am.  Dec.  92) ;  and  the  adop- 
tion of  a  forgery  has  been  held  to  be  binding  upon  the 
maker  of  a  promissory  note,  (torsyth  v.  Day,  42  Me. 
176;  Greenfield  Bank  v.  Crafts,  4  Allen,  447.)  The  owner 
of  property  cannot  be  divested  thereof  by  a  forged  instru- 
ment, but  his  conduct  in  reference  to  the  instrument  may 
estop  him  from  denying  its  validity.  As  between  himself 
and  the  person  who  committed  the  forgery  such  estoppel 
may  not  arise,  but  if,  with  knowledge  of  the  forgery,  he 
should  declare  to  an  innocent  person  that  the  signature  was 
his  own,  and  that  he  had  executed  the  instrument,  and 
thereby  induced  him  to  purchase  the  property,  he  could  not 
afterwards  claim  the  property  upon  the  ground  that  the 
instrument  was  a  forgery. 

When  the  instrument  in  question  was  presented  to 
Mrs.  Leach  for  her  acknowledgment  it  was  competent 
for  her  to  adopt  the  signature  of  her  name  that  had 
been  placed  there  without  her  knowledge  or  authority, 
and  by  such  adoption  give  it  the  same  validity  as  if 
placed  there  by  herself.  She  must  be  presumed  to  know 
her  own  handwriting,  and  her  statement  to  the  notary 
that  she  had  executed  the  instrument  to  which  it  was 
affixed  prevents  her  from  questioning  the  correctness  of 
that  statement  as  against  one  who,  in  reliance  thereon, 
has  parted  with*  his  property.  The  statute  has  desig- 
nated a  notary  public  as  one  of  the  officers  to  whom  a 
grantor  may  make  a  formal  acknowledgment  of  his  ex- 
ecution of  an  instrument  for  the  purpose  of  establishing 
the  fact  of  such  execution,  and  having  a  public  record 
made  thereof;  and  when  such  acknowledgment  is  made 
by  the  grantor  and  certified  by  the  notary  it  is  a  public 
declaration  of  that  fact  to  all  persons  who  may  in  good 
faith  act  thereon,  which  the  grantor  is  estopped  from 
denying.      If   the    notary  is  himself  deceived,  as,    for    in- 
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stance,  if  another  person  should  personate  the  grantor  and 
acknowledge  the  signature,  the  title  of  the  true  owner  would 
not  be  affected,  but  when  the  person  named  in  the  instru- 
ment appears  in  person  before  the  officer  and  makes  such 
acknowledgment,  he  is  estopped  from  afterwards  den3ring 
his  declaration,  as  well  as  the  fact  of  his  sis:nature,  against 
any  one  who,  without  any  other  notice  or  knowledge  than 
is  conveyed  by  the  instrument,  parts  with  his  property  upon 
the  strength  thereof. 

Although  the  court  does  not  find  that  Mrs.  Leach  in 
terms  adopted  the  signature  to  the  deed,  yet  its  finding 
that  she  was  so  negligent  in  acknowledging  its  execu- 
tion as  to  estop  her  from  disputing  the  plaintiff's  claim 
is  fully  sustained  by  the  evidence.  By  her  own  testi- 
mony she  did  not  at  the  time  of  her  acknowledgment 
deny  the  genuineness  of  her  signature,  and  although  she 
says  that  she  then  thought  the  instrument  was  not  the 
one  she  had  signed  in  the  morning,  she  failed  to  give  it 
such  an  examination  as  to  convince  her  of  that  fact, 
and  the  testimony  of  the  notary  that  he  handed  the 
instrtunent  to  her  for  her  examination,  and  that  she 
appeared  to  examine  it,  shows  that  she  had  every  oppor- 
tunity for  determining  whether  or  not  it  was  her  deed. 
Having  this  opportunity  for  repudiating  or  adopting 
the  signature,  her  acknowledgment  of  its  validity 
estops  her  from  questioning  that  fact,  as  against  the 
plaintiff,  who  in  good  faith  has  parted  with  his  money 
to  the  one  in  whose  favor  she  made  the  acknowledg- 
ment. If  afterwards  she  ascertained  that  she  had  been 
deceived,  and  had  acknowledged  the  validity  of  a  deed 
which  was  in  fact  a  forgery,  the  loss  would  be  her  own, 
as  against  an  innocent  party  who  had  relied  upon  such 
acknowledgment.  If  she  neglected  to  gire  the  instru- 
ment such  an  examination  as  would  inform  her  either 
that  another  instrument  had  been  substituted  for  the 
one  which  she  had  signed,  or  that  the  signature  thereto 
was  not  her  own,  the  consequence  of  such  neglect 
should   fall  upon  herself,  rather  than    upon  one  who,   by 
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her  own  positive  declaration  of  its  genuineness,  had  been 
induced  to  part  with  his  property.  "When  a  man  knows  that 
he  is  conveying  or  doing  something  with  his  estate,  but  does 
not  ask  what  is  the  precise  effect  of  the  deed,  because  he  is 
told  it  is  a  mere  form,  and  has  such  confidence  in  his  solicitor 
as  to  execute  the  deed  in  ignorance,  the  deed  so  executed, 
although  it  may  be  voidable  on  the  ground  of  fraud,  is  not 
a  void  deed."  (Hunter  v.  Walters,  L.  R.  7  Ch.  App.,88;see, 
also,  Goodell  v.  Bates,  14  R.  I.  65;  State  v.  Matthews,  44 
Kan.  596;  Tunison  v.  Chamblin,  88  111.  378;  Shirts  v.  Over- 
John,  60  Mo.  305;  Chapman  v.  Rose,  56  N.  Y.  137;  rs  Am. 
Rep.  401.)  "Where  one  of  two  innocent  persons  must  suffer 
by  the  act  of  a  third,  he  by  whose  negligence  it  happened 
jTJust  be  the  suflFcrer."  (Civ.  Code,  sec.  3543.) 
The  judgment  and  order  are  affirmed. 

OAttourris,  J.,  and  Patbrson,  J.,  concurred. 


[No.   1542S.  Department  One.— Feb.   27,   1894.] 

LUIGI  DOMICO,  Appellant,  v.  DOMENICO  CASASSA, 
Respondent. 

Nbw  Tbial— lK«TJFncnNCT  or  BmnNca — ^DncKanoN  of  Tkial  Court 
»-APPBAi«.^-The  grantinff  or  denyliiff  of  a  new  trial  on  the  ground 
that  the  evidence  is  Insuffldent  to  justify  the  verdict,  where 
there  is  a  substantial  conflict  In  the  evidence.  Is  In  the  dis- 
cretion of  the  trial  court,  and  its  action  is  conclusive  upon  tiie 
appellate  court,  unless  it  appears  that  there  haa  been  an  abuse 
of  discretion,  and  it  Is  immaterial  whether  the  evidence  Is  in- 
sufficient to  sustain  all  or  only  a  portion  of  the  issues  on 
which  the  judgrment  must  depend. 

ID.— BXCBSSTVB     VBROICT — "BXWMPIASY     DaMAOBS — PROVINCB     OF     JURT — 

CoNFUcnNO  EviDflNOB— PowxR  OF  TRIAL  COURT. — The  question  as 
to  whether  the  acts  of  a  defendant  resultingr  in  personal  in- 
juries to  the  plaintiff  were  accompanied  by  oppression,  fraud. 
wr  mallM,  so  as  to  ftuthorlse  the  giving  of  exemplary  damagM* 
is  a  fact  to  be  determined  by  the  jury  from  the  evidence  be- 
fore it  and  where  there  is  a  substantial  conflict  of  evidence 
thereon  its  verdict  will  not  be  interfered  with  upon  appeal, 
but  the  trial  court  may,  If  in  its  opinion  the  evidence  was  In- 
•Bufllclent  to  show  that  there  had  been  any  fraud,  oppression, 
or  malice,  on  the  part  of  the  defendant,  arrant  a  new  trial,  not* 
withstanding  the  verdict  of  the  jury. 
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Id.— REVIEW    OF    EVIDBNOB    UPON    APPBAI.— QUESTION    OP    FACT— DUTT    OF 

TRIAL  Court — Dibcrstion. — If  tbere  is  no  evidence  upon  an  Issue 
which  Is  essential  to  the  Judgment  a  verdict  or  flndln?  upon 
such  Issue  Is  an  error  of  law  which  may  be  reviewed  upon 
appeal,  but.  If  the  verdict  or  finding  is  made  upon  a  connict  ot 
evidence,  the  sufficiency  of  the  evidence  therefor  Is  a  question 
of  fact  which  the  trial  court  Is  authorized  to  review,  and.  It 
In  Its  opinion  the  verdict  is  against  the  weight  of  evidence. 
It  Is  Its  duty  to  set  \t  aside,  and  Its  action  In  so  dolnff  Is  the 
exercise  of  a  lesral  discretion,  but  is  not  an  error  of  law  which 
can  be  reviewed  upon  appeal. 

Appeal  from  an  order  of  the  Superior  Court  of  Sonoma 
County  granting  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  B.  Ware,  and  Rutledge  &  Pressley,  for  Appellant 

In  this  case  the  damages  found  are  not  so  great  as  to  in- 
dicate that  the  jury  acted  under  the  influence  of  passion 
or  prejudice,  and  therefore  the  court  should  not  have  dis- 
turbed the  verdict  The  order  appealed  from  invades  the 
province  of  the  jury.  (Taylor  v.  California  Stage  Co,,  6 
Cal.  228;  Aldrick  v.  Palmer,  24  Cal.  516;  Bodwell  v.  Osgood, 
3  Pick.  379;  15  Am.  Dec.  228;  McNamara  v.  King,  2  Gilm. 
432;  Vanzant  v.  Jones^  3  Dana,  464;  Worford  v.  Isbel,  i 
Bibb,  247;  4  Am.  Dec.  633;  Bdgell  v.  Francis,  i  Man.  ft 
G.  222;  Wilson  V.  Fitch,  41  Cal.  363.) 

Barham  &  Bolton,  for  Respondent. 

Where  there  is  a  conflict  in  the  evidence  this  court 
will  not  disturb  the  decision  of  the  court  below  in  grant- 
ing a  new  trial.  (Haynes  on  New  Trial,  p.  857,  sec.  288.) 
The  rule  is  the  same  in  a  case  tried  by  jury  and  a  ver- 
dict rendered  as  in  a  case  tried  before  the  court  without 
a  jury.  (Dickey  v.  Davis,  39  Cal.  569;  Du  Brutz  v. 
Jessup,  54  Cal.  118;  Higuerra  v.  Bernal,  46  CaL  580; 
Curtiss  v.  Starr,  85  Cal.  376;  Bhrlich  v.  Ewald,  51  CaL 
172;  S perry  v.  Spaulding,  49  Cal.  252;  Marble  v.  Fay,  49 
Cal.  585 ;  Ceroid  v.  Brunsmck  etc.  Co.,  67  Cal.  124 ;  Pico 
V.  Cohn^  67  Cal.  258;  Breckenridge  v.  Crocker,  68  Cal.  403; 
Thompson  v.  Thornton,  47  Cal.  76 ;  Green  v.  L.  S.  &  P.  f  . 
Co.,  46  Cal.  408;   Simpson   v.    Pacific  M.  L.  Ins.  Co^  44 
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CaL  141;  Lorenzana  v.  Camarillo,  41  Cal.  467;  Hall  v.  Bark 
Emily  Banning,  33  Cal.  524;  O'Brien  v.  Brady ^  23  Cal.  243.) 

Harrison,  J. — Action  to  recover  damages  for  personal  in- 
juries sustained  by  the  plaintiff  at  the  hands  of  the  de- 
fendant. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff 
for  seven  hundred  and  fifty  dollars.  Upon  a  motion  for  a 
new  trial  by  the  defendant  on  the  ground,  among  others, 
of  insufficiency  of  the  evidence  to  justify  the  verdict,  the 
court  made  an  order  granting  the  motion,  tmless  the 
plaintiff  should  within  twenty  days  remit  all  of  the  ver- 
dict above  three  hundred  dollars  and  costs,  and,  if  such 
remission  be  made,  that  a  new  trial  be  denied.  The 
plaintiff  declined  to  remit,  and  has  appealed  from  the 
order. 

The  evidence  in  the  record  fails  to  show  that  the 
actua!  damage  sustained  by  the  plaintiff  was  as  great 
as  the  amount  of  the  verdict,  and  the  jury  were  not  author- 
ized to  give  exemplary  damages  unless  there  was 
some  evidence  of  oppression,  fraud,  or  malice.  (Civ. 
Code,  sec.  3294.) 

The  granting  or  denying  a  new  trial  on  the  ground 
that  the  evidence  is  insufficient  to  justify  the  verdict, 
where  there  is  a  substantial  conflict  in  the  evidence, 
rests  so  fully  in  the  discretion  of  the  trial  court  that  its 
action  is  conclusive  upon  this  court,  unless  it  appears 
thsit  there  has  been  an  abuse  of  such  discretion;  and  it 
is  immaterial  whether  the  evidence  is  insufficient  to  sus- 
tain all  or  only  a  portion  of  the  issues  on  which  the 
judgment  must  depend.  Whether  the  acts  of  the  de- 
fendant were  accompanied  by  oppression,  fraud,  or 
malice,  so  as  to  authorize  the  giving  of  exemplary  dam- 
ages, was  a  fact  to  be  determined  by  the  jury  from  the 
evidence  before  it,  and  upon  this  point  there  was  a 
substantial  conflict  of  evidence.  The  order  of  the 
judge  g^nting  a  new  trial  shows  that  in  his  opinion 
the    evidence   was    insufficient    to    show   that    there    had 
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been  any  fraud,  oppression,  or  malice  on  the  part  of  the  de- 
fendant. The  cases  cited  by  the  appellant,  in  which  this  court 
has  refused  to  interfere  with  the  verdict  of  a  jury,   were 
cases  in  which  the  trial  court  had  itself  refused  to  grant  a 
new  trial  or  to  reduce  the  verdict.    The  same  principle  whidj 
precludes  an  interference  by  this  court  in  such  cases  applies 
when  the  trial  court  has  granted  a  new  trial,  either  absolutely 
or  conditionally.     If  there  is  no  evidence  upon    an  issue 
which  is  essential  to  the  judgment,  a  verdict  or  finding  upon 
such  issue  is  an  error  of  law  which  may  be  reviewed  by  this 
court.    {Mason  v.  Lord,  40  N.  Y.  484;  Conely  v.  McDonald, 
40  Mich.  150) ;  but,  if  the  verdict  or  finding  is  made  upon 
a  conflict  of  evidence,  the  sufficiency  of  the  evidence  there- 
for is  a  question  of  fact,  which  the  trial  court  is  authorized 
to  review,  and,  if  in  its  opinion  the  verdict  is  against  the 
weight  of  the  evidence,  it  is  its  duty  to  set  it  aside.  (Dickey 
v.  Daiuis,  39  Cal.  569;  Sherman  v.  Mitchell,  46  Cal.  577; 
Irznng  v.  Cunningham,  58  Cal.  306 ;  Curtiss  v.  Starr,  85  Cal. 
376;  Bjorman  v.  Fort  Bragg  R.  Co.,  92  Cal.  500.)  Its  action 
in  so  doing  is  the  exercise  of  a  legal  discretion,  but  is  not 
an  error  of  law  which  can  be  reviewed  by  this  court.  (Breck- 
enridge  v.  Crocker,  68  Cal.  403 ;  Nolly  v.  McDonald,  77  CaL 
284;  Townsend  v.  Briggs,  88  Cal.  230;  CrooTcs  v.  Miller,  89 
Cal.  35.) 
The  order  is  affirmed. 

Gaboutt^  J.,  and  Paterson,  J.,  concurred. 
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tKo.16868.   Department   Two. — Feb.    27.   1894.1 

THE  LONDON,  PARIS,  AND  AMERICAN  BANK, 
Limited,  et.  au.  Respondents,  v.  MARY  C  SMITH. 
Executrix,  etc,  et  al.,  Appellants. 

PaRTKBRBBIP — ^MOSTOAOB       BT      DSCBASBD       PARTMSB — SURSTTBHIP— STTR- 

▼nriNo  PABTMSU — ^An  action  will  lie  aeralntt  the  executrix  and 
heirs  of  a  deceased  partner,  to  foreclose  a  mortsaffe  made  oy 
the  deceased  partner  upon  his  Individual  real  estate,  as  surety 
for  the  firm,  to  secure  all  sums  of  money  then  or  thereafter 
becominiT  due  from  the  firm  to  the  mortffasee,  without  first  «x- 
haustins:  the  liability  of  the  survivlnir  partner. 

Id. — Separatb  Suit  Against  Surety. — A  surety  may  be  sued  sep- 
arately, and  the  oredltor  Is  not  required  first  to  proceed 
affalnst  or  exhaust  his  remedies  a^rainst  the  principal  debtor, 
unless  some  special  circumstance  requires  a  departure  from 
the  seneral  rule  as  to  necessary  parties. 

iDu — ^Partibb — SuRTiTiNo  Partnsr. — The  survlvins  partner  Is  a  proper 
party  to  an  action  to  foreclose  a  mortsase  made  by^  a  de- 
ceased partner  of  his  Individual  property  to  secure  the  firm 
Indebtedness,  but  Is  not  a  necessary  or  Indispensable  party 
thereto,  and  need  not  be  made  a  party  where  the  pleadings 
admit  the  nonresidence  of  the  surviving:  partner,  and  that 
there  are  no  assets  of  the  partnership  within  the  state  where 
the  mortgrage  is  foreclosed. 

Appeal  from  a  judgment  of  the  Superior  Court  of   San 
Mateo  County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

W.  G.  Witter,  and  Edw.  F.  Fitzpatrick,  for  Appellants. 

The  debts,  liabilities,  and  obligations  of  a  partner- 
ship are  joint,  and  not  joint  and  several.  (Civ.  Code, 
sec.  2442;  Northern  Ins.  Co,  v.  Potter,  63  Cal.  157;  Gray 
V.  Palmer,  9  Cal.  616;  17  Am.  &  Eng.  Ency.  of  Law, 
1 1 76;  I  Woemer's  Law  of  Administration,  287;  Lind- 
ley  on  Partnership,  sec.  597,  note;  Leake  v.  Lawrence, 
II  Paige,  80;  2  Den.  577.)  Upon  the  death  of  a  part- 
ner, the  surviving  partners,  and  ultimately  the  last 
survivor,  or  his  representatives,  must  be  sued  upon  con 
tracts  made  by  the  firm.  (Benbow  on  Parties,  228,  234; 
Dicey  on  Parties,  293,  and  authorities;  Pomeroy  on  Rem- 
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cdies  and  Remedial  Rights,  302  and  303;  Civ.  Code,  2442; 
Voorhis  v.  Childs,  17  N,  Y.  356).  The  bank  cannot  pro- 
ceed against  the  estate  of  the  deceased  partner  without 
showing  either  that  the  surviving  partners  have  been  pro- 
ceeded against  to  execution  at  law,  or  that  they  are  bank- 
rupt or  insolvent,  or  inability  of  the  bank  to  realize  from 
the  firm  assets  the  amount  alleged  to  be  due.  (Voorhis  v. 
Childs,  17  N.  Y.  356;  Childs  v.  Hyde,  77  Am.  Dec.  113,  114; 
Leake  v.  Lawrence,  11  Paige,  80;  2  Den.  577;  Sherman  v. 
Kreull,  42  Wis.  33,  38;  Kendall  v.  Rider,  35  Barb.  100;  AUop 
v.  Mather,  8  Conn.  584;  21  Am.  Dec.  703;  Beaton  v.  Wade, 
14  Col.  4;  Richter  v.  Poppenhausen,  42  N.  Y.  373;  McCuUoh 
V.  Dashiell,  18  Am.  Dec.  280,  and  note;  i  Woemer's  Law  of 
Administration,  287;  Lindley  on  Partnership,  460,  597,  612; 
Graves  v.  Palme/s  Exrs,,  26  111.  405 ;  Higgins  v.  Freeman^ 
2  Duer,  650.)  The  surviving  partner  should  have  been  made 
a  party  defendant 

Stanly,  Hayes,  McEnemey  &  Bradley^  for  Respondents. 

The  surviving  partner  was  not  a  necessary  party  defend- 
ant. (Kearsing  y.  Kilian,  18  Cal.  491;  Gutzeit  v.  Pennie, 
98  Cal.  327.)  The  plaintiffs  were  not  obliged  to  exhaust  the 
partnership  assets  before  enforcing  the  mortgage.  (See 
Webb  V.  Smith,  L.  R.  30  Ch.  Div.  192 ;  Durham  v.  Williams, 
39  Ga.  312;  Tiifmy  v.  Crawford,  14  N.  J.  Eq.  278; 
Pomeroy's  Equity  Jurisprudence,  sec.  14 14;  Tiedeman's 
Equity  Jurisprudence,  sec  532;  Wolf  v.  Smithy  36  Iowa, 
454.)  A  mortgage  by  one  partner  upon  separate  estate  to 
secure  firm  debts  is  good.  (Hardy  v.  Overman,  36  Ind.  549; 
Mclntire  v.  Yates,  104  111.  501.) 

Haynes,  C. — ^The  complaint  alleges  in  substance  that 
on  the  twenty-fourth  day  of  August,  1885,  Andrew 
Smith  applied  to  the  London,  Paris,  and  American 
Bank,  limited,  to  extend  a  credit  accommodation  to  the 
firm  of  Harringrton  and  Smith;  a  copartnership  which 
then,  and   until   the  death  of  Andrew  Smith  in  January, 
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1892,  existed  and  carried  on  business  at  Seattle,  in  the  pres 
ent  state  of  Washington,  and  to  sectire  the  same  executed 
to  the  plaintiff,  David  Cahn,  a  deed  conveying  to  him  certain 
lands  situate  in  the  county  of  San  Mateo,  in  this  state,  and 
at  the  same  time,  and  as  part  of  said  transaction,  the  said 
grantor  and  grantee  entered  into  an  agreement,  reciting, 
among  other  things,  ''that  said  conveyance  is  intended  to  se- 
cure the  payment  to  the  London,  Paris,  and  American  Bank, 
limited,  of  all  stmis  of  money  which  are  now  or  may  here- 
after become  due  from  the  party  of  the  first  part,  or  the  firm 
of  Harrington  and  Smith,  of  Seattle,  Washington  Territory, 
with  interest,  and  all  costs  and  charges  incurred  by  said  party 
of  the  second  part^  together  with  interest  on  all  said  in- 
debtedness at  the  rate  of  eight  per  cent  per  annum.'* 

"And  it  is  agreed  that  so  long  as  the  said  party  of  the 
first  part,  or  the  said  firm  of  Harrington  and  Smith, 
shall  be,  or  continue  to  be,  indebted  to  the  said  London, 
Paris,  and  American  Bank,  limited,  from  any  cause  or  on 
any  account,  that  the  said  party  of  the  second  part  shall 
hold  the  title  to  said  property  as  security  therefor,  and 
that  in  the  event  of  the  failure  or  refusal  of  the  said 
Andrew  Smith,  or  of  the  said  firm  of  Harrington  and 
Smith,  at  any  time  to  pay  to  the  London,  Paris  and 
American  Bank,  limited,  any  sum  or  sums  of  money 
which  may  be  due  or  payable  to  it,  an  action  may  be 
brought  by  the  said  David  Cahn  to  enforce  the  payment 
thereof  by  a  sale  of  the  said  premises,  knd  the  applica- 
tion of  the  proceeds  to  the  pa3mient  of  such  indebted- 
ness, together  with  interest  at  the  rate  of  eight  per  cent 
per  annum,  and  all  costs  and  charges  incurred  in  re- 
spect to  such  property  growing  out  of  the  preservation  there- 
of, and  the  enforcement  of  said  lien,  with  interest,  including 
a  reasonable  counsel  fee." 

The  complaint  sets  out  several  promissory  notes  al- 
leged to  have  been  made  by  Harrington  and  Smith  to 
said  bank,  the  earliest  of  which  bears  the  date  July  5, 
1889,    and    admits    certain    payments    thereon;    and    also 
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alleges  that  at  various  times  during  the  year  1891  said  bank 
loaned  to  Harrington  and  Smith  various  other  sums,  amount- 
ing in  the  aggregate  to  nine  hundred  and  thirty-seven  dollars 
and  twenty-three  cents ;  that  after  the  appointment  and  quali- 
fication of  the  defendant,  Mary  C.  Smith,  as  executrix,  the 
said  claims  of  the  bank,  amounting  to  seventy  thousand  nine 
hundred  and  thirty-seven  dollars  and  twenty-three  cents,  and 
interest  thereon,  were  duly  presented  for  allowance,  and  were 
rejected,  and  this  action  was  brought  to  subject  the  land 
to  the  payment  of  said  claims  under  the  lien  created  by  said 
deed  and  contract,  and  to  secure  a  judgment  against  the 
executrix  for  any  deficiency,  to  be  paid  in  due  course  of  ad- 
ministration. Mary  C.  Smith  is  the  widow,  and  the  minor 
defendants  the  children  of  Andrew  Smith,  deceased.         , 

To   this   complaint   the   defendants    demurred  upon   the  ' 

ground  that  it  did  not  state  facts  sufiicient  to  constitute  a 
cause  of  action  against  them,  and  also  for  defects  of 
parties  defendant,  in  that  W.  A.  Harrington,  the  surviv- 
ing partner  of  Harrington  and  Smith,  was  a  necessary  party 
defendant,  and  upon  the  further  ground  that  plaintiffs 
had  not  exhausted  their  remedies  against  the  copart- 
nership, nor  presented  their  claim  to  the  surviving  partner. 
Other  technical  grounds  of  demurrer  were  afterwards 
cured  by  amendments  to  the  complaint,  and  are  not 
urged  here. 

The  demurrer  was  overruled,  and  the  defendants  an- 
swered, and  among  other  defenses  alleged  that  the  claims 
mentioned  in  the  complaint  had  not  been  established  as 
an  indebtedness  of  the  firm  Ox"  Harrington  and  Smith  in  any 
action  brought  against  the  partnership  or  the  surviving  part- 
ner: that  plaintiff  should  first  have  recourse  against  the 
partnership  property  before  proceeding  upon  Ae  mortgage 
deed  given  by  Andrew  Smith,  and  that  it  was  not  all^;ed 
that  the  copartnership  was  insolvent. 

Findings  were  filed,  and  a  decree  entered  as  prayed 
for  in  the  complaint,  except  as  to  a  deficiency  judgmtiM; 
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which  was  waived,  and  defendants  appeal  from  the  judgment 
and  an  order  denying  their  motion  for  a  new  trial. 

Several  exceptions  were  taken  to  the  admission  of  evi- 
dence, raising  substantially  the  same  questions  which  were 
presented  by  the  demurrer.  The  only  findings  necessary  to 
be  noticed  are  to  the  effect  that  the  business  of  the  firm  was 
conducted  at  Seattle,  in  the  state  of  Washington,  where  Har- 
rington resides;  that  neither  Harrington  nor  the  firm  had 
any  assets  in  the  state  of  California,  "and  that  there  is  due, 
owing,  and  unpaid  from  the  late  firm  of  Harrington  and 
Smith  to  the  plaintiff,  the  London,  Paris,  and  American 
Bank,  limited,  the  full  sum  of  fifty-five  thousand  and  twenty- 
one  dollars  and  ninety-eight  cents,  for  which  said  mortgaged 
premises  are  bound.'" 

Appellant's  argument  is  directed  to  two  propositions:  i. 
That  plaintiff  is  required  first  to  exhaust  the  liability  of 
the  surviving  partner;  and  2.  That  the  surviving  part* 
ner  is  a  necessary  party  to  this  action,  even  if  it  can  be 
maintained  without  first  proceeding  against  the  surviving 
partner. 

The  first  proposition  presents  no  serious  difficulty.  The 
deed  and  contract  constitute  a  mortgage,  and  we  will 
so  call  it 

This  mortgage  contained  no  personal  convenant  for  the 
payment  of  the  liabilities  of  the  firm.  The  mortgagor  was 
liable  therefor  as  a  partner,  but  he  assumed  no  new  personal 
obligation. 

"A  mortgage  does  not  bind  the  mortgagor  personally  to 
perform  the  act  for  the  performance  of  which  it  is  a  s«i- 
curity,  unless  there  is  an  express  covenant  therein  to  that 
effect"  (Civ.  Code,  sec.  2928.)  By  executing:  the  mortgage 
he  hypothecated  or  pledged  the  land  as  security  for  the  in- 
debtedness of  the  firm.  If  he  had  given  his  personal  obliga- 
tion for  the  payment  of  the  debts  of  the  firm  it  would  be 
readily  understood  that  he  occupied  the  position  of  a  surety 
for  the  firm. 

"A  surety  is  one  who,  at  the  request  of  another,  and 
for   the    purpose   of  securing  to  him   a   benefit,   becomes 

Digitized  by  LjOOQIC 


4»  London  etc  Bank  v.  Smith.  [ioi  CaL 

responsible  for  the  performance  by  the  latter  of  some  act 
in  favor  of  a  third  person,  or  hypothecates  property  as  se- 
curity therefor."  (Civ.  Code,  sec  2831;  Hassey  v.  WUke, 
55  Cal,  528.) 

Here  the  obligation  of  the  surety  is  several.  The  mort- 
gage created  no  new  obligation  against  the  firm  or  the  sur- 
viving partner.  The  firm  was  bound  by  their  promissory 
notes;  the  suretyship  was  created  by  a  separate  instrument 

"Persons  severally  liable  upon  the  same  obligation  or 
instrument,  including  parties  to  bills  of  exchange  and 
promissory  notes,  and  sureties  on  the  same  or  separate 
instruments,  may  all,  or  any,  of  them  be  included  in  the 
same  action,  at  the  option  of  the  plaintiff."  (Code  Civ. 
Proc,  sec.  383.) 

"It  is  well  settled  in  this  state,  as  elsewhere,  that  mere 
delay  of  the  creditor  to  proceed  against  the  principal  will 
not  discharge  the  surety."  {BuU  v.  Coe,  yj  CaL  60,  and 
cases  cited.) 

It  is  therefore  dear  that  the  surety  may  not  only  be  sued 
separately,  but  that  it  is  not  required  that  the  creditor  shall 
first  proceed  against  o*-  exhaust  his  remedies  against  tiie 
principal  debtor,  unless  some  special  circtunstance  re- 
quires a  departure  from  the  general  rule  as  to  necessary 
parties. 

The  circumstances  relied  upon  to  sustain  the  proposition 
that  the  surviving  partner  is  a  necessary  party  are  that  the 
mortgage  was  not  given  to  secure  a  promissory  note  or 
other  obligation  of  the  firm  set  out  or  described  in  the  mort- 
gage, or  a  specified  siun  then  admitted  by  the  mortgagor  to 
be  due,  nor  for  a  specified  sum  then  or  thereafter  to  be  ad- 
vanced or  loaned  by  the  mortgagee,  but  "of  all  sums  of 
money  which  are  now,  or  may  hereafter  become,  due  from 
the  party  of  the  first  part,  or  the  firm  of  Harrington  and 
Smith,  of  Seattle,  Washington  Territory,  with  interest  and 
all  costs  and  charges,"  etc. 

No  part  of  the  indebtedness  described  19  the  com- 
plaint was  incurred  for  nearly  four  years  after  the  mort- 
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gage  was  given,  and  no  part  of  it  was  the  individual  in- 
debtedness of  Andrew  Smith. 

If  the  decree  herein  is  paid  by  appellants  in  exonera- 
tion of  the  land,  or  the  land  is  sold  under  the  decree,  they* 
will  have  the  right  to  proceed  against  Harrington,  the  sur- 
viving partner,  for  reimbursement  or  contribution;  but  in 
an  action  for  that  purpose  the  surviving  partner  would  not 
be  bound  by  this  decree^  and  it  could  not  be  used  in  evi- 
dence against  him  to  establish  the  amount  of  his  indebted- 
ness to  the  bank.  The  result  therefore  would  be  not 
only  that  appellants  in  such  action  would  be  obliged  to  es- 
tablish the  amount  of  the  partnership  liability  to  the  bank, 
but  if  the  amount  so  established  should  be  less  than 
they  had  paid  to  the  bank,  they  would  lose  the  differ- 
ence; nor  could  they  have  recourse  against  the  bank, 
as  they  are  bound  by  the  decree,  whilst  the  fact  might  be 
that  the  true  amount  due  the  bank  was  less  than  the  de- 
cree, but  more  than  their  judgment  against  the  surviving 
partner. 

These  considerations  show,  at  least,  that  the  surviv- 
ing partner  would  be  a  proper  party  to  the  action,  and 
this  much  is  not  disputed  by  respondents.  But  the 
question  is  whether  he  is  a  necessary  or  indispensable 
party? 

In  Shields  v.  Barrow,  17  How.  130,  the  court  pointed  out 
three  classes  of  parties  to  a  bill  in  equity,  viz : 

"i.  Formal  parties;  2.  Persons  having  an  interest  in  the 
controversy,  and  who  ought  to  be  made  parties  in  order  that 
the  court  may  act  on  the  rule  which  requires  it  to  decide  on 
and  finally  determine  the  entire  controversy  and  do  complete 
justice,  by  adjusting  all  the  rights  involved  in  it  These  per- 
sons are  commonly  termed  necessary  parties;  but  if  their 
interests  are  separable  from  those  before  the  court,  so  that 
the  court  can  proceed  to  a  decree,  and  do  complete  and  final 
justice,  without  affecting  other  persons  not  before  the  court, 
the  latter  are  not  indispensable  parties:  3.  Persons  who 
not  only  have  an  interest  in  the  controversy,  but  an  inter- 
est of  such  nature  that  a    final    decree    cannot    be    made 
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without  either  affecting  that  interest,  or  leaving  the  con- 
troversy in  such  condition  that  its  final  termination  may  be 
wholly  inconsistent  with  equity  and  good  conscience.''  (See 
also  Cassidy  v.  Shitmnin,  122  Mass.  411.) 

It  is  clear  that  the  surviving  partner  is  not  a  necessary 
party  in  the  sense  that  he  is  or  would  be  prejudiced  by 
the  decree,  since  it  cannot  be  enforced  against  Eim,  and 
would  not  be  concluded  by  it  in  action  brought  by  appel- 
lants for  contributipn  or  reimbursement,  but  he  comes  with- 
in a  class  of  necessary  parties,  not  because  of  his  interest, 
nor  that  of  the  plaintiff,  but  where  his  presence  as  a  party 
is  necessary  to  the  full  protection  of  the  defendants  betorc 
the  court.  In  speaking  of  the  subject  of  necessary  par- 
ties. Story  in  his  work  on  Equity  Pleading,  at  section  138, 
says: 

"In  the  next  place,  an  interest  of  the  absent  parties  in 
the  subject  matter,  ex  directo,  which  may  be  injuriously 
affected,  is  not  indispensable  to  the  operation  of  this  rule; 
for,  if  the  defendants  actualUy  before  the  court  may  be 
subjected  to  undue  incovenience,  or  to  danger  of  loss,  or 
to  future  litigation,  or  to  a  liability  under  the  decree,  more 
extensive  and  direct  than  if  the  absent  parties  were  before 
the  court,  that  of  itself  will,  in  many  cases,  as  we  shall 
presently  see,  furnish  a  sufficient  ground  to  enforce  the  rule 
of  making  the  absent  persons  parties." 

So  Chancellor  Walworth,  in  Bailey  v,  Inglee,  2  Paige,  279, 
said: 

"Persons  are  necessary  parties  .  .  •  .  where  the  defend- 
ants already  before  the  court  have  such  an  interest  in  having 
them  made  parties,  as  to  authorize  those  defendants  to  object 
to  proceeding  without  such  parties." 

The  complaint,  however,  alleges  the  nonresidence  of  the 
surviving  partner,  and  that  there  are  no  assets  of  the  part- 
nership within  this  state,  and  respondents  rely  upon  these 
averments,  which  are  not  denied,  as  an  excuse  for  not  making 
him  a  party. 

I  think  this  brings  the  case  within  well- recognized  excep- 
tions to  the  general  rule. 
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"The  first  exception  to  the  rule,  which  we  shall  notice, 
is  the  utter  impracticability  of  making  the  new  or  necessary 
parties.  This  occurs,  of  course,  when  such  new  parties 
are  without  the  jurisdiction  of  the  court,  and  when,  conse- 
quently, they  cannot  be  reached  by  the  process  of  the  court. 
In  svch  a  case,  to  require  such  persons  to  be  made  parties 
would  be  equivalent  to  a  dismissal  of  the  suit,  and  amount 
to  a  denial  of  justice.  Hence,  it  is  a  common  rule  of  the 
court  that,  when  a  person  who  ought  to  be  a  party  is  out 
of  the  jurisdiction  of  the  court,  if  the  fact  is  stated  in  the 
biU,  and  admitted  by  the  answer,  or  proved  (if  denied)  at 
the  hearing,  that  of  itself  constitutes  a  sufficient  ground  for 
dispensing  with  his  being  made  a  party,  and  the  court  will 
proceed  to  a  decree  without  him."  (Story's  Equity  Pleadings 
sec.  78.) 

The  author  in  the  same  section  applies  it  to  a  bill 
against  a  partnership,  but  adds  the  qualification:  "That 
it  can  be  done  without  manifest  injustice  to  the  absent 
partner."  (See,  also,  Cockbum  v.  Thompson,  16  Ves.  326; 
TowU  V.  Pierce,  12  Met.  329;  46  Am.  Dec.  679;  Milliga9i 
V.  Milledge,  3  Cranch.  220;  West  v.  Randall,  2  Mason, 
181-90.) 

But  this  case  is  more  clearly  within  the  exception  than 
most  of  the  cases  above  cited,  for  the  reason  that  this  action 
is  not  upon  an  engagement  of  the  partnership,  but  to  fore- 
close a  mortgage  made  by  Andrew  Smith,  one  of  the  part- 
ners, upon  real  estate  situated  here,  and  which  could  only  be 
foreclosed  in  an  action  brought  in  the  county  where  the  land 
is  situated,  and  in  which  tiie  surviving  partner  has  no  in- 
terest. The  mortgage  might  have  contained  a  condition 
that  the  indebtedness  should  first  be  ascertained  by  an  action 
against  the  firm,  or  an  admission  of  the  amount  by  the  firm, 
or  that  a  liability  under  the  mortgage  should  only  be  for  such 
amount  as  should  remain  unpaid  after  exhausting  the  part- 
nership liability.  In  the  absence  of  some  restriction  of  the 
character  indicated,  it  would  be  unreasonable  to  require 
that  plaintiffs  should  go  to  another  state  and  exhaust  its 
••emedies  against  the  surviving  partner,  or  even  ascertain  by 
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judgment  the  amount  of  the  debt  due  to  it,  before  proceed- 
ing against  the  surety  who  had  imposed  no  such  condition. 

It  is  not  necessary  to  review  the  numerous  cases  cited  by 
counsel  for  appellants.  They  appl>  to  actions  upon  the 
partnership  obligation  alone  against  the  estate  of  a  deceased 
partner,  and  not,  as  here,  to  a  several  obligation  created 
against  the  individual  property  of  the  deceased  partner, 
whereby  he  became  a  surety  for  the  firm.  If  plaintiffs 
had  insisted  upon  a  deficiency  judgment  against  the  estate 
of  Andrew  Smith  to  be  paid  in  due  course  of  a'dministratiwi, 
these  authorities  would  apply;  for  as  the  mortgagor  did 
not  covenant  that  he  would  pay  the  debt  of  the  firm,  no 
personal  liability  was  created  by  the  mortgage,  and  as  ta 
any  deficiency  after  exhausting  the  mortgaged  property, 
the  liability  could  only  rest  upon  the  legal  liability  of  the 
deceased  as  a  partner,  and  not  as  a  surety. 

It  is  said  in  appellant's  reply  brief  that  jurisdiction  of 
Harrington's  person  could  have  been  obtained,  but  it  is  not 
shown  how.  The  record  discloses  no  fact  justifying  the 
statement. 

The  judgment  and  order  appealed  from  should  be  af- 
firmed. 

Belcher,  C,  and  Searls,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

McFarland,  J.,  De  Haven^  J.,  Fitzgerald,  J. 
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[No.  19186.  In  Bank.— Feb.  27,  1894.] 

JULIA  GROOME  EX  al..  Appellants,  v.  L.  T.  ALM- 
STBAD, Respondent. 


Claim  akd  Dbutxbt— Cbops  Raxbbd  bt  Posbssbor  WrrHOUT  Titl 
Void  CoNTRAcr.^-CropB  raised  by  a  Burvlvins  partner  in  poB- 
sesslon  of  land  patented  to  a  deceased  partner  as  a  homestead 
claim,  under  a  void  contract  to  the  effect  that  the  patent  was 
to  be  procured  for  the  use  and  benefit  of  the  copartnership,  are 
not  the  subject  of  claim  and  dellyery  at  the  suit  of  the  heirs  ot 
the  patentee. 

Id.— TSNANCT    AT    WILL — RiOBTS    OP    POBSEBSOS    IN    OOOD    FAITH. — ^TUe 

oontract  to  obtain  the  patent  for  the  partnership  being  ab- 
solutely Told,  the  partner  In  possession  Is  not  a  tenant  at  will, 
and  cannot  claim  the  crops  upon  the  ground  that  such  tenancy 
was  not  terminated  by  thirty  days'  notice;  but  the  plaintiffs 
out  of  possession  cannot  sue  for  the  orops  severed  from  the 
freehold  by  the  defendant  in  possession  of  the  premises,  hold- 
ing poBsession  in  good  faith  under  adverse  claim  of  right. 
ID. — RSMBDT  or  Plainthpfb. — ^The  only  remedy  of  plaintiffs  as  hold- 
ers of  the  legal  title  is  to  recover  damages  for  the  withhold- 
ing of  the  land,  measured  by  the  rental  value  or  the  value  ot 
the  use  and  occupation  of  the  land  during  the  period  it  was 
occupied  by  defendant. 

APPBAL— RBVailSAL    OP    JUDQMBNT— WBONO    RBASOM    POft    RSNDITXON. — ^A 

judgment  which  is  right  upon  the  merits  should  not  be  re- 
versed by  reason  of  the  fact  that  the  court  gave  a  wrong  reason 
for  its  rendition. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County,  and  from  an  order  denying  a  new 
triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

•  WiUiam  Shipsey,  and  F.  A.  Dom,  for  Appellant 

The  partners  were  tenants  at  will  of  Groome.  (Coke 
on  Littleton,  566;  Gould  v.  Thompson,  45  Mass.  222;  Civ. 
Code,  sec.  789.)  The  tenancy  was  terminated  by  the 
death  of  Groome.  (Taylor's  Landlord  and  Tenant,  sec. 
62;  Robie  V.  Smith,  21  Me.  114.)  The  tenancy  was  ter- 
minated by  defendant's  adverse  claim  on  behalf  of  his 
firm.  (Taylor's  Landlord  and  Tenant,  sec.  62,  472; 
Smith  V.  Shaw,  t6  Gal.  88,  go:  Boiton  v.  Lan(^:r^,  27  Cal. 
104.)  When  a  tenant  terminates  the  tenancy  by  his 
own  act  of  claiming  adversely  he  is  not  entitled  to 
notice  to  quit       {Smith  v.  Shaw^  16  Cal.  88,  90;  Bolton 
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V.  Landers,  27  Cal.  104.)  A  tenant  has  no  right  to  take 
away  any  products  of  the  land  after  he  has  put  an  end  lo 
his  tenancy.  (Taylor  on  Landlord  and  Tenant,  sec.  535; 
Civ.  Code,  sec.  819.) 

Wilcoxon  &  Bouldin,  and  /.  M.  Wilcoxon,  for  Respon- 
dent 

The  defendant  was  in  possession  of  the  land  in  question, 
under  a  void  agreement  with  Groome,  to  acquire  title  and 
convey  it  to  the  partnership.  This  constituted  a  tenancy 
at  will  in  one  sense.  (12  Am.  &  £ng.  Ency.  of  Law, 
670,  671 ;  Gear's  Landlord  and  Tenant,  sec  35.)  This  ten- 
ancy entitled  the  tenant  Almstead  to  emblements,  no  mat- 
ter how  the  estate  was  terminated.  (12  Am.  &  Eng.  Ency. 
of  Law,  673.) 

The  Court. — ^Action  for  the  recovery  of  certain  personal 
property  consisting  of  wheat  and  hay,  of  the  alleged  value 
of  fourteen  hundred  and  ninety-six  dollars,  or  for  the  value 
thereof,  in  case  delivery  cannot  be  had,  and  for  two  hundred 
dollars  damages  for  detention  thereof. 

Judgment  for  defendant,  from  which,  and  from  an  order 
denying  their  motion  for  a  new  trial,  plaintiffs  have  ap- 
pealed. 

The  plaintiff,  Julia  Groome,  is  the  widow  of  Thomas  B. 
Groome,  who  died  intestate  May  30,  1890,  seised  of  one 
hundred  and  sixty  acres  of  land  situate  in  the  coun^  of 
San  Luis  Obispo,  on  which  he  resided  at  the  time  of  his 
death.  Nellie  E.  Groome  is  the  daughter  of  Thomas  B.  and 
Julia  Groome,  and  was  sixteen  years  of  age  when  her  father 
died;  and  the  plaintiffs  are  the  only  heirs  of  Thomas  B. 
Groome. 

Thomas  B.  Groome  obtained  a  patent  for  said  land  in 
December,  1890,  under  the  circumstances  stated  in  the 
case  entitled  '7n  re  Groome*'  94  Cal.  69,  wherein  it  was 
decided  that  by  virtue  of  the  patent  he  acquired  and 
held  the  absolute  title  to  the  land  free  from  any  trust  in 
favor  of  the  defendant  herein   (Almstead)   and  one  Min- 
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tern,  who  claimed  to  be  the  equitable  owners  of  an  undivided 
eleventh-sixteenth  parts  thereof. 

On  August  16,  1890,  letters  of  administration  on  the 
estate  of  Thomas  B.  Groome  were  issued  to  plaintiff, 
Julia. 

In  the  winter  of  1890-91  the  defendant  entered  upon 
the  land  and  commenced  to  plow  the  same  for  the  purpose 
of  planting  a  crop  of  wheat  and  hay  to  be  harvested  in 
1891.  Thereupon  the  plaintiff,  Julia,  verbally  notified 
him  not  to  plow  the  land  nor  plant  any  crop,  and  that 
the  land  was  the  property  of  the  estate  ot  Thomas  B. 
Groome,  but  he  disregarded  her  notice  and  protest,  and 
proceeded  to  plow  the  land  and  plant  the  crop.  Again, 
in  May,  1891,  when  the  crop  was  ripened,  she  forbade 
him  to  harvest  the  same.  This  he  also  diregarded,  and 
harvested  and  removed  the  crop.  Again,  in  the  winter 
of  1891-92,  defendant  plowed  and  planted  the  land,  and 
in  May  and  June,  1892,  harvested  the  crops  against  like 
protests  of  plaintiff,  Julia. 

In  the  meantime,  on  May  29,  1891,  the  plaintiff,  Julia, 
had  petitioned  the  superior  court  to  set  apart  the  whole  of 
the  land  to  the  plaintiffs  as  a  homestead.  This  petition 
was  opposed  by  the  defendant  herein,  and  denied  by  the 
court.  On  appeal  to  this  court  the  order  was  reversed, 
and  the  cause  remanded.    (In  re  Groome,  94  Cal.  69.) 

After  reception  of  the  remittitur,  on  May  24,  1892,  the 
superior  court  set  apart  the  whole  tract  of  land  as  a 
homestead  for  the  plaintiffs.  The  greater  portion  of  the 
crops  of  1892  was  harvested  after  the  setting  apart  of  the 
homestead. 

This  action  was  commenced  June  7,  1892,  to  recover  the 
crops  of  both  1891  and  1892  or  their  value. 

It  is  conceded  in  this  action  that  the  patent  invested 
Thomas  B.  Groome  with  absolute  title  to  the  land  and 
that  the  plaintiffs  are  his  only  heirs.  But,  as  a  defense 
to  this  action,  it  is  claimed  that,  at  the  times  the  de- 
fendant planted  the  crops  in  quest'on,  he  was  a  tenant 
at  will  of  the  plaintiffs;  and  that  he  became  such  tenant 
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by  having  been  in  possession  at  the  time  Thomas  B. 
Groome  died,  tmder  a  contract  by  which  the  latter  had 
agreed  to  procure  the  patent  for  the  use  and  benefit  of 
a  copartnership  composed  of  defendant,  .Groome,  and 
Minturn,  which  contract  is  conceded  to  have  been  ille- 
gal and  utterly  void,  as  was  held  in  In  re  Groome,  94 
Cal.  69.  It  was  found  by  the  court  that  such  a  copart^ 
nership  existed  and  had  the  use  of  the  land  under  said 
void  contract  from  July,  1886,  until  Groome  died;  and 
that  defendant,  as  surviving  partner,  represented  the  con* 
cern  at  the  times  when  he  planted  and  harvested  the  crops 
in  question. 

The  court  also  found  as  a  fact  that,  "about  eight  months 
after  the  death  of  said  Thomas  B.  Groome,  a  dispute  arose 
between  defendant  and  said  Julia  Groome  as  to  the  owner- 
ship of  said  one  hundred  and  sixty  acres  of  land,  defendant 
claiming  the  same  for  said  partnership,  and  plaintiff,  Julia 
Groome,  denying  said  claim.  Said  dispute  has  continued 
to  the  time  of  this  trial. 

From  the  foregoing  facts  the  court  deduced,  as  condo* 
sions  of  law,  that  the  defendant,  as  representative  of  the 
dissolved  copartnership,  was  a  tenant  at  will  at  the  time 
he  planted  the  crops;  that  his  tenancy  could  not  have  been 
terminated  otherwise  than  by  thirty  days'  written  notice 
in  accordance  with  section  789  of  the  Civil  Code;  that  he 
was  entitled  to  harvest  and  remove  the  crop,  as  emblements, 
by  authority  of  section  819  of  the  Civil  Code;  and  that 
plaintiffs  never  had  any  right  of  possession  except  by  force 
of  the  order  of  May  24,  1892,  setting  apart  the  homestead, 
and  thereupon  rendered  judgment  to  the  effect  that  plain- 
tiffs take  nothing  by  the  action. 

While  we  think  the  court  below  was  clearly  in  error 
in  holding  that  upon  the  foregoing  facts  the  defendant 
was  a  tenant  at  will  and  entitled  to  a  notice  terminating 
such  tenancy,  and  that  plaintiffs  had  no  title  to  or  right 
to  the  possession  of  the  land  upon  which  the  crops  in 
dispute  were  given  other  than  by  virtue  of  the  order 
setting  apart  the  homestead,  still    we   think    the    facts   of 
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tbe  case,  as  above  stated,  bring  the  case  within  the  rea- 
son of  the  rule  declared  in  Page  v.  Fowler,  37  Gal.  100, 
and  Page  v.  Fowler,  39  Cal.  412,  2  Am.  Rep.  402,  and  the 
judgment  should  not  be  reversed  by  reason  of  the  fact  that 
the  court  gave  a  wrong  reason  for  its  rendition. 

The  facts  here  are  not  exactly  parallel  with  those  in  the 
cases  just  cited,  still  we  think  the  principle  declared  in  those 
cases  govern  this,  and  plaintiffs  are  only  entitled  to  recover 
damages  for  the  withholding  of  the  land,  measured  by  the 
rental  value,  or  the  value  of  the  use  and  occupation 
of  the  land  during  the  period  it  was  occupied  by  defendant 
The  plaintiffs  have  misconceived  their  remedy. 

Judgment  and  order  affirmed. 


[No.   19269.     Department  One. — Feb.   S8,  1894.] 

HENRY  CONNOR,  Respondent,  v.  THE  SOUTH- 
ERN  CALIFORNIA  MOTOR  ROAD  COMPANY, 
Appellant. 

Nkw  Trial — Unxxpuhnsd  Dbult  in  Prssbntino  STAnMSNT  for  Sbt- 
TLBMBNT. — Afpbal. — ^An  Unexplained  delay  of  seyen  months  in 
presentlnfl:  a  statement  on  motion  for  a  new  trial  to  the  triai 
Judge  for  settlement  is  fatal,  and  a  settled  statement  showing 
the  fact  of  sucb  delay,  without  explanation,  and  an  objection 
to  its  settlement  on  that  ground,  must  be  disregarded  upon 
the  hearing  of  an  appeal  from  the  order  denyinflr  a  new  trial. 

Id. — ^APPBUiANT  MUST  INC0RP0RA.TB  ExcTm  FOR  DBULT. — ^Where  the 
settlement  of  a  statement  or  bill  of  exceptions  is  objected  to 
OB  the  ground  that  it  is  too  late,  it  becomes  the  duty  of  the 
appellant  to  incorporate  in  the  bill  or  statement  the  matter, 
if  any,  going  to  excuse  his  apparent  delay,  and  In  case  this 
is  not  done  the  bill  of  exceptions  or  statement  will  not  be 
considered  upon  appeal. 

Id. — ^Handatort  Statutb. — ^If  a  statute  absolutely  fixes  the  time 
within  which  an  act  must  be  done,  it  is  peremptory,  and  the 
act  cannot  be  done  at  any  other  time  unless,  during  the  exist- 
ence of  the  prescribed  time,  it  has  been  extended  by  an  order 
made  for  that  purpose  under  authority  of  law. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County,  and  from  an  order  denying  a  new 
trial 
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The  facts  are  stated  in  the  opinion. 
Charles  N.  Fox,  for  Appellant 
Harris  &  Gregg,  for  Respondent 

HaynES,  C. — ^Appeal  from  judgment  and  order  denying 
defendant's  motion  for  a  new  trial. 

It  is  conceded  by  appellant  that  the  appeal  from  the 
judgment  cannot  be  considered,  because  taken  too  late; 
and  respondent  contends  that  the  appeal  from  the  order 
denying  a  new  trial  cannot  be  considered  upon  its  merits, 
because  the  statement  was  not  settled  within  the  time  re- 
quired by  subdivision  3  of  section  659  of  the  Code  of  Civil 
Procedure. 

Appellant's  counsel  did  not  notice  the  question  in  their 
opening  brief,  and,  as  no  reply  brief  has  been  filed,  we  are 
without  the  benefit  of  any  suggestions  from  them. 

The  statement  contains  the  following: 

"It  is  agreed  that  the  statement  on  motion  for  a  new 
trial  herein  was  served  August  17,  1891,  and  that  the  pro- 
posed amendments  thereto  were  served  in  April,  1892;  and 
that  neither  the  proposed  statement  nor  amendments  there- 
to were  ever  presented  to  the  judge  prior  to  this  date,  and 
that  they  have  never  been  filed  with  the  clerk  of  this 
court 

"Plaintiff  objects  to  a  settlement  of  the  proposed  state- 
ment, on  the  ground  that  the  moving  party  in  this  case 
has  not  complied  with  subdivision  3,  section  659,  of  the 
Code  of  Civil  Procedure,  in  that  he  did  not,  within  ten  days 
after  the  service  of  the  amendments,  present  the  same  to 
the  judge  who  tried  the  case  for  settlement,  nor  to  the  clerk 
of  the  court  for  the  judge,  and  failed  and  refused  to  adopt 
said  amendments,  or  to  present  said  proposed  statement  to 
the  clerk  of  the  court  for  the  judge  prior  to  this  day." 
(November  28,  1892.) 

The  objection  to  the  settlement  of  the  statement  was  over- 
ruled, and  plaintiff  excepted,  and  the  statement  was  there- 
upon settled. 
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The  delay  of  seven  months  in  presenting  the  statement 
and  amendments  to  the  judge  for  settlement  is  wholly  unex- 
plained. The  settlement  having  been  objected  to  on  the 
ground  that  it  was  too  late,  *'it  became  the  duty  of  appellant 
to  incorporate  in  the  bill  (statement)  the  matter,  if  any, 
going  to  excuse  his  apparent  delay;  otherwise,  the  excep- 
tions, though  settled,  cannot  be  considered  here."  {Higgins 
V.  Mahoney,  50  Cal.  444.) 

In  Tregambo  v.  Comanche  etc.  Co.,  57  Cal.  503,  it  was 
said:  ''If  a  statute  absolutely  fixes  the  time  witiiin  which 
an  act  must  be  done  it  is  peremptory.  The  act  cannot  be 
done  at  any  other  time,  unless  during  the  existence  of  the 
prescribed  time  it  has  been  extended  by  an  order  made  for 
that  purpose  under  authority  of  law."  This  language  was 
used  in  relation  to  the  time  within  which  a  bill  of  excep- 
tions might  be  taken  under  the  statute,  and  is  therefore 
applicable  here.  To  hold  that  the  statement  may  be  settled 
when  no  steps  were  taken  until  after  the  expiration  of  the 
ten  days,  the  time  for  doing  so  not  having  been  extended, 
and  respondent  objecting  thereto,  would  be  a  judicial  abro- 
gation of  the  statute.  (See,  also,  Wills  v.  Rhen  Kong,  70 
Cal.  548.) 

The  statement  must  therefore  be  disregarded. 

The  judgment  and  order  appealed  from  should  be  af- 
firmed. 

Vanclief,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Garoutte,  J.,  Harrison,  J.,  Paterson,  J. 
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[No.  19234.  Department  One.— Feb.  28.  1894.1 

JERE  W.  (XEMENS,  Respondent,  v.  M.  A.  LUCE  bt 
AL.,  Appellants. 


-DMFAUtJT     OF     INTSRBST — ^MATXTIIITT      OT      DBBT-— OTTIOV      OT 

MOBTOAOBL — ^Where  a  mortgrase  provided  for  the  maturity  ot 
the  whole  mortsrasre  debt  upon  default  In  the  payment  of  in- 
terest, the  fact  that  the  note  thereby  secured  provides  for  tne 
*^iiterest  payable  quarterly,  and  if  not  so  paid  then  to  become 
a  part  of  the  principal  and  to  bear  a  like  rate  of  interest  tiU 
paid,"  does  not  preclude  the  foreclosure  of  the  mortsa^e,  upon 
nonpayment  of  the  Interest  at  the  option  of  the  mortsa^or, 
who  alone  has  the  rlgrht  to  dispose  of  the  interest  due  and 
unpaid  in  the  manner  described  in  the  note,  and  may  eleot  to 
proceed  on  default  to  foreclose  the  mort^aere. 

iBd" '  tMtBJJFWicmrr  Answir — Judgment  Upon  Plkadingb. — Whertt  tlie 
note  and  mort^ases  sued  upon  were  executed  in  favor  of  the 
plaintiff,  an  answer  denying:  that  plalntifC  was  the  owner  and 
holder  of  the  mortgragres  raises  no  issue,  and  a  Judgrment  upon 
the  pleadings  in  favor  of  the  plaintiff  is  properly  ordered. 

iDu— DnicAND  OF  Payment — Accrual  of  Caubb  of  Action. — ^The  mort- 
ffagror  beingr  grullty  of  a  breacn  of  contract  when  he  defaulted 
in  payment  of  Interest,  the  cause  of  action  for  the  foreclosure 
of  the  mortgragre  Immediately  accrued  aooordinff  to  its  terms,, 
and  no  demand  for  payment  in  necessary  for  the  commence- 
ment of  the  action. 

In. — ^Attobnbt's  Vveib. — Where  the  mortgragre  merely  provides  secur- 
ity for  the  payment  of  the  principal  and  interest  specified 
in  the  note,  and  does  not  provide  for  securing:  the  payment 
of  any  attorney's  fee,  such  fee  cannot  be  made  a  lien  upon  the 
land  or  be  provided  for  in  the  decree  of  foreclosure. 

>ID. — Contract   for   Attornet^s    Fee    in   Note — Notice   of   Optiom. 

Where  the  note  secured  by  the  mortgragre  provides  for  the  pa>- 
ment  of  attorney's  fees  not  provided  for  in  the  mortffagre,  and 
does  not  provide  in  terms  for  the  rigrht  to  bringr  an  action  be* 
fore  its  maturity,  that  rlgrht  belngr  created  by  the  mortsn&e 
aloue  and  limited  to  a  foreclosure  of  the  mortgragre,  the  holder 
cannot  recover  Judgrment  for  the  attorney's  fees  provided  for 
in  the  note  without  grlvlngr  notice  of  his  option  to  claim  the 
whole  amount  to  be  due  before  brlnirinff  suit. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 
Luce  &  McDonald,  for  Appellant. 

The  court  erred  in  allowing  a  judgment  on  the  plead- 
ings, as  there  being  a  conflict  between  the  written  an<t 
printed  matter  in  the  note  and  mortgage,  the  allegations 
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of  the  answer  tendered  an  issue  as  to  the  maturity  of  the 
note  and  mortgage.  (Code  Civ.  Proc,  sec.  1862;  Civ. 
Code,  sec.  1651 ;  Vorwerk  v.  Nolte,  87  Cal.  236-39.)  The 
mortgage  not  having  been  executed  as  security  for  the 
attorney's  fee  cannot  be  extended  to  include  such  fee.  {Mon- 
roe V.  Fohl,  72  Cal.  568.)  The  insertion  in  the  note  of  the 
provision  for  an  attorney's  fee  made  it  a  non-negotiable 
instrument,  a  mere  contract  in  fact  for  the  payment  of 
money.  {Adams  v.  Seaman,  82  Cal.  636.)  The  note  being 
a  contract  for  the  payment  of  money,  it  was  payable  upon 
demand,  and  demand  was  absolutely  necessary  before  suit 
in  order  to  support  a  judgment  for  such  attorney's  fees. 
{Prescott  V.  Grady,  91  Cal.  518-21;  Lindley  v.  Ross,  137 
Pa.  St.  629.)  But  the  provision  for  the  payment  of  an  at- 
torney's fee  is  in  reality  a  penalty  or  forfeiture  for  the  non- 
pa)anent  of  the  note  and  is,  therefore,  absolutely  void.  {Bid- 
lock  v.  Taylor,  39  Mich.  137;  33  Am.  Rep.  356;  Wither- 
spoon  v.  Musselman,  14  Bush.  214;  29  Am.  Rep.  404;  Mer- 
chants^ Nat.  Bank  v.  Sevief^  14  Fed.  Rep.  662.  See,  also, 
Prescott  V.  Grady,  91  Cal.  521;  Civ.  Code,  sec.  1670;  MuU 
doon  V.  Lynch,  66  Cal.  536;  Bva  v.  McMahon,  77  Cal.  467- 
72;  Drew  V.  Pedlar,  87  Cal.  443-50.)  No  damages  for  the 
detention  of  money  beyond  the  interest  allowed  by  law.  or 
the  contract  of  the  parties  can  be  recovered.  {Insurance 
Co.  V.  Piaggio,  16  Wall.  378;  Loudon  v.  Taxing  Dist.,  104 

u.  s.  771.) 

/.  B  Mannix,  for  Respondent 

The  denial  in  the  answer  that  the  note  was  due  was  but 
a  conclusion  of  law,  and  raised  no  issue.  {Drew  v.  Pedlar^ 
87  Cal.  451.)  The  second  denial,  for  want  of 
information  and  belief  that  plaintiff  was  the  owner 
and  holder  of  the  note  and  mortgages  sued  on,  which  run 
to  him  on  their  face,  is  frivolous,  and  raises  no  issue. 
{Frost  V.  Harford,  40  Cal.  166;  Fetch  v.  Beaudry,  40  Cal. 
444:  Monroe  v.  Fohl,  72  Cal.  570.)  The  defense  that  prior 
to  the  commencement  of  the  action  no  demand  was 
made    for    die    sum    due    was    not    well    taken,    as    tlie 
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promise  to  pay  the  interest  quarterly  was  absolute*  and  upon 
default  the  principal  became  due  without  notice  or 
demand  {Whitcher  v.  Webb,  44  Cal.  127;  Life  Ins.  Co.  v. 
Shepardson,  77  Cal.  345 ;  Hewitt  v.  Dean,  91  CaL  5) ;  and 
therefore  a  demand  for  payment  should  have  been  made 
before  the  commencement  of  the  action.  {Maddox  v.  Wy- 
man,  92  Cal.  674,  676;  Pierce  v.  Whiting,  63  Cal.  541,  542; 
Connor  v.  Dingley,  26  Cal.  19,  20;  MarshcUl  v.  Ferguson, 
23  Cal.  69 ;  Brickell  v.  Batchelder,  62  Cal.  632,  633 ;  Stockton 
S.  &  L.  Co,  V.  Donnelly,  60  Cal.  481.)  Under  the  provi- 
sions of  section  726  of  the  Code  of  Civil  Procedure  there 
can  be  but  one  action  in  this  state  for  the  recovery  of  any 
debt,  or  the  enforcement  of  any  right  secured  by  mortgage; 
and  in  respect  to  the  provision  for  counsel  fees,  as  well  as 
that  relating  to  the  payment  of  interest,  and  the  effect  of 
default  thereon,  and  in  all  other  respects,  the  note  and  mort- 
gage are  to  be  construed  together  as  if  they  were  parts  of 
one  instrument.  ( i  Jones  on  Mortgages,  71 ;  Civ.  Code, 
sec.  1642 ;  Brickell  v.  Batchelder,  62  Cal.  632,  633 ;  Ingoldsby 
V.  Juan,  12  Cal.  564,  577;  Patterson  v.  Donner,  48  Cal.  377; 
Maddox  v.  Wyman,  92  Cal.  674,  675 ;  Uhlhorn  v.  Goodman, 
84  Cal.  189.)  The  motion  for  judgment  on  the  pleadings 
was  properly  granted.  (5*011  Francisco  v.  Staude,  92  CaL 
562.) 

Garoutte,  J. — ^This  is  an  action  of  foreclosure  of  two 
certain  mortgages,  the  note  and  mortgages  being  executed 
by  appellant  Luce  in  favor  of  respondent  Clem- 
ens. The  note  was  payable  two  years  after  date,  interest 
payable  quarterly,  and  if  not  so  paid  then  to  become  a  part 
of  the  principal  and  bear  a  like  rate  of  interest  till 
paid.  The  note  also  contained  the  following  provision : 
"And  I  further  agree  that  in  the  event  of  suit  being  broogbt 
against  me  then  there  shall  be  added  to  any  jtt^- 
ment  against  me  rendered  in  said  suit  as  ootmsd 
fees  an  additional  sum  of  five  per  centum  in  like  gold  coin 
upon  the  amount  of  the  principal  and  interest  here- 
of, accrued    at    the    time    of    the  entry    of    such    judg- 
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ment,  or,  if  paid  before  judgment  and  after  action  com- 
menced, then  on  the  amount  at  the  date  of  payment''  The 
mortgages  recited  that  if  default  be  made  in  the  payment  of 
the  interest,  or  any  part  thereof,  according  to  the  tenor  of 
said  note  then  the  whole  sxmi  of  principal  and  interest  shall 
become  immediately  due,  and  the  mortgagee  may  proceed 
with  suit  of  foreclosure  and  sell  the  mortgaged  premises  in 
the  manner  provided  by  law.  The  mortgages  also  contained  th€ 
recitals,  that  they  are  given  "as  security  for  the  payment  to 
said  mortgagee  of  the  sum  of  sixteen  thousand  dollars,  in 
gold  coin  of  the  United  States  of  America,  with  interest 
thereon  according  to  the  terms  of  a  certain  promissory  note, 
of  date  September  22,  1891,  in  words  and  figures,"  etc. 

It  is  insisted  that  a  general  demurrer  to  the  complaint 
should  have  been  sustained  upon  the  ground  that  nothing 
was  due  upon  the  note  at  the  time  the  action  was  brought. 
Two  ot  the  quarterly  instalknents  of  interest  had  not  been 
paid  when  the  complaint  was  filed,  but  it  is  charged  that  such 
payments  were  not  due,  inasmuch  as  the  maker  of  the  note 
had  the  privilege  of  allowing  the  installments  of  interest  to 
become  a  part  of  the  principal.  There  is  no  strength 
in  appellants'  position.  The  mortgages  are  attached 
to,  and  made  a  part  of,  the  complaint,  and  there  is  not  the 
slightest  conflict  between  the  terms  of  the  note  and  the  terms 
of  the  mortgage  when  we  consider  them  togtther.  This 
identical  question  was  before  the  court  in  Brickell  v.  Batch- 
elder,  62  Cal.  623,  and  it  was  there  said:  'The  right  to 
dispose  of  the  interest  due  and  unpaid  in  the  mode 
prescribed  in  the  note  was  given  to  the  plaintiff 
mortgagee,  not  to  the  mortgagors.  A  failure  to  so  dispose 
might  arise  from  the  .concession  of  the  plaintiff  and 
not  from  any  default  of  the  mortgagors,  except  by  default 
in  paying  the  interest  monthly.  The  language  of  the  note 
,  and  mortgage  gave  to  the  mortgagee  the  right  on  default 
to  proceed  to  foreclosure.  He  might  delay  it  or 
waive  it,  but  a  delay  in  exercising  this  rig^t  could 
not     be     construed     as     depriving     him     of     it."     The 
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same  principle  is  also  recognized  and  approved  in  Maddox 
V.  IVyman,  92  Cal.  674. 

The  judgment  upon  the  pleadings  was  properly  ordered. 
The  answer  created  no  issue.  The  denial  that  the  plaintiff 
was  the  owner  and  holder  of  the  note  and  mort- 
gages amounts  to  nothing.  (Monroe  v.  Fohl,  72  Cal. 
568;  95  Am.  Dec.  90;  Poorman  v.  Mills,  35  Cal.  118;  Bank 
df  Shasta  v.  Boyd,  99  Cal.  604.)  Neither  is  there  a  con- 
flict between  the  provisions  of  the  note  and  the 
terms  of  the  mortgage  as  to  when  the  note  is  to  become  due, 
and  consequently  the  fact  that  certain  provisions  of 
one  were  printed,  and  certain  provisions  of  the  other  written, 
becomes  entirely  immaterial.  Again,  no  demand  for  pay- 
ment was  necessary  prior  to  the  commencement  of  the  action, 
for  the  mortgagor  was  guilty  of  a  breach  of  contract  when 
he  defaulted  in  payment  of  interest,  and  the  cause  of  action 
immediately  accrued.  Prescott  v.  Grady,  91  Cal.  518,  is  not 
in  point. 

The  mortgages  m  this  case  were  given  as  security  for  the 
payment  of  sixteen  thousand  dollars  in  gold  coin,  with  inter- 
est thereon,  as  specified  in  a  certain  note.  This  was  the  con- 
tract of  the  parties.  It  nowhere  appears  in  either 
of  said  mortgages,  that  they  were  given  to  secure 
the  payment  of  any  attorney's  fee  whatever.  Indeed,  the 
matter  of  attorney's  fee  is  not  mentioned  in  either  mstru- 
ment.  As  to  what  these  mortgages  were  given  to  secure 
v/as  a  matter  of  pure  contract  between  the  parties.  They 
could  have  been  given  to  secure  the  principal  of  the  note 
alone,  or  the  interest  alone,  or  both  principal  and  interest, 
as  was  actually  done,  or  they  could  have  been  given  to  secure 
future  advances  and  attorney's  fees,  in  case  of  foreclosure 
It  follows  that  security  for  an  attorney's  fee  is  not  provided 
for  in  either  mortgage,  and  consequently  such  fee  cannot 
be  made  a  lien  upon  the  land,  and  the  judgment  of  the 
court  in  that  re^rd  is  erroneous.  We  are  authorized  to 
go  a  step  further,  and  hold  that  plaintiff,  as  to  the  fore- 
closure of  the  securities,  was  not  entitled  to  any  attorney's 
fee    whatever,    for    there    was    no    stipulation    to    ditt 
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effect  in  the  mortgage.    This  has  always  been  the  law  in  this 
state  (Monroe  v.  Fohl,  72  Cal.  568.) 

As  the  obligation  for  the  payment  of  attorney's  fees, 
although  not  secured  by  the  mortgage,  was  included  in  the 
instrument  by  which  the  secured  debt  was  evidenced^  and 
provided  that  judgment  might  be  entered  for  counsel  fees  in 
such  suit,  it  was  properly  included  in  the  same  action,  but 
the  right  to  a  judgment  for  such  fees  was  the  same  as  it 
would  have  been  in  an  action  upon  a  promissory  note  with 
such  a  clause,  of  which  no  part  was  secured  by  mortgage. 
In  such  a  case  it  is  held  that  when  the  note  is  payable  on 
demand,  it  is  necessary  to  allege  and  prove  an  actual  de- 
mand before  there  can  be  such  a  breach  of  the  contract  as 
will  authorize  a  recovery  of  this  special  demand  for  attor- 
ney's fees.  {Prescott  v.  Grady y  91  Cal.  518.)  Although  by 
the  terms  of  this  agreement  the  maker  renders  himself 
liable  to  an  action  by  his  mere  default  prior  to  the  maturity 
of  his  obligation  (Hewitt  v.  Dean,  91  Cal.  5),  yet  if  his 
liability  for  additional  damage  is  not  so  established,  but  is 
mearely  consequent  upon  another  liability  which  depends 
upon  the  option  of  the  holder  of  the  instrument,  and  cannot 
exist  until  after  that  option  shall  have  been  exercised,  it 
is  only  just  that  the  holder  of  the  obligation  should  inform 
him  of  this  option,  in  order  that  he  may  avoid  the  ad- 
ditional damage  by  making  payment  of  the  note.  The  right 
to  bring  an  action  after  his  default  without  any 
demand  of  payment  is  limited  to  the  purposes  for 
which  the  action  is  to  be  brought  viz.,  the  foreclosure  of 
the  mortgage,  and  it  does  not  include  the  attorney's  fees. 
As  the  note  in  the  present  case  does  not  give  to  the  holder 
the  right  to  bring  an  action  before  its  maturity,  that  right 
being  created  by  tne  mortgage  alone,  and  limited 
to  a  foreclosure  of  the  mortgage,  if  the  holder 
would  claim  the  attorney's  fees  provided  for  in  the  note, 
he  should  be  required  to  give  notice  of  his  option 
to  claim  the  whole  amount  to  be  due  as  much  as  though 
the    action    was    upon   the    note    alone.    For   this    reason 
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the  judgment   for  the  amount  of  attorney's   fees  was  er- 
roneous. 

It  is  ordered  that  the  cause  be  remanded,  with  direction 
to  the  trial  court  to  modify  the  judgment  by  striknig  there- 
from the  amount  of  the  attorney's  fee  allowed;  and  in  all 
other  respects  it  is  ordered  that  the  judgment  and  order 
be  affirmed. 

Harrison,  J.,  and  Paterson,  J.,  concurred. 

Hearing  in  Bank  denied 


TNo.  19257.     Department  One. — February  28,   1S94.3 

H.  W.  WOODWARD,  Respondent,  v.  JOHN  McADAM 

ET  AL.,  Appellants. 

Paetnsrsrip — ^MoRTOAGi  TO  FiBM. — A  mortGraflre  made  to  a  partner- 
ship under  Its  firm  name»  where  the  names  of  two  of  the  part- 
ners appear  In  the  firm  name,  may  be  foreclosed  by  the  aa- 
stgrnee  of  the  firm  as  asalnst  a  grantee  of  the  mortirs.ffor  for 
▼alue. 

iDu— iMPBUraCT      DBSCRIPTION ABGIBTAINMBNT      OF      iNTBNTIOlf. — ^Theie 

Is  an  Important  distinction  between  a  description  which  is  In- 
herently uncertain  and  indeterminate  and  one  which  is  merely 
imperfect  and  capable  of  different  applications;  the  former  can- 
not be  corrected,  but  in  the  latter  case  there  may  be  a  resort 
to  extraneous  facts  and  circumstances  to  ascertain  the  in- 
dividuals to  whom  the  description  was  intended  to  apply;  and 
the  flrreater  or  less  probability  of  ascertaininsr  this  does  not 
afCect  the  validity  of  the  instrument 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

Wilcoxon  &  Bouldin,  and  /.  W.  Wilcoxon,  for  Appellant. 

The  mortgage  is  void,  as  it  is  made  to  a  fictitious  mort- 
gagee. (2.  Blackstone's  Commentaries,  296;  Ban  v.  Schroc- 
der,  Z2,  Cal.  609;  17  Am.  &  Eng.  Ency.  of  Law,  959; 
Devlin  on  Deeds,  sec.  51.  A  mortgagee  capable  of  hold- 
ing real  estate  must  be  named  in  every  mortgage, 
(i  HiUiard  on  Mortgages,  5;  Boone  on  Mortcrages.  sec  29: 
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Shirley  v.  Burch,  16  Or.  83;  8  Am.  St  Rep.  273.)  A  mort- 
gage given  to  a  partnership  in  its  firm  creates  no  lien.  {Tidd 
V.  Rines,  26  Minn.  201.)  And  the  record  of  such  imnarts  no 
notice.   (Sawyer  v.  Adams,  8  Vt.  172;  30  Am.  Dec.  459.) 

Corfnac  &  Donahue,  and  F.  A.  Dorn,  for  Respondent. 

It  is  sufficient  in  an  absolute  deed  (a  fortiori  in  a  mort- 
gage) if  the  grantee  is  denominated  by  the  customary  name, 
no  matter  what  the  true  name  may  be.  (Garwood  v.  Hast' 
i*igs,  38  Cal.  217;  Fallon  v.  Kehoe,  38  Cal.  44;  99  Am.  Dec. 
347;  Middleton  v.  Findla,  25  Cal.  80.)  A  conveyance  of 
land  (a  fortiori  a  mortgage)  to  a  partnership  by  the  firm 
name  vests  the  legal  title  in  the  partner  whose  name  appears 
clothed  with  a  trust  for  the  benefit  of  the  partnership.  (3 
Washburn  on  Real  Property,  4th  ed.,  1876,  p.  267;  Winter 
V.  Stock,  29  Cal.  407;  89  Am.  Dec.  57.)  A  deed  or  mort- 
gage to  or  by  partners  in  the  firm  name  is  not  void  for  un- 
certainty on  proof  of  identity.  (Clement's  Bates*  Law  of 
Partnership,  295,  sec.  296.) 

Paterson,  J. — ^This  is  an  action  on  a  negotiable  promis- 
sory note  secured  by  a  mortgage  given  by  the  defendant 
McAdam  to  Shoobert,  Beale  &  Co.,  and  by  the  latter  as- 
signed to  this  plaintiff.  The  court  below  granted  a  decree 
of  foreclosure  as  prayed  for,  and  from  such  decree  the 
defendant  Jackson,  who  is  a  grantee  for  value  by  deed 
from  McAdam  given  subsequent  to  the  mortgage,  has  ap- 
pealed. 

The  point  made  is  that  the  mortgagee  is  a  fictitious  per- 
son— ^that  the  mortgage  having  been  made  to  a  partnership 
doing  business  under  a  fictitious  name,  creates  at 
most  only  an  equity,  and  as  against  a  subsequent  grantee 
for  value  of  the  mortgagor  establishes  no  Hen. 

There  is  no  doubt  that  a  partnership  is  not  a  person, 
either  natural  or  artificial,  and  it  cannot  at  law  be  the  grantee 
in  a  deed  or  hold  real  estate.  Legal  title  must 
vest  in  some  person,  but  if  the  title  be  made  to  all  the  part- 
ners  by    name    they   hold   the    legal    title    as    tenants  in 
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common.  In  equity,  however,  a  different  rule  prevails. 
There  the  real  purpose  for  which  the  property  was  ac- 
quired is  considered,  and  under  the  principles  of  trusts  the 
court  will  regard  real  estate  held  for  partnership  purposes 
as  personal  property,  so  far  as  such  holding  may 
be  necessary  to  settle  the  equities  between  a  firm 
and  its  creditors,  or  between  the  partners  themselves. 
None  of  the  latter  principles  is  involved  in  this 
action,  however. 

If  the  name  of  the  grantee  were  purely  fictitious,  that 
is,  if  no  person  were  named,  it  may  be  that  the  mortgage 
would  be  void,  although  there  is  respectable  author- 
ity for  holding  that  a  mortgage  may  be  enforced 
in  the  firm  name.  (Foster  v.  Johnson,  39  Minn.  380.)  In 
the  case  at  bar  the  names  of  two  of  the  partners  appear 
in  the  firm  name.  There  is  an  important  distinction  to  be 
drawn  between  a  description  which  is  inherently  uncertain 
and  indeterminate  and  one  which  is  merely  imper- 
fect and  capable  of  different  applications.  "To  cor- 
rect the  one  is,  in  effect,  to  add  new  terms  to  the  instrument; 
while  to  complete  the  other  is  only  to  ascertain  and  fix  the 
application  of  terms  already  contained  in  it  Indeed,  the 
most  usual  and  perfect  description  of  the  grantee — ^that 
which  gives  his  Christian  and  surname,  and  the  town  in 
which  he  lives — ^may  prove  to  be  imperfect,  as  others  bear- 
ing both  those  names  may  be  living  in  the  same  town.  And 
if  the  Christian  name  or  place  of  residence  be  omitted  the 
description  is  only  rendered  the  more  imperfect;  it  is  less 
certain  than  it  might  be,  and  usually  is,  made.  But  a 
grantee  is  still  designated,  though  imperfectly,  and  for  aught 
that  the  deed  discloses  the  party  accepting  the  conveyance 
may  be  the  only  person  answering  the  description  given. 

In  all  these  cases  a  resort  to  extraneous  facts  and  circum- 
stances may  become  necessary,  in  order  to  ascertain  the 
individual  to  whom  the  description  was  intended  to  apply; 
but  it  IS  not  perceived  that  the  greater  or  less 
probability  of  this  should,  in  either  case,  affect  the 
validity  of  the  deed.*'     (Morse  v.  Carpenter,  19  Vt.  616.) 
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In  Moreau  v.  Saffarans,  3  Snecd,  599,  67  Am.  Dec.  582,  it 
was  held  that  real  estate  purchased  by  partners  is  to  be 
regarded  in  respect  to  the  legal  title  as  an  estate  held  by 
them  as  tenants  in  common,  but  subject  to  a  trust  for  the 
benefit  of  the  partnership  until  the  partnership  accounts  are 
settled,  and  that  a  conveyance  to  "J-  L,  SaflEarans  &  Co.," 
would  operate  to  invest  John  L.  Saffarans,  individually, 
with  the  entire  legal  title,  but  that  in  equity  he  would  be 
treated  as  holding  the  legal  title  in  trust  for  the  benefit  of 
the  partnership.  In  Menage  v.  Burke,  43  Minn,  212,  the 
court  sustained  a  mortgage  of  real  estate  to  ''Famham  and 
•Lovejoy"  as  legally  sufficient  as  a  mortgage  to  Sumner  W. 
Famham  and  James  A.  Lovejoy,  it  appearing  that  said  per- 
sons constituted  the  firm  of  Famham  and  Lovejoy.  In 
Foster  v.  Johnson,  39  Minn.  380,  the  court  explained  Tidd  v. 
Rines,  26  Minn.  201,  dted  by  appellant,  and  held  that  in  an 
action  to  foreclose  a  mortgage  it  was  no  objection  that  the 
mortgage  ran  to  a  partnership  in  its  firm  name.  In  Holmes 
V.  Jarrett,  Moon  &  Co.,  7  Heisk.  506,  the  court  held  that 
where  the  deed  was  made  to  Jarrett,  Moon  &  Co.,  and  it  did 
not  appear  whether  the  firm  was  composed  of  Jarrett,  Moon 
and  others,  or  Jarrett  Moon  and  others,  the  title  would  vest 
in  Jarrett  and  Moon,  or  in  Jarrett  Moon,  in  trust  for  the 
partnership,  and  that  the  uncertainty  arising  from  the  omis- 
sion of  the  Christian  names  of  the  grantees  could  be  removed 
by  parol  proof.  (See,  also,  Brunson  v.  Morgan,  76  Ala. 
594.)  In  Winter  v.  Stock,  29  Cal.  407,  89  Am.  Dec.  57,  it 
was  held  that  a  conveyance  of  land  to  L.  B.  &  Co.  vests  the 
1^^  title  of  the  same  in  L.  B.  alone,  and  that  his  deed  would 
give  to  his  grantee  a  good  and  valid  title. 
The  judgment  is  aflirmed. 

Gasouttk,  J.,  and  Harrison,  J.,  concurred. 
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[No.  16257.     Department  One. — ^February  28.  1894.] 

ADAM  RIEHL,  Appellant,  v.  CITY  OF  SAN  JOSE 
^  AL.,  Respondents. 

Municipal  Cobporations-^ontbact  fob  LioHTiNa  of  Citt— Hoiobbt 
AonoN  OF  Council — Opposing  Bids. — ^If  a  contract  for  the  liffht- 
inff  of  a  olty  Is  tainted  with  fraud,  and  Is  not  the  result  of  a 
fair  and  honest  exercise  of  the  discretion  and  judgment  of  the 
city  oouncll.  It  Is  the  duty  of  a  oourt  of  equity  to  set  It  aside, 
but  where  it  appears  that  the  contract  was  fair  and  roasoo- 
able,  that  there  was  no  fraud  or  collusion  practiced,  and  that 
the  members  of  the  common  council  In  all  the  proceedings  con- 
nected with  the  awardlngr  of  the  contract  acted  honestly,  for 
the  best  interest  of  the  city,  the  contract  cannot  be  disturbed  - 
at  the  suit  of  opposing  bidders  whose  bid  does  not  oovsr  the 
same  ground  as  that  covered  by  the  contract. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County,  and  from  an  order  denying  a  new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  V.  Morehouse,  and  Hiram  D.  TuHle,  for  Appellant 

The  action  of  the  cotmcil  in  letting  the  contract  to  the 
new  company,  which  put  in  a  higher  bid  than  the  old  one, 
justifies  the  court,  as  a  court  of  equity,  in  setting  aside  the 
contract  {In  re  Anderson,  109  N.  Y.  554;  Nelson  v. 
Mayor  etc.,  131  N.  Y.  4;  Cook  v.  City  of  Racine,  2  Wis.  456; 
McCord  V.  Pike,  121  ID.  288.) 

IV.  B.  Hardy,  and  John  E.  Richards,  for  Respondents. 

The  city  council  was  not  bound  to  advertise  for  bids. 
(See  City  Charter  of  San  Jose;  Pol.  Code,  sec.  4412.)  In 
the  absence  of  such  limitation  upon  the  method  of  making 
contracts,  the  municipal  authorities  are  bound  by  no 
rule  other  than  that  an  honest  and  fair  exercise  of  the  dis- 
cretion reposed  in  them.  (Cook  v.  Racine,  49  Wis.  243; 
Dillon  on  Municipal  Corporations,  4th  ed.,  sec.  94, 
and  cases  cited.)  This  discretion  is  one  which  will 
not  be  interfered  with  by  the  courts  unless  very 
plain  and  very  strong  proof  of  its  abuse  by  the  munici- 
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pal  body  is  made.  (Dillon  on  Municipal  Corporations,  4th 
ed.,  sec.  94,  and  cases  cited;  City  of  Detroit  v.  Hosmer,  44 
N.  W.  Rep.  622;  Dibble  v.  New  Haven,  6  New  Eng.  Rep. 
487;  Trenton  v.  State,  8  Cent.  Rep.  906.)  The  single  fact 
that  a  city  council,  endowed  with  unlimited  discretion  in  the 
award  of  contracts,  has  let  a  contract  to  the  highest  bidder 
is  not  of  itself  sufficient  to  call  for  the  interference  of  a 
court  of  equity.  (Dibble  v.  New  Haven,  6  New.  Eng.  Rep. 
481 ;  People  v.  Gleason,  4  N.  Y.  Sup.  383.) 

Garoutte^  J. — ^This  is  an  action  brought  by  the  plain- 
tiff, a  citizen  and  taxpayer  of  San  Jose,  and  also  the  presi- 
dent of  the  San  Jose  Light  and  Power  Company,  against  the 
city  of  San  Jose,  its  mayor  and  conunon  council,  and  the 
Electric  Improvement  Company  of  San  Jose,  to  set  aside 
a  contract  entered  into  between  the  city  through  its  said 
mayor  and  common  council  and  the  said  Electric  Improve- 
ment Company  of  San  Jose  for  the  lighting  of  the  streets 
with  arc  electric  lights  for  a  period  of  five  years  from  and 
after  October  i,  1890. 

Judgment  went  for  the  respondents,  and  this  appeal  is 
from  the  order  denying  a  motion  for  a  new  trial.  After 
notice  given,  competing  bidders  came  before  the  council  of 
the  city  of  San  Jose  to  secure  the  contract  of  lighting  the 
streets  of  the  city,  and  such  contract  was  subsequently 
awarded  to  the  respondent,  the  Electric  Improvement  Com- 
pany of  San  Jose.  The  charter  of  the  city  does  not  con- 
tain any  provision  requiring  contracts  of  the  present  char- 
acter to  be  let  to  the  lowest  bidder,  but  appellant  insists 
that,  even  in  the  absence  of  such  a  provision  of  the  law, 
the  city  has  no  authority,  in  justice  to  its  tax-paying  citi- 
zens, to  arbitrarily  let  a  contract  to  a  party  for  a  sum  largely 
in  excess  of  the  amount  for  which  an  equally  responsible 
competing  bidder  offers  to  do  the  same  work  and  furnish  the 
same  character  of  material.  It  is  claimed  that  the  foregoing 
conditions  are  present  in  this  case,  and  that,  by  the  con- 
tract   of   which    complaint    is    here    made,    the    city    has 
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bound  itself  to  pay  eleven  thousand  eight  hundred  dollars 
more  money  during  the  five  years  which  compose  the  life 
of  the  contract  than  the  service  could  have  been  received 
from  other  parties. 

The  facts  of  the  case  do  not  bear  out  appellant's  claims  in 
this  regard,  for  the  findings,  supported  by  evidence,  disclose 
a  wide  variance  between  the  terms  of  the  contract 
entered  into  by  the  city  with  the  San  Jose  Electric 
Improvement  Company  and  the  proposition  submitted 
to  the  city  by  the  competing  company.  This  substantial  dif- 
ference is  set  forth  in  the  following  finding  of  the  court: 
"This  last  bid  of  said  Light  and  Power  Company  did  not 
contain  or  refer  to  the  changes  suggested  by  the 
majority  report  of  the  finance  committee  as  to  the 
rearrangement  of  lights  without  expense  to  the  city, 
nor  as  to  the  lighting  of  the  city  upon  dark  and  stormy 
nights,  outside  of  the  'moonlight  schedule,*  without  charge, 
but  the  said  bid  expressly  provided  that  the  said  Light  and 
Power  Company  should  receive  extra  compensation  for  all 
lighting  done  outside  of  the  'moonlight  schedule.'"  The 
services  to  be  rendered  and  the  material  furnished  by  tfat 
opposing  bidders  not  covering  the  same  ground,  a  great  por- 
tion of  appellant's  argument  necessarily  falls,  for  it  is  based 
upon  the  assumption  of  the  existence  of  a  contrary  state  of 
facts. 

It  is  also  insisted  that  the  contract  is  tainted  with  frauS, 
and  that  it  is  not  the  result  of  a  fair  and  honest  exercise  oi 
the  discretion  and  judgment  of  the  city  council.  If  such  be 
the  fact,  it  is  the  duty  of  a  court  of  equity  to  set  it  aside,  but 
appellant's  contention  has  no  support  in  the  findings,  and 
but  little  in  the  evidence.  If  it  has  no  support  in  the  find- 
ings, we  will  not  disturb  the  judgment,  unless  those  findings 
are  clearly  opposed  to  the  evidence.  Among  other  matters, 
the  court  found  as  a  fact  that  said  contract  was  a  fair  and 
reasonable  one;  that  there  was  no  fraud  or  collusion  prac- 
ticed ;  and  that  the  members  of  the  common  council  in  all  of 
the  proceedings  connected  with  the  awarding  of  the 
contract   acted    as   honest   men,   and   exercised   their  hon- 
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est  discretion  for  the  best  interests  of  the  city  of  San  Jose. 
In  these  findings  of  fact  there  is  ample  support  for  the  judg- 
ment, and  we  find  nothing  m  the  evidence  to  justify  a  suc- 
cessful attack  on  the  findings  of  the  court  as  to  the  honesty 
and  fair  dealing  exercised  by  the  council  in  the  letting  of  this 
contract.  There  is  nothing  disclosed  by  the  record  demand- 
ing a  new  trial. 
The  order  appealed  from  is  affirmed. 

Harrison,  J.,  and  Paterson,  J.,  concurred. 


[No.  19288.  Department  One. — ^February  28,  1894.1 

JOSEPH  HABER,  Respondent,  v.  MARTHA  L. 
BROWN  ET  AL.,  Demndants.  CAROLINE  G.  CAR- 
TER, Appellant. 

NOK*NaOOTIABLa    NOTB— CONmrOSNT   PftOnSION    FOR    ATTORNBT'B    FBB8. — 

A  promissory  note  payable  to  the  order  of  the  payee  U  ren- 
dered non-neerotlable  by  a  oontlngrent  provision  contained  therein 
for  the  payment  of  attorney's  fees  in  case  of  suit. 

Idl — Ljabilztt  op  IicmDiATB  INDOB8BB. — ^In  respect  to  the  immediate 
indorsee  of  the  payee  of  a  non-negrotiable  promissory  note,  the 
indorsement  wiU  ordinarily  create  the  same  liabilities  and  ob- 
ligations as  the  indorsement  of  a  negotiable  note. 

Id. — ^Dbmand  and  Noticb. — Demand  and  notice  ougrht  to  be  required 
in  order  to  charsre  such  immediate  indorser,  where  the  words 
written  over  the  blank  indorsement  show  that  the  signature 
was  considered  and  treated  by  the  indorsee  as  if  It  were  an 
indorsement  of  negotiable  paper. 

Id. — ^Frbskntmint  of  Nora.— A  note  not  payable  at  any  particular 
place  Is  payable  and  should  be  presented  for  payment  at  the 
residence  or  place  of  business  of  the  maker,  or  wherever  he 
may  be  found,  at  the  option  of  the  presenter. 

14. — ^BxcusB  FOR  Prbbbntmbnt.-— It  is  only  where  the  maker  has 
no  place  of  business  or  residence  within  the  state,  or  where 
his  residence  or  place  of  business  cannot  be  ascertained  with 
reasonable  diligence*  that  presentment  for  payment  is  ezcuseu. 

ID.— DiUOBNCB     RBQUXBaD— Pl<ACB     OF     PRBSBNTMRNT DATB    OF     NOTR. 

Merely  looking  for  the  payor  at  the  place  where  the  instrument 
is  dated  is  not  of  itself  due  diligence,  but  presentment  must 
be  shown  to  have  been  made  at  the  person's  lasr  known  placo 
of  residence  or  business;  and,  if  his  removal  from  the  placo 
of  date,  and  his  acquisition  of  a  new  domicile  in  the  samo 
state,  was  previously  known  to  the  indorsee,  demand  must  bo 
made  at  his  new  place  of  residence. 
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Id. — ^iNBUinClBNT  PLBADING — KNOWUBOaS  OF  ICATOai^ft  RauDBfcm— A 
complaint  seeking:  to  charsre  an  Indorser  by  notice  of  proteJt, 
^  which  shows  upon  the  face  of  the  pleading  that  the  note  wtf 
not  in  fact  presented  at  maturity  to  the  maker,  but  seeks  lo 
excuse  presentment  merely  upon  the  srround  that  the  maker 
could  not  be  found  in  the  place  at  which  the  note  was  dated, 
and  states  no  facts  respecting:  the  knowledg:e  of  the  indorsees, 
or  their  agrents,  as  to  the  actual  place  of  residence  or  business 
of  the  maker  of  the  note,  and  not  allegring:  what  was  such  IsKt 
known  place  of  residence  or  business,  or  that  an  inquiry  or 
presentment  was  made  thereat,  is  insiiffioient  to  charge  the 
indorser. 

Id. — Averment  of  Dua  Pbotbot — Prxsumption. — ^The  allegration  **that 
thereupon  the  note  was  duly  protested  for  nonpaymenC 
directly  ooupled  with  previous  allegrations  showing:  nonpay- 
ment of  the  note  to  the  maker,  cannot  be  presumed  to  Imply  a 
presentment  in  fact,  or  to  imply  any  other  excuse  for  not 
presenting:  it  to  the  maker  than  that  previously  alleg:ed. 

Id. — PiiBooa  of  Non-nbgotiablb  Paper — ^Titlb — Effect  of  Indoms- 
MENT. — ^A  mere  indorsement  of  non-neg:otiable  paper  by  way  of 
pledgre  cannot  operate  as  an  assig:nment  of  the  g:eneral  title, 
so  long:  as  the  pledgre  subsists,  and  must  be  restricted  in  effect 
to  an  authority  from  the  pledgror  to  the  pledg:ee,  to  enforce 
the  obligration  In  his  own  name  as  trustee  and  ag:ent  for  the 
pledg:or,  and  to  apply  the  proceeds  in  payment  of  the  debt  se- 
cured, accounting:  to  the  pledg:or  for  any  surplus  ooUected;  and 
the  indorser  of  such  paper  by  way  of  pledg:e  Is  not  chargeable 
as  an  indorser  of  neg:otlable  paper. 

Id. — ^Transfer  of  Pubdqbd  Note — Satisfaction — ^Blbction  or  PumoR. 
The  lien  of  a  pledgre  is  dependent  upon  possession;  and  where 
the  pledg:ee  transfers  a  note  held  in  pledg:e  as  collateral  se- 
curity he  must  be  deemed,  at  the  election  of  the  pledgor,  lo 
have  taken  it  at  its  face  value,  in  satisfaction  of  the  debt  for 
which  it  was  pledged  to  him,  and  may  be  regarded  as  having 
pledged  to  his  assignee  his  own  personal  responsibility,  and 
not  that  of  his  pledgor;  and  no  subsequent  reassigrnment  of 
such  paper  to  himself  will  restore  to  him  his  origrlnol  rights. 

Id. — Contract  to  Pat  Iittbrbst  When  Coludoted — ^Appuoation  or 
Proceeds  of  Sale. — Where  the  Indorsees  of  a  note  and  mort- 
gage agreed  to  pay  the  indorser  an  amount  of  Interest  due 
and  unpaid  upon  the  mortgage,  and  compound  interest  thereon, 
**when  the  same  should  be  collected  on  the  note  and  mort- 
gage." the  proceeds  of  sale  of  the  mortgaged  property  after 
payment  of  costs  and  expenses  of  sale,  should  be  first  applied 
to  the  payment  of  such  interest  and  compound  Interest  to  the 
Indorser,  in  preference  to  any  payment  to  the  indorsees. 

Appeal  from  a  judgment  of  the  Superior  G>urt  of  San 
Diego  County. 

The  facts  are  stated  in  the  opinion 

Dcnjxd  L.  Withington  and  E.  B.  Carter,  for  Appellant 

Hunsaker,  Britt  &  Goodrich,  for  Respondent 
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—    —  I  .     -     I  ■    1 1  — ■  ■  I  -  —    -  -  - 

Vanclief,  C. — ^Action  to  foreclose  a  mortgage  executed 
by  defendant,  Brown,  upon  certain  lot5  of  land  situate  in  the 
city  of  San  Diego,  to  secure  her  promissory  note  for  four 
thousand  dollars,  dated  **San  Diego,  California,  September 
10,  1887,"  and  payable  one  year  after  date  to  the  order  of 
Caroline  G.  Carter,  the  appellant.  The  note  contained 
a  provision  for  the  payment  of  counsel  fees  of  five 
per  cent  on  tlie  amount  recovered  in  case  of  suit. 

The  complaint  contains  two  counts.  ,  The  first  alleges  the 
indorsement  of  the  note  before  maturity  by  Saroline 
G.  Carter  to  the  order  of  Dinkelspiel  &  Co.,  a  firm  consist- 
ing of  Dinkelspiel,  Josephi,  and  plaintiff,  and  a  subsequent 
assignment  by  Dinkelspiel  and  Josephi  of  all  their  interest 
in  note  to  the  plaintiff,  and  avers,  ''that,  at  the 
maturity  of  said  note,  due  search  and  inquiry  were  made  for 
the  maker  thereof,  the  said  Martha  L.  Brown,  at  the  city  of 
S<m  Diego,  in  order  that  the  same  might  be  pre- 
sented to  her  for  payment,  but  she  could  not  be 
found,  and  the  said  note  was  not  paid.''  That  thereupon 
the  said  note  was  duly  protested  for  nonpayment,  and  notice 
of  protest  and  nonpayment  was  given  to  said  Caro- 
line G.  Carter. 

The  second  count  omits  the  allegations  of  indorsement, 
protest,  and  notice  of  nonpayment,  and  alleges,  *'that  after 
the  execution  of  said  promissory  note  and  mortgage,  and 
before  the  maturity  of  said  note,  the  said  Caroline  G.  Car- 
ter assigned  said  note  and  mortgage  co  S.  B.  Dinkelspiel  & 
Co.,  "and  in  and  by  such  assignment  guaranteed 
the  payment  of  said  note  to  the  said  Dinkelspiel 
&  Co." 

The  defendant,  Caroline  G.  Carter,  demurred  to  each 
count  of  the  complaint  generally,  and  specially  demurred  to 
the  second  count.  Both  demurrers  were  overruled.  In  her 
answer  she  denied  the  allegations  of  the  complaint  as  to  the 
efforts  to  present  the  note  to  Martha  L.  Brown 
for  payment,  and  the  allegation  that  she  guar- 
anteed the  pa)mient  of  the  note;  and  alleged  that  the 
note    was    indorsed    l^y    her    in    blank,    and    delivered    to 

Digitized  by  CjOOQIC 


448  Habsr  V,  Brown.  [ioi  CaL 

Dinkelspiel  &  Co.,  as  security  for  an  antecedent  indebted- 
ness o£  her  husband,  John  H.  Carter,  to  Dinkelspiel 
&  Co.,  and  without  other  consideration;  and  that  in  Decern* 
ber,  1888,  after  maturity  of  the  note,  she  assigned 
the  mortgage  and  released  all  her  mterest  in  the 
note  to  Dinkelspiel  &  Co.,  in  consideration  of  which 
they  agreed  to  pay  her  two  hundred  and  sixty  dollars  ar- 
rearage of  interest  due  upon  the  note  to  December 
10,  1888,  out  of  the  first  moneys  to  be  collected 
upon  the  mortgage. 

The  court  found  that  the  note  was  indorsed  by  the  defend- 
ant, simply  by  the  writing  of  her  name — "Caroline  G.  Car- 
ter"— and  so  indorsed  was  delivered  to  Dinkelspiel  &  Co., 
as  security  for  said  antecedent  indebtedness  of  John  H.  Car- 
ter, her  husband,  to  Dinkelspiel  &  Co.  and  in  consideration 
of  an  extension  of  time  for  payment  of  that  indebtedness, 
and  of  the  advancement  of  the  sum  of  one  thousand  dollars 
to  John  H.  Carter.  The  evidence  shows  that  this  advance 
of  one  thousand  dollars  was  made  prior  to  the  delivery  of 
the  note  to  Dinkelspiel  &  Co.,  for  the  purpose  of  enabling 
John  H.  Carter  to  obtain  the  note  from  the  California  Na- 
tional Bank  where  it  had  been  deposited  as  security  for  a 
note  made  by  the  firm  of  Carter  and  Baker  to  that  bank, 
for  the  sum  of  one  thousand  dollars. 

The  court  found  that  Caroline  G.  Carter  did  not 
guarantee  the  payment  of  the  note  otherwise  than 
by  the  blank  indorsement  thereof.  It  further  found,  in 
the  language  of  the  complaint,  the  alleged  search  and  in- 
inquiry  at  San  Diego  for  Martha  L.  Brown,  that  she  could 
not  be  found,  the  protest  for  nonpayment,  and  no- 
tice of  protest  and  nonpayment  to  Mrs.  Carter.  It  further 
found  that  in  December,  1888,  Mrs.  Carter  abso- 
lutely assigned  and  transferred  the  note  and  mort- 
gage to  Dinkelspiel  &  Co.,  in  consideration  of  a  credit  of 
four  thousand  dollars  to  John  H.  Carter  upon  his  indebted- 
ness to  them,  and  of  their  agreement  to  pay  to  her,  when 
collected,  the  interest  which  had  then  accrued  on  the  note 
(the    first    year's    interest) ;    but    found    that    there 
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no  agreement  to  pay  such  interest  from  the  first  moneys  col- 
lected. The  court  also  found  that  it  was  understood  between 
the  parties  at  the  time  of  the  absolute  assignment  that  Mrs. 
Carter  was  responsible  upon  her  indorsement  of  the  note 
and  liable  to  pay  the  same,  less  the  interest  thereon  to  De- 
cember 10,  1888. 

The  judgment  was  in  favor  of  plaintiff,  ordering  a  sale 
of  the  mortgaged  property,  and  application  of  the  pro- 
ceeds: I.  To  payment  of  costs  of  suit  and  expenses  of 
sale;  2.  To  the  payment  to  plaintiff  of  the  prmcipal  and 
interest,  less  the  first  year's  interest  found  due  on 
the  note;  and  3.  To  payment  to  Mrs.  Carter  of  the 
first  year's  interest  and  the  compound  interest  thereon.  And 
further  ordering,  that  in  case  the  proceeds  of  the  sale  should 
be  insufficient  to  make  the  first  two  of  the  above- 
mentioned  payments,  a  judgment  for  the  deficiency  be  en- 
tered against  Mrs.  Carter. 

Mrs.  Carter  appeals  from  the  judgment  on  the  judg- 
ment-roll and  a  settled  statement  used  on  her  motion  for 
new  trial,  the  appeal  having  been  taken  within  sixty  days 
after  the  rendition  of  the  judgment. 

Appellant  contends  that  the  court  erred  in  ordering  a 
personal  judgment  against  her,  and  in  postponing  the  pay- 
ment to  her  of  the  first  year's  interest,  to  that  of  the  full 
amount  due  plaintiff. 

I.  The  note  is  non-negotiable,  on  account  of  the  con- 
tingent provision  for  attorney's  fees  therein  contained. 
{Adams  v,  Seanum,  82  Cal.  636.)  In  the  case  of  the  First 
National  Bank  v.  Falkenhan,  94  Cal.  141,  it  was  held  that 
"in  respect  to  the  immediate  indorsee  of  the  payee  of  a  non- 
negotiable  promissory  note,  the  indorsement  will  ordinarily 
create  the  same  liabilities  and  obligations  as  the  indorsement 
of  a  negotiable  note."  If  this  rule,  as  stated,  be  strictly  ap- 
plied, the  obligations  of  the  payee,  as  an  indorser,  to  the 
immediate  indorsee  must  depend  upon  demand  upon  the 
maker  at  maturity  or  sufficient  excuse  for  its  absence,  and 
notice  of  nonpayment  to  the  indorser,  both  of  which  are 
essential.    In  a  number  of  cases  which  enforce  the  rule 
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as  stated,  such  conditional  liability  of  the  indorser  is  recog- 
nized (Jones  V.  Fdes,  4  Mass.  245,  254;  IVhite  v.  Low,  7 
Barb.  204;  Aldis  v.  Johnson,  i  Vt  136;  Parker  v.  RiddU, 
II  OhiO|  102)  y  though  in  other  cases  it  is  held  that  the  payee 
who  indorses  a  non-n^otiable  note  in  blank  may  be  held 
liable  to  his  immediate  indorsee  as  an  absolute  guarantor, 
and  that  his  indorsee  may  write  a  guaranty,  or  absolute 
promise  to  pay  the  note  over  the  indorsement,  and  that  tlie 
indorser  cannot  require  demand  and  notice  of  nonpayment. 
{Ford  V.  Mitchell,  15  Wis.  304;  Billingham  v.  Bryan,  10 
Iowa,  317;  Seamon  v.  Van  Slyck,  8  Wend,  404;  Cromwell 
V.  Hewitt,  40  N.  Y.  491 ;  100  Am.  Dec.  527.)  In  the  present 
case,  it  appears  that  Dinkelspiel  &  Co.  wrote  no  guaranty 
over  the  blank  indorsement,  but  instead  thereof  wrote  the 
words  "Pay  to  the  order  of  S.  B.  Dinkelspiel  &  Co.,"  and 
themselves  indorsed  the  note  to  the  order  of  the  London, 
Paris,  and  American  Bank,  limited,  which  in  turn  indorsed 
it  to  the  order  of  the  Consolidated  National  Bank  for  collec- 
tion, whxh  latter  bank  caused  the  note  to  be  protested 
for  nonpayment,  and  notice  thereof  to  be  given  to 
each  and  aU  of  the  prior  indorsers. 

The  couit  has  expressly  found  that  there  was  no  other 
guaranty  of  the  note  than  by  the  indorsement  thereof  b 
blank.  Dinkdspiel  &  Co.,  as  immediate  indorsees,  having 
elected  to  treat  the  indorsement  to  them  as  if  it  was  an  in- 
dorsement of  negotiable  paper  and  not  a  guaranty,  ought 
not  to  be  allowed  to  alter  the  terms  of  the  writing  which 
they  themselves  placed  above  the  blank  indorsement.  It  is 
unnecessary  to  decide  in  this  case  whether  demand  and  no- 
tice of  nonpayment  of  a  non-negotiable  note  indorsed  in 
blank  by  the  payee  is  required  to  be  given  in  every  case  of 
a  transfer  of  such  note  in  order  to  entitle  the  im- 
mediate indorsee  of  the  payee  to  recover  thereon  against  the 
Dayee;  but  such  demand  and  notice  ought  to  be  required 
where  the  words  written  over  the  blank  indorsement  show 
that  the  signature  was  considered  and  treated  by  the  in- 
dorsee as  if  it  were  an  indorsement  of  negotiable  paper. 
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I 
Applying  this  rule  to  the  present  case,  the  complaint  is  in- 
sufficient to  charge  the  appellant  as  an  indorser.  It  ex- 
pressly shows  upon  its  face  that  the  note  was  noi 
in  fact  presented  at  maturity  to  the  maker,  but  present- 
ment is  sought  to  be  excused  merely  upon  the  ground  that 
the  maker  could  not  be  found  in  San  Diego,  the 
place  at  which  the  note  was  dated;  but  the  note  was  not 
by  its  terms  payable  in  San  Diego,  though  dated  there, 
and  under  the  law  merchant,  a  note  not  payable  at  any 
particular  place  is  payable  and  should  be  presented  for  pay- 
ment at  the  residence  or  place  of  business  of  the  maker 
or  wherever  he  may  be  found,  at  the  option  of  the 
presentor;  and  it  is  only  where  the  maker  has  no 
place  of  business  or  residence  within  the  state,  or  where  his 
place  of  business  or  residence  cannot  be  ascertained  with 
reasonable  diligence,  that  presentment  for  payment  is 
excused.  The  complaint  is  insufficient,  because  it  states  no 
facts  .  respecting  the  knowledge  or  ignorance  of  Dinkel- 
spiel  &  Co.  and  their  indorsees  or  agent  as  to  the  actual  place 
of  residence  or  business  of  the  maker  of  the  note, 
and  does  not  allege  what  was  her  last-known  place 
of  residence  or  business,  or  that  any  inquiry  or  pre- 
sentment was  made  thereat.  Merely  looking  out  for  the 
payor  at  the  place  where  the  instrument  is  dated  is 
not  of  Itself  due  diligence ;  but  presentment  must  be  shown 
to  have  been  made  at  the  promisor's  last-known  place 
of  residence  or  business ;  and  if  his  removal  from  the  place 
of  date  and  the  acquisition  of  a  new  domicile  in  the  same 
state  was  previously  known  to  the  indorsee  demand  must 
be  made  at  his  new  place  of  residence.  {Wheeler  v.  Field, 
6  Met.  290;  Anderson  v.  Drake,  14  Johns.  114;  7  Am.  Dec. 
442;  Hartford  Bank  v.  Green,  11  Iowa,  476.)  The  allega- 
tion "that  thereupon  the  note  was  duly  protested  for  non- 
payment," being  directly  coupled  with  the  previous  allega- 
tions showing  nonpresentment  of  the  note  to  the  maker  can- 
not be  presumed  to  imply  a  presentment  of  it  in  fact,  or  to 
imply  any  other  excuse  for  not  presenting  it  to  the  maker 
than  that  previously  alleged,  which  is  insufficient,  for  the 
reasons  stated. 
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No  waiver  of  protest  is  alleged  in  the  complaint  or  found 
to  exist,  and  the  finding  that  at  the  time  of  the  assignment 
and  release  of  the  pledged  note  and  mortgage  it  was  under- 
stood between  the  parties  that  the  plaintiff  was  responsible 
upon  her  indorsement  is  not  only  outside  of  the  issues  made 
by  the  pleadings,  but  is  not  sustained  by  the  evidence.  The 
evidence  discloses  an  understanding  between  Dinkelspiel  & 
Co.,  and  John  H.  Carter  and  Caroline  G.  Carter,  that  any 
extension  of  time  granted  to  the  vendees  of  the  mortgaged 
property  should  "in  no  way  affect  any  obligation"  of  either 
of  them  to  said  S.  B.  Dinkelspiel  &  Co.,  and  further  discloses 
that  Dinkelspiel  &  Co.  at  the  time  of  the  assignment  re- 
quested them  to  sign  an  absolute  guaranty  of  "full  and 
exact  payment"  of  the  note  and  mortgage,  and  to  indemnify 
Dinkelspiel  &  Co.  for  all  loss  sustained  by  reason  of  its  non- 
pa3mient,  which  Caroline  G.  Carter  expressly  refused  to  ex- 
ecute, and  no  extension  of  time  was  in  fact  granted. 

2.  The  case  has  been  discussed  thus  far  upon  the  theory 
of  the  complaint,  that  the  original  transfer  of  the  note  in 
suit  to  Dinkelspiel  &  Co.  was  an  absolute  transfer  thereof 
by  indorsement  in  the  ordinary  course  of  business. 
But  the  answer,  proofs,  and  findings  show  that  the 
transfer  was  by  way  of  pledge,  or  collateral  security,  to 
secure  the  indebtedness  of  John  H.  Carter  and  of 
the  firm  of  Carter  and  Barker  to  Dinkelspiel  &  Co. 
The  Civil  Code  expressly  provides  that  "notwithstanding  an 
agreement  to  the  contrary,  a  lien,  or  a  contract  for 
a  lien,  transfers  no  title  to  the  property  subject  to  the  lien." 
(Civ.  Code,  sec.  2888.)  It  is  settled  in  this  state  that,  as 
between  the  pledgor  and  pledgee,  the  general  prop- 
erty in  a  pledge  remains  in  the  pledjaror,  notwith- 
standing an  apparent  transfer  of  legal  title  to  the 
pledgee.  (Cross  v.  Eureka  Lake  etc.  Canal  Co.,  73  Cal. 
306,  and  cases  cited.)  The  pledgee  is  but  a  trustee  for 
the  pledgor  (Wheeler  v.  Newbould,  16  N.  Y.  398; 
Hawks  V.  HinchclHf,  17  Barb.  492),  and  is  accountaMe 
to  the  pledgor  for  any  surplus  realized  above  the  aroount 
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of  indebtedness  existing  at  the  date  of  enforcement  of 
the  pledge.  (Civ.  Code,  sec.  3008.)  The  transfer  of  a 
pledged  note  and  mortgage  to  the  pledgee  does  not  trans- 
fer the  title  any  farther  than  to  enable  the  pledgee  to  col- 
lect the  note  and  mortgage  from  the  maker  thereof.  (Ponce 
V.  McElvy,  47  Cal.  159.)  In  no  event,  even  under  the  law 
merchant,  could  an  indorsement  of  negotiable  paper  by  way 
of  collateral  security  authorize  any  recovery  against  the 
pledgor  beyond  the  amount  remaining  due  upon  the  prin* 
cipal  debt.  (Williafns  v.  Smith,  2  Hill,  301.)  It  is  un- 
necessary to  decide  whether,  under  the  code  rule  respect- 
ing the  retention  of  title  in  the  creator  of  any  lien,  regard- 
less of  the  form  of  the  transaction,  the  indorser  of  nego- 
tiable paper  by  way  of  pledge  is  liable  to  the  pledgee  as 
an  indorse  under  the  law  merchant.  But  it  seems  clear, 
in  view  of  the  code  provision,  that  a  mere  indorsement  of 
non-negotiable  paper  by  way  of  pledge  should  be  restricted 
m  effect  to  an  authority  from  the  pledgor  to  the  pledgee 
to  enforce  the  obligation  in  his  own  name  as  trustee  and 
agent  for  the  pledgor,  and  to  apply  the  proceeds  in  pay- 
ment of  the  debt  secured,  accounting:  to  the  pledgoi  for 
any  surplus  collected.  It  could  not  operate  as  an  assign- 
ment of  the  general  title  so  long  as  the  pledge  subsists,  and 
could  only  operate  as  such  in  case  of  an  agreement  that 
the  pledge  should  be  extinguished,  and  the  amount  of 
the  collateral  security  applied  as  a  payment  upon  the  debt 
secured,  or  in  case  of  a  transfer  of  the  collateral  security 
by  the  pledgee  to  third  parties. 

The  Civil  Code  declares  that  "the  lien  of  a  pledge  is 
dependent  on  possession"  (Civ.  Code,  sec,  3988),  and  it 
is  a  rule  applicable  to  collateral  securities  generally  that 
if  the  pledgee  transfers  pledged  paper  to  third  persons, 
without  authority  of  the  pledgor,  he  will  be  deemed,  at 
the  election  of  the  pledgor,  to  have  taken  it  at  its  face 
value  in  satisfaction  of  the  debt  for  which  it  was  pledged 
to  him,  and  may  be  regarded  as  having  pledged  to  his 
assignee  his  own  personal  responsibility,  and  not  that 
of  his  pledgor;    and  no  subsequent  reassignment  of  such 
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paper  to  himself  will  restore  him  to  his  original  rights. 
{Hawks  V.  Hinchcliff,  17  Barb.  502)  ;  and  surely  this  must 
be  true  where  the  paper  pledged  is  not  negotiable. 

It  follows,  I  think,  from  the  foregoing  considerations,  that 
plaintiff  is  not  entitled  to  judgment  against  Mrs.  Carter 
for  any  deficiency. 

3.  I  think  the  proceeds  of  the  sale  of  the  mortgaged 
property,  after  payment  of  costs  and  expenses  of  sale, 
should  have  been  applied  next  to  the  payment  of  the 
first  year's  interest  and  the  compound  interest  thereon 
to  Mrs.  Carter,  in  preference  to  any  payment  to  the 
plaintiff. 

The  question  of  preference  is  to  be  resolved  solely  by 
the  contract  between  Mrs.  Carter  and  Dinkelspiel  &  Co. 
The  finding  of  the  court  that  Dinkelspiel  &  Co.  did  not 
agree  to  pay  that  interest  "out  of  the  first  money  collected 
upon  the  said  mortgage,"  was  merely  the  court's  construc- 
tion of  the  contract,  and  therefore  not  the  finding  of  a 
fact,  but  merely  a  conclusion  of  law.  While  it  is  true  that 
the  contract  does  not  expressly  say  it  shall  be  paid  out  of 
the  first  money  collected,  neither  does  the  contract  say  it 
shall  be  paid  out  of  the  residue  after  payment  in  full  to 
Dinkelspiel  &  Co.  The  language  of  the  contract  as  found 
is,  that  Dinkelspiel  &  Co.  agree  to  pay  said  siun  to  Caro- 
line G.  Carter,  "when  the  same  should  be  collected  on  said 
note  and  mortgage,"  without  any  other  qualification  than 
such  as  may  be  inferred  from  the  circumstances  and  the 
consideration  for  the  promise,  all  of  which  tend  to  show 
the  intention  of  the  parties  to  have  been  in  accord  with 
the  ordinary  meaning  of  the  language  used,  namely,  that 
the  sum  should  be  paid  "when  (as  soon  as)  the  same  (that 
sum,  not  the  whole  amount  due  on  the  note)  should  be 
collected."  The  whole  transaction  was  this:  Mrs.  Carter 
made  an  absolute  assignment  of  a  note  and  mortgage  for 
four  thousand  dollars,  drawing  interest  at  the  rate  of  thir- 
teen per  cent  per  annum,  compounded  quarterly,  on  which 
one  year's  unpaid  interest  had  accrued,  to  Dinkelspiel  i 
Co.;  in  consideration  of  which  Dinkelspiel  &  Co.  credited 
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to  her  husband's  debt  to  them  four  thousand  dollars,  and 
agreed  to  pay  her  the  amount  of  the  then  accrued  interest 
.vhen  they  should  collect  it.  Had  the  maker  of  the  note 
voluntarily  paid  four  thousand  dollars  on  the  note  without 
suit  the  law  would  have  applied  it,  first  to  the  payment  of 
interest,  in  the  absence  of  any  agreement  for  a  different  ap- 
plication; and  the  same  rule  applies  where  the  payment  is 
enforced  by  sale  of  property  on  foreclosure  of  a  mortgage, 
and  should  have  been  adhered  to  in  this  case,  even  con- 
ceding that  the  contract  is  silent  as  to  the  order  in  which 
the  payment  to  Mrs.  Carter  should  be  made. 

A  new  trial,  however,  is  not  necessary,  since  the  only  find- 
ing of  fact  not  justified  by  the  evidence  is  outside  of  the 
issues. 

I  think  the  cause  should  be  remanded,  with  instructions 
to  the  lower  court  to  modify  the  judgment  in  conformity 
with  this  opinion. 

Temple,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  It  Is  or- 
dered that  the  cause  be  remanded,  with  instructions  to  the 
lower  court  to  modify  the  judgment  in  conformity  with  this 
opinioa 

Harrison,  J.,  Paterson,  J.,  Garoutte,  J. 


TNo.   18282.   Department  Two. — ^February  28,   1894.] 

JAMES  SHEA  et  al.,  Appellants,  v.  R.  B.  JOHNSON 
ET  AL.,  Respondents. 

▲tiaobkbnt — Priority  —  Insufficibmt  Complaint. —  A  complaint  in 
an  action  to  subordinate  a  prior  attachment  lien  of  the  defend- 
ant»  to  a  subsequent  attachment  Hen  of  the  plaintiffs,  upon  the 
ground  that  the  affidavit  of  the  denfendant  that  the  debt  was 
ansecured,  was  false,  and  stating:  that  his  suit  was  for  rent. 
and  that  he  had  retained  a  lien  upon  personal  property  in  v^s- 
session  of  the  debtor  on  the  leased  premises,  but  stating  no 
facts  from  which  the  court  could  see  that  some  particular  kind 
of  lien  did  exist  on  personal  property  out  of  possession  of  the 
defendant,  and  not  attacking:  the  Justness  or  validity  or  sood 
faith  of  the  debt  of  the  defendant,  does  not  state  a  eause  of 
action. 
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Id. — Confession  or  Judombnt — Bill  of  Saub. — The  faot  that  th* 
debtor  before  the  issuance  of  the  plaintiff's  attachment  con* 
fessed  Judg-ment  to  the  defendant,  upon  which  an  execution 
was  issued  and  levied  upon  the  property  In  question,  and  also 
Srave  to  the  defendant  a  bill  of  sale  of  personal  property  with- 
out a  change  of  possession,  it  not  appearing:  that  the  judg- 
ment was  confessed  for  more  than  was  Just  and  legrally  due,. 
or  that  the  value  of  the  property  was  grreater  tlian  the  just 
claim  of  the  defendant,  cannot  injure  the  plaintiffs  or  entitle 
them  to  subordinate  the  prior  lien  of  defendant's  attachment 
to  a  subsequent  lien  of  plaintiff's  attachment. 

Id. — IMPROPBR  Affidavit — Attachment  by  Bona  Fide  Creditob. — ^The 
general  rule  is,  that  where  the  claim  of  the  prior  attaching 
creditor  is  for  a  bona  fide  ^^^^  without  tinge  of  fraud,  an  ob- 
jection to  the  attachment  proceeding's  on  the  ground  of  the 
impropriety  of  the  affidavit  for  the  attachment,  can  be  suc- 
cessfully made  only  by  the  defendant  in  the  attachment  suit. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Fresno 
County. 

The  facts  are  stated  in  the  opinion  of  the  court 

L.  L.  Cory,  for  Appellants. 

£.  W,  Risley,  for  Respondent 

McFarland,  J. — A  demurrer  to  the  complaint  was  sus- 
tained, and  plaintiffs  electing  not  to  amend,  judgment 
was  entered  for  defendants.  Plaintiffs  appeal  from  the  judg- 
ment 

It  was  averred  in  the  complaint  that  defendant  Johnson 
brought  an  action  against  defendant  Zetz  to  recover  money 
alleged  to  be  due  from  the  latter  to  the  former,  and  in  said 
action  caused  certain  described  personal  property  of  Zetz  to 
be  attached ;  and  that  afterwards  plaintiffs  brought  an  action 
against  said  Zetz  and  caused  the  same  property  to  be  at- 
tached. The  purpose  of  the  present  action  is  to  have  it  de- 
creed that  the  attachment  of  plaintiffs,  though  subsequent  in 
time,  is  a  prior  lien  to  the  attachment  of  Johnson. 

There  is  no  averment  that  the  money  sued  for  by 
Johnson  was  not  justly  due  and  owing  to  him  from 
Zetz,  or  that  the  alleged  cause  of  action  in  Johnson  v. 
^etg,  was  in  any  way  false  or  fraudulent;  nor    is    there 
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any  averment  that  the  attachment  proceedings  in  that 
action  were  on  their  face  in  any  way  invalid.  It  is 
averred,  however,  that  the  statement  in  the  aflSdavit  of 
attachment  that  ''the  claim  sued  upon  had  not  been 
secured  by  any  mortgage  or  lien  upon  real  or  personal 
property,  or  any  pledge  of  personal  property"  was  false; 
that  Johnson  had  leased  certain  real  property  to  Zetz; 
that  his  suit  was  against  Zetz  for  rent  due  upon  the 
lease;  and  that  Johnson  did  "retain  a  lien"  upon  said 
personal  property  mentioned  in  the  complaint  for  the  pay- 
ment of  said  rent  (It  seems  that  the  personal  prop- 
erty was  owned  by  and  in  the  possession  of  Zetz,  and 
was  on  the  leased  premises.)  There  is.  no  other  attack 
in  the  complaint  on  the  validity  of  the  said  attachment 
proceedings. 

We  think  that  the  demorrer  was  properly  sustained.  In 
the  first  place,  as  plaintiffs  do  not  attack  the  justness  and 
validity,  either  in  whole  or  in  part,  of  Johnson's  cause  of 
action  against  Zetz,  it  is  doubtful  if  they  could  avail  them- 
selves of  the  falsity  of  the  affidavit  as  to  the  nonexistence  of 
the  lien— even  if  that  falsity  were  sufficiently  averred.  We 
have  been  referred  to  no  cases  in  which  a  junior  attachment 
has  been  given  precedence  over  a  prior  one,  where  the  good 
faith  of  the  debt  for  which  the  first  attachment  issued  was 
admitted.  The  general  rule  is  that  where  the  claim  of  the 
prior  attaching  creditor  is  for  a  bona  fide  debt  without 
tinge  of  fraud,  such  an  objection  to  the  attachment  pro- 
ceeding as  that  insisted  on  in  the  case  at  bar  can  be  suc- 
cessfully made  only  by  the  defendant  in  the  attachment 
suit.  (Fridenberg  v.  Pierson,  18  Cal.  152;  79  Am.  Dec. 
162;  Patrick  V.  Montader,  13  Cal.  435;  Harvey  v.  Foster, 
64  Cal.  296 ;  Scrivener  v.  Dietz,  68  Cal.  i ;  Drake  on  Attach- 
ment, sec.  771.)  But  if  it  be  admitted  that  the  falsity  re- 
ferred to  rendered  the  Johnson  attachment  wholly  void,  so 
that  a  stranger  could  successfully  assail  it,  still  there  is  no 
sufficient  averment  of  such  falsity.  The  only  averment 
on  the  subject  is  that  Johnson  did  "retain  a  Hen"  on 
the    said    personal    property.    If  there  could    be   any    cir- 
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cumstances  under  which  a  mere  general  averment  that  a  per- 
son retained  a  lien,  without  any  intimation  of  its  nature  or 
character,  could  be  considered  as  a  statement  of  a  fact  within 
the  meaning  of  the  law  of  pleading,  such  circumstances  do 
not  appear  on  the  face  of  the  complamt  in  the  case  at  bar. 
Indeed,  it  is  hard  to  imagine  what  kind  of  a  lien  a  man 
could  "retain"  on  personal  property  out  of  his  possession. 
He  might,  perhaps,  acquire  some  sort  of  a  lien  on  such  prop- 
erty ;  but  where  the  purpose  of  a  pleader  is  to  aver  the  falsity 
of  a  statement  that  there  was  no  lien,  and  to  thereby  over- 
throw an  attachment,  he  certainly  should  aver  some  facts 
from  which  the  court  could  see  that  some  particular  kind  of 
lien  did  exist. 

There  arc  some  additional  averments  in  the  complaint 
that  said  Zetz,  before  plaintiff's  attachment  issued,  confessed 
judgment  to  Johnson,  upon  which  an  execution  was  issued 
and  levied  upon  the  property  in  question,  and  also  gave 
to  Johnson  a  bill  of  sale  of  said  personal  property  to  John- 
son, without  change  of  possession ;  and  these  averments  are 
somewhat  insisted  on  in  the  briefs.  We  cannot  see,  however, 
how  plaintiffs  were  injured  by  the  things  thus  averred.  The 
amount  of  the  judgment  confessed  is  not  stated,  and  there 
is  no  averment  that  it  was  for  more  than  was  justly  and 
legally  due.  The  bill  of  sale  seems  to  have  been  of  little 
consequence;  and  it  does  not  appear  that  the  value  of  the 
property  was  greater  than  the  just  claim  of  Johnson, 

The  judgment  is  affirmed. 

Dt  Hav^Ni  J.y  and  Fitzgerald,  J.,  concurred. 
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[No.  1S231.     Department  Two.— February  tB,  1894.] 

W.  H.  McKENZIE  ET  al..  Respondents,  v.  A.  D.  BAR- 
LING fit  AL.,  Appellants. 

Chamob  or  Plagb  or  Tbxal — RMmaNCB  or  DvaNDAifTS. — ^Where  one 
of  the  defendants  resides  in  the  oounty  in  which  the  action  la 
brougrht,  that  oounty  is  not  an  improper  county  for  the  trial,  and 
the  fact  that  the  remainder  of  the  defendants  reside  in  another 
county  does  not  entitle  them  separately  to  move  to  change 
the  place  of  trial  to  the  county  In  which  they  reside. 

JD4 — JoiNDXR  IN  Motion. — Where  any  of  the  defendants  reside  in  the 
oounty  in  which  the  suit  is  brought  a  motion  to  ohangre  the 
place  of  trial  to  a  county  In  which  others  of  the  defendants 
reside  will  not  be  granted,  unless  all  of  the  defendants  join 
in  the  motion,  or  unless  ffood  reason  is  shown  why  they  have 
not  so  Joined. 

iP,  Paktms — CoNBXNT  OF  RxsmaNT  DarBNDANT — ^INBOLTBNCT* — ^Whoro 
It  sufficiently  appears  upon  the  face  of  the  complaint  that  a 
defendant  residlnsr  in  the  county  where  the  suit  is  beffun  is 
not  a  proper  and  necessary  party  to  the  action  the  other  de- 
fendants may  have  the  trial  changed  to  the  county  where  they 
reside,  without  the  consent  of  the  resident  defendant;  but 
where  the  complaint  states  the  same  cause  of  action  as  to  all 
of  the  defendants,  the  fact  that  the  resident  defendant  is  al- 
leged to  have  commenced  proceedings  in  voluntary  insolvenoy* 
and  that  he  is  sought  to  be  charged  with  the  indebtedness  as 
having  been  contracted  in  a  fiduciary  capacity,  does  not  render 
him  a  nominal  defendant,  or  entitle  the  other  defendants  to 
have  the  place  of  trial  changed  without  his  ooaaent. 

lo^ — ^ArrmAvrrs  on  Motion — Conflict. — Where  the  affidavits  used 
upon  a  motion  to  change  the  place  of  trial  go  mostly  to  the 
merits  of  the  action,  and  all  the  statements  therein  are  oon« 
troverted  by  conflicting  affidavits,  the  ruling  of  the  court  In 
denying  the  motion  will  not  be  reversed  upon  appeal. 

Appeal  from  an  order  of  the  Superior  Court  of  Fresno 
County  denying  a  motion  for  change  of  place  of  trial. 

The  facts  are  stated  in  the  opinion  of  ti:e  court. 

L.  L.  Cory,  for  Appellants. 

/.  P.  Strother,  and  Strother  &  Webb,  for  Respondent. 

McFarland,  J. — ^This  is  an  appeal  by  some  of  the  de- 
fendants from  an  order  of  the  superior  court  denying  their 
motion  for  a  change  of  the  place  of  trial. 

The  action  was  brought    against    the    defendants,    Bar* 
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ling,  Cohen,  W.  F.  Beck,  and  Alfred  Beck,  to  recover  a 
money  judgment  The  complaint  avers  that  the  defendants 
were  partners  in  the  business  of  receiving  raisins,  prepar- 
ing them  for  market,  and  selling  them — the  profits  to  be 
divided  with  those  furnishing  the  raisins  in. the  raw  state; 
that  plaintiffs  furnished  them  certain  raisins  which*  defend- 
ants prepared  and  sold  for  a  certain  amount  of  money ;  and 
that  defendants  refuse  to  pay  plaintiffs  any  part  of  said 
money,  etc.  The  suit  was  commenced  in  Fresno  county. 
The  defendants,  Cohen  and  the  two  Becks,  moved  the  court 
for  a  change  of  venue  to  Alameda  county,  upon  the  ground 
that  Alameda  and  not  Fresno  is  the  "proper"  county  for 
the  trial,  because  said  defendants,  Cohen  and  the  Becks, 
reside  in  Alameda  county.  It  is  admitted,  however, 
that  the  residence  of  the  defendant  Barling  is  in  Fresno 
county. 

We  do  not  think  that  the  court  erred  in  den3ring  the 
motion.  In  the  first  place,  it  cannot  be  said  that  under 
the  general  provision  of  the  statute  Fresno  was  "not  the 
proper  county  for  the  trial";  for  the  provision  is  that, 
in  cases  like  the  one  at  bar,  "the  action  must  be  tried 
in  the  county  in  which  the  defendants,  or  some  of  them 
reside."  (Code  Civ.  Proc.,  sec.  395.)  Therefore,  as  de- 
fendant Barling  resided  in  Fresno  county,  the  latter  is  not 
an  improper  county  for  the  trial.  And  it  lias  been  settled 
that  where,  in  a  case  coming  under  section  395  of  the 
code,  any  of  the  defendants  reside  in  the  county  in  which 
the  suit  is  brought,  a  motion  to  change  the  place  of  trial 
to  a  county  in  which  others  of  the  defendants  reside  ¥nll 
not  be  granted  unless  all  of  the  defendants  join  in  die 
motion  or  unless  good  reason  is  shown  why  they 
have  not  so  joined.  (Pieper  v.  Centinela  Land  Co.,  56 
Cal.  173 ;  Remington  S.  M.  Co,  v.  Cole,  62  Cal.  311 ;  Fickens 
V.  Jones,  Parker's  Cal.  Dig.,  p.  83 — ^not  reported  in  CaL 
Reports,  but  cited  in  Pieper  v.  Centinela  Land  Co.  56  Cal. 
173.  See,  also,  Sailly  v.  Hutton,  6  Wend.  508;  Legg 
v.  Dorsheim,  19  Wend.  700 ;  Simmons  v.  McDougall,  2.  How. 
Pr.  77') 
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This  rule  has  not  been  overturned  by  any  of  the  cases 
cited  by  appellant.  In  O'Neii  v.  O'Neil,  54  Cal.  187, 
the  action  was  brought  in  San  Francisco  to  determine 
the  rights  of  the  parties  to  certain  land  situated  in  Sac- 
ramento and  Yolo  cotmties.  San  Francisco  was  clearly 
HO/,  in  any  sense,  the  proper  county  for  the  trial;  and 
it  was  properly  held  that  either  defendant  had  the  right 
to  have  the  action  tried  in  the  county  where  the  land 
was  situated.  In  that  case  the  rights  of  the  defendant 
rested  on  section  392  of  the  Code  of  Civil  Procedure  as 
was  stated  by  the  court  in  Pieper  v.  Centinela  Land  Co.,  56 
CaL  173.  As  to  the  other  cases  cited  by  appellant  on  the 
point,  RcUhgeb  v.  Ttscornia,  66  Cal.  96,  and  McSherry  v. 
Pennsylvania  C.  G.  M.  Co.,  97  Cal.  637,  were  cases  in 
which  no  one  of  the  defendants  resided  in  the  county 
where  the  action  was  brought;  and  Sayward  v.  Houghton, 
82  Cal.  628,  was  a  case  where  it  appeared  from  the  com- 
plaint that  the  defendant  residing  in  the  county  was  not 
a  necessary  party  to  the  action^  and  had  no  interest  in 
its  result 

Where  it  sufficiently  appears  upon  the  face  of  the  com- 
plaint that  the  defendant  residing  in  the  county  where  the 
suit  was  begun  is  not  a  proper  and  necessary  party  to. the 
action,  the  other  defendants  may,  no  doubt,  have  the  trial 
changed  to  the  county  where  they  reside  without  the  consent 
of  the  resident  defendant;  but  such  is  not  the  fact  here. 
The  complaint  states  the  same  cause  of  action  against  all  of 
the  defendants.  Appellants  contend  that  Barling  is  a  mere 
nominal  defendant  because  it  appears  that  he  has  hoen  de- 
clared an  insolvent.  With  respect  to  that  matter,  .he  com- 
plaint does  state  that  Barling  had  commenced  proceedings 
in  voluntary  insolvency,  and  that  an  order  had  been  made 
adjudging  him  an  insolvent  debtor;  and  in  that  connec- 
tion it  is  averred  that  the  said  proceedings  are  still  pend- 
ing, and  no  decree  of  discharge  has  been  made;  that  the 
indebtedness  sued  for  in  the  case  at  bar  was  incurred 
in  a  fiduciary  capacity  and  cannot  be  discharged;  and 
that  this   present  action   is   prosecuted  by  leave  and  upon 
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an  express  order  of  the  court  in  which  said  insolvency  pro- 
ceedings are  pending.  But  these  avennents  do  not  show  that 
Barling  was  an  improper  or  unnecessary  party  to  the  action. 
We  are  not  called  upon  to  inquire,  at  this  stage  of  the  case, 
whether  the  indebtedness  sued  on  was  contracted  by  the  de- 
fendants in  a  fiduciary  capacity  or  whether  a  general  dis- 
charge of  Barling  from  his  debts  would  be  a  good  defense 
to  this  action ;  because  he,  alone,  could  set  up  such  a  defense. 

There  is  in  the  record  an  affidavit  on  the  part  of  appel- 
lants that  certain  averments  of  the  complaint,  to  the  effect 
that  Barling  was  a  partner  of  appellants,  are  false;  that  Bar- 
ling has  no  interest  in  the  suit ;  and  that  he  was  made  a  de- 
fendant merely  to  prevent  appellants  from  getting  a  change 
of  place  of  trial.  There  is,  also,  an  affidavit  on  the  part  of 
respondents  controverting  all  the  statements  of  appellants' 
affidavit  These  matters  go  mostly  to  the  merits  of  the 
action,  and  it  could  hardl}'  be  expected  that  a  court  would 
dispose  of  them  upon  affidavits  made  on  a  motion  for  change 
of  place  of  trial.  At  all  events,  we  could  not  disturb  the  ruling 
of  the  court  below  in  the  premises,  for  the  evidence  was  cer- 
tainly conflicting  in  a  marked  degree 

The  order  appealed  from  is  affirmed 

Fitzgerald,  J.,  and  De  Haven,  J.,  concurred. 


[No.  18209.     Department  One.— March  1,  1894.] 

LOUIS  T.  QUIGLEY  et  al.,  Respondents,  v.  CHARLES 
E.  GILLETT  et  al..  Appellants. 

Mnrnfo  Gxjlzms — ^DvmtMiNATiON  or  ADyvtsB  Claim — Pbockbdinqs  nt 
LAND  Officb — ^Btidbncb— Habmlbbs  Rulino. — ^In  an  action 
brought  to  determine  the  adverse  olalma  of  the  parties  to  tltc 
right  of  poBsesBlon  of  mineral  land,  the  court  haa  nothlns*  tc 
do  with  the  proceedinffB  In  the  land  offloe,  and  no  power  tc 
determine  as  to  their  reffularlty  or  Irreipilarlty,  ■oflleiener  oi 
ln«tilBcleno7f  and  the  overruling  ojF  an  objection  to  the  Insuf* 
flelency  of  a  protest  filed  by  the  plaintiffs  In  the  land  office. 
Its  admission  In  evidence,  cannot  be  a  prejadlolal  error. 
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Id.— Oftbb  of  Evidbncb— RBBiRYont  Srra — Pabtibb. — ^An  offer  of  the 
defendants  to  prove  that  the  lands  in  controversy  were  located 
as  a  reservoir  site  by  a  corporation  not  a  party  to  the  action, 
and  under  which  nether  of  the  parties  claim  any  interest,  is 
properly  rejected  as  irrelevant  and  immaterial. 

Td^ — ^Rights  or  Pebsons  Not  Partibs — Jubisdiction. — ^The  court  has  no 
power  to  determine  as  to  the  riffhts  of  reservoir  claimanU  not 
before  the  court. 

In. — Failurb  to  Do  Annual  Work — Forvbiturb — Rblocation — ^Bubobn 
or  PROor.—- One  who  claims  under  a  relocation  for  failure  10 
do  annual  work  by  the  locators  of  a  prior  valid  location  has 
the  burden  of  establishinsr  the  forfeiture  upon  clear  and  con- 
vindnfiT  proof  of  the  failure  of  the  former  owners  to  have  the 
work  performed  or  Improvements  made  to  the  amount  required 
by  law. 

Id,— iNsiTmciBNcr  or  Bvidbncb — Bill  or  Bxcbptions — ^Pbbbitmption 
Upon  Apfbal* — Where  the  bill  of  exceptions  merely  states  that 
no  competent  evidence  was  offered  by  the  defendants  tending 
to  show  that  any  assessment  work  required  by  the  act  of  Con- 
gress or  the  local  laws  of  the  mining  district  had  been  per- 
formed on  their  mininsr  claim  for  two  years  after  its  location, 
or  at  any  time  prior  to  the  location  of  plaintiffs'  claim,  and 
the  record  is  silent  as  to  whether  any  evidence  was  offered  by 
the  plaintiffs  showing  that  no  work  was  done  on  me  ciaiui, 
It  must  be  presumed  upon  appeal  that  no  such  evidence  was 
offered,  and  that  the  bill  of  exceptions  contains  all  the  evi- 
dence upon  the  points  specified;  and  a  flndlnir  that  the  defend- 
ants, durlnfiT  the  year  prior  to  the  location  of  plaintiffs,  aid 
not  perform  any  work  or  labor  upon  their  claim  is  asralnst  the 
evidence. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Plumas  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Goodwin  &  Goodwin,  and  C.  N.  Harris,  for  Appellants. 

The  burden  of  proof  was  not  upon  defendants  to  show  that 
they  had  represented  their  claim  in  1890.  It  devolved  upon 
plaintiffs  to  show  that  they  had  not.  Each  party  must  prove 
his  own  affirmative  allegations.  (Code  Civ.  Proc.,  sec.  1869.) 
Defendants  showed  a  valid  location  made  prior  to  the  at- 
tempted relocation  of  plaintiflFs.  This  showed  defendants  en- 
titled to  the  possession  until  it  was  established  by  allegation 
and  proof  that  the  location  had  been  forfeited  and  a  valid  en- 
try thereafter  made.  {Renshaw  v.  Switzer,  6  Mont.  464;  Mor- 
enhaut  v.  Wilson,  52  Cal.  268 ;  Du  Prat  v.  James,  61  Cal.  362 ; 
Steel  V.  Gold  Lead  M.  Co.,  18  Nev.  87 ;  Caiman  v.  Curtis,  30 
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Pac.  Rep.  266;  Cropper  v.  King,  4  Mont.  369.)  The  court 
erred  in  refusing  to  allow  defendants  to  show  the  location  oi 
the  land  in  dispute  as  a  reservoir  site,  and  the  construction 
and  maintenance  of  a  reservoir  thereon,  such  a  location  and 
construction  having  been  made  prior  to  the  location  by 
plaintiffs,  the  land  was  not  open  to  be  located  by  them.  (26 
U.  S.  Stats,  at  Large,  391.) 

C.  B.  McLaughlin,  and  P.  O.  Hundley,  for  Respondents. 

The  defense  of  ownership  by  location,  transfer,  and  com- 
pliance with  law  is  affirmatively  pleaded  in  the  answer,  and 
defendants  were  bound  to  prove  their  own  affirmative  mat- 
ter. (Code  Civ.  Proc.,  sec.  1869;  Golden  Fleece  Co.  v. 
Cable  Con,  Co.,  12  Nev.  320-23 ;  Scorpion  Co,  v.  Marsano,  lo 
Nev.  379;  Steel  v.  Gold  Lead  Co,,  18  Nev.  87;  Woods  v. 
Sawtelle,  46  Cal.  389;  Rose  v.  Richmond  M.  Co.,  17  Nev. 
52;  Anthony  v.  Jillson,  83  Cal.  300,  301 ;  Cadierque  v.  Duron, 
49  Cal.  3S8.) 

The  Court. — ^This  action  was  brought  to  determine 
the  adverse  claims  of  the  parties  to  the  right  of  posses- 
sion of  certain  placer  mining  land  in  the  county  of 
Plumas. 

The  complaint  alleged  in  substance  that  on  the  twenty-first 
day  of  March)  1891,  the  land  in  controversy  "was,  ever  since 
has  been,  and  now  is,  gold-bearing  public  mineral  land  of 
the  United  States,"  and  that  on  the  day  named  four  of  the 
plaintiffs  and  three  other  persons,  the  grantors  of  one  of  the 
plaintiffs,  all  of  whom  were  then  citizens  of  the  United 
States,  entered  upon,  took  possession  of,  and  located  the 
same  as  a  placer  mining  claim,  which  they  designated  and 
called  the  Fortuna  placer  mining  claim,  and  that  they  and 
their  successors  in  interest  have  ever  since  remained  and 
are  entitled  to  remain  in  the  possession  thereof;  that  on 
the  fourth  day  of  November,  1891,  the  defendants  filed  in 
the  proper  United  States  land  office  their  application 
for  a  patent  for  the  Diana  placer  mine,  and  included 
within   their   applicatici    the    whole    of    the    land    and 
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premises  located  as  aforesaid  by  the  plaintiflEs  and  their 
ip-antors,  and  that  defendants  claim  the  whole  of  the 
said  land  adversely  to  the  plaintiffs,  and  to  be  entitled  to 
the  exclusive  possession  thereof;  that  the  register  of  the 
land  oflSce  duly  posted  and  pubUshed  a  notice  of  the  said 
application,  and  that  on  January  2,  1892,  within  the  time 
allowed  by  law  and  the  said  notice,  plaintiffs  filed  with 
the  said  register  their  adverse  claims  for  the  said  lands, 
and  their  protest  against  the  issuance  of  a  patent  to  the 
defendants,  or  either  of  them,  for  the  same;  that 
the  claim  of  defendants  is  without  '  right,  and  tliat 
they  are  not,  nor  is  either  of  them,  entitled  to  the  pos- 
session of  the  said  land,  or  any  part  thereof,  adversely  to 
the  plaintiffs. 

The  answer  denied,  among  other  things,  that  on  the  21st 
of  March,   1891,  the  lands  described  in  the  complaint,  or 
any  part  thereof,  were,  or  ever  since  have  been,  or  now  are, 
gold-bearing  public  mineral  lands  of  the  United  States,  and 
alleged  that  long  prior  to  the  time  stated  the  assignors  of 
the   defendant,   Charles   E.   Gillett,  entered  upon  the  safd 
lands,  which  were  at  that  time  free  and  open  to  explora- 
tion and  purchase  by  citizens    of    the    United  States  and 
those  who  had  declared  their  intention  to  become  such,  and 
under  regulations  prescribed  by  law,  and  according  to  the 
local    customs    of    miners,    proceeded    to    and    did    locate 
the  same    as    a    mining    claim,    and    at    the    time  of  such 
location  were  citizens  of  the  United  States;  that  afterwards 
they  entered  into  the  possession    and    occupation    of    the 
said  lands  and  every  part  thereof,  and  remained  in  such 
possession    and    occupation    in    accordance  with  the  laws 
of   the   United    States   governing   the    holding   of   mining 
claims,   until   they   conveyed  the   same   to   this   defendant, 
since  which  time  he  has  occupied  and  held  the  same  in 
conformity  with    such    laws ;    denied    that    on    the    second 
day    of   January,    1892,   or   at   any   other   time,    plaintiffs 
filed    with    the    register  of  the   land  office  any  sufficient 
adverse  claim  for  the    premises    in    controversy,    or    pro- 
test   against    the    issuance    of    a    patent    therefor    to  the 
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defendant,  and  alleged  that  neither  the  plaintiffs,  nor  either, 
or  any,  of  them,  have,  or  ever  had,  any  right,  title,  interest, 
or  estate  in  and  to  the  said  premises. 

The  case  was  tried  by  the  court,  without  a  jury,  and  the 
findings  were  that  on  the  twenty-first  day  of  March,  1891, 
the  lands  described  in  the  complaint  were  gold-bearing  pub- 
lic mineral  lands  of  the  United  States,  and  were  located 
by  the  plaintiffs  and  their  grantors,  in  every  respect  as  re- 
quired by  law  and  the  local  customs,  rules,  and  regulations 
of  miners,  as  a  placer  mining  claim,  under  the  name  of  the 
Fortima  placer  claim,  that  on  the  day  named  the  locators 
were  citizens  of  the  United  States,  and  ever  since  have 
been,  and  now  are,  the  owners  of,  in  the  possession  of,  and 
entitled  to  the  possession  of,    the    said    lands,    and    every 
part  thereof;  that  on  the  seventh  day  of  August,    1889, 
the  grantors  of  the  defendant,  Charles  £.  Gillett,  entered 
upon  and  located,  in  all  respects  as  required  by  iaw  and 
the  local  customs,  ruleSj,  and  regulations    of    mmers,   the 
lands    and    premises    described    in    their    complaint,    un- 
der the  name  of  the  Diana  placer  mining  claim,  and  each 
of  them  was   then   a   citizen   of   the   United    States;   that 
during  the  year    1890    neither    the    defendants    nor    their 
predecessors    in   interest   did   or   performed,  or -caused  to 
be  performed,  any  work  or  labor  upon  saiS  Diana  placer 
claim,   in  the  development  thereof,  or  otherwise,    or    at 
aU. 

Judgment  was  accordingly  entered  that  the  plaintiffs 
were  the  owners  of,  and  in  the  possession  and  entitled  to 
the  possession  of,  all  the  lands  and  premises  described  as 
the  Fortuna  placer  mining  claim,  and  that  the  defendants 
were  not  entitled  to  the  exclusive  or  any  possession  of  said 
lands  adversely  to  plaintiffs. 

From  this  judgment  the  defendants  have  appealed,  and 
the  case  is  brought  here  for  review  on  a  bill  of  exceptions, 
which  contains  specifications  to  the  effect  that  each 
of  the  findings  above  referred  to,  except  that  as  to 
the  location  made  August  7,  18891.  was  not  justified  by  the 
evidence. 
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1.  The  protest  filed  by  plaintiffs  in  the  land  office  wa^ 
headed:  *'In  the  matter  of  the  application  of  Thomas  B. 
Ludlum,  as  the  attorney  in  fact  of  Charles  E.  Gillett,  for 
a  United  States  patent  for  the  'Diana  placer  mine/  or  min- 
ing claim,  and  the  land  and  premises  appertaining  to  said 
mine,  situated  in  an  unorganized  mining  district  in 
Plumas  county,  state  of  California,"  and"  it  is  claimed  by 
appellants  that  the  paper  did  not  constitute  a  sufficient  pro« 
test,  and  therefore  the  court  erred  in  admitting  it  in  evi- 
dence over  their  objection.  We  see  no  prejudicial  error  in 
the  ruling  complained  of.  The  action  was  brought  "to 
determine  the  question  of  the  right  of  possession"  of 
certain  mining  land,  and  that  was  the  only  question 
involved.  The  court  had  nothing  to  do  with  the  pro- 
ceedings in  the  land  office,  and  no  power  to  determine 
as  to  their  regfularity  or  irregularity,  sufficiency,  or  in- 
sufficiency. 

2.  The  defendants  offered  to  prove  that  the  lands  in  con- 
troversy were  located  as  a  reservoir  site  in  May,  1881,  by 
a  corporation,  but  did  not  offer  to  show  that  any  of  the 
parties  to  this  action,  or  their  grantors,  were  connected  with 
or  interested  in  the  said  reservoir  site  or  the  said  corpora- 
tion. The  offered  evidence  was  objected  to  by  the  plain- 
tiffs as  irrelevant  and  immaterial,  and  was  properly  ex- 
cluded by  the  court.  The  reservoir  claimants,  if  any  there 
were,  were  not  before  the  court,  and  it  had  no  power  to  de- 
termine as  to  their  rights. 

3.  The  statute  provides  that:  "On  each  claim  located 
after  the  tenth  day  of  May,  eighteen  hundred  and  seventy- 
two,  and  until  a  patent  has  been  issued  therefor,  not  less 
than  one  hundred  dollars'  worth  of  labor  shall  be  per- 
fomed  or  improvements  made  during  each  year;  .... 
and  upon  a  failure  to  comply  with  these  conditions  the 
claim  or  mine  upon  which  such  failure  occurred  shall 
be  open  to  relocation  in  the  same  manner  as  if  no  loca- 
tion of  the  same  had  ever  been  made,  provided  that  the 
original  locators,  their  heirs,  assigns,  or  legal  representa- 
tives  have  not   resumed  work  upon   the  claim  after  fail- 


Digitized  by  LjOOQIC 


468  QUIGLEY  V.  GiLLETT.  Iioi  CaL 

ure  and  before  such  location";  and  ''provided  that  the 
period  within  which  the  work  required  to  be  done  annually 
on  all  unpatented  mineral  claims  shall  commence  on  the 
first  day  of  January  succeeding  the  date  of  location  of  such 
claim."  (U.  S.  Rev.  Stats.,  sec.  2324,  as  amended  Jan- 
uary 22,  1880.) 

The  bill  of  exception  states  that:  "No  competent  evidence 
was  offered  by  the  defendants,  showing,  or  tending  to  show, 
that  any  assessment  work  required  by  the  act  of  Congress  or 
the  local  laws  of  the  mining  district,  or  that  any  work  of 
any  character  for  developing  the  'l^iana  placer  mining 
claim,'  had  been  done  or  performed  on  the  said  claim  by 
the  defendants  or  any  one  else  for  them  between  the  seventh 
day  of  August,  1889,  the  time  of  its  location,  and  the  eighth 
day  of  September,  1891,  or  at  any  time  prior  to  the  location 
of  the  'Forttma  placer  mining  claim,'  or  that  the  defendants 
had  resumed  work  prior  to  the  eightli  day  of  September, 
1891." 

The  record  is  silent  as  to  whether  any  evidence  was 
offered  by  the  plaintiffs  showing  that  no  work  was  done 
on  the  claim  between  the  dates  above  named,  and, 
in  view  of  the  specifications,  it  must  ht  presumed  that 
none  was  offered,  the  presumption  on  appeal  being  thaf 
the  statement  or  bill  of  exceptions  contains  all  pertinent 
evidence  upon  points  specified,  although  the  record  does 
not  show  affirmatively  that  such  is  the  case.  It  must  be 
assumed,  therefore,  that  the  findings  of  the  court  that 
no  work  was  done  by  the  defendants  or  their  prede- 
cessors in  interest  during  the  year  1890,  and  that 
the  said  lands  were  public  mineral  lands  of  the  United 
States  in  March,  1891,  were  based  upon  the  theory  that 
the  burden  was  on  defendants  to  show  that  sufficient 
work  was  done  to  meet  the  requirements  of  the  statute, 
and  that  in  the  absence  of  such  showing  the  findings  must 
be  against  them. 

The  question  then  arises,  was  this  theory  correct,  and 
were  the  findings  referred  to  justified?  The  evidence 
shows,  and  the  court  found,  that  the  location  of  Aognst 
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7,  1889,  was  a  valid  location  made  in  all  respects  as  required 
by  law.  This  being  so,  the  ground  located  became  the  prop- 
erty of  the  locators,  and  could  not  be  relocated  until  they 
lost,  abandoned,  or  forfeited  their  rights  to  it.  As  said  in 
Belk  V.  Meagher,  104  U.  S.  284,  285:  "A  mining  claim 
perfected  under  the  law  is  property  in  the  highest  sense  of 
that  term,  which  may  be  bought,  sold,  and  conveyed,  and 

will  pass  by  descent The  language  of  the  act 

is  that  the  locators  'shall  have  exclusive  right  of  possession 
and  enjoyment  of  all  the  surface  included  within  the  lines 
of  their  locations,'  which  is  to  continue  until  there  shall  be 
a  failure  to  do  the  requisite  amount  of  work  within  the 
prescribed  time.  .  ...  The  right  of  location  upon 
the  mineral  lands  of  the  United  States  is  a  privilege  granted 
by  Congress,  but  it  can  only  be  exercised  within  the  limits 
prescribed  by  the  grant.  Any  attempt  to  go  beyond  that 
will  be  of  no  avail.  Hence  a  relocation  on  lands  actually 
covered  at  the  time  by  another  valid  and  subsisting  loca- 
tion is  void;  and  this  not  only  against  the  prior  locator, 
but  all  the  world,  because  the  law  allows  no  such  thing  to 
be  done." 

The  question  as  to  which  side  has  the  burden  of  proof  in 
a  case  like  this,  where  it  is  claimed  that  a  prior  valid  loca- 
tion has  been  lost  or  forfeited  by  a  failure  to  do  the  neces- 
sary work,  arose  directly  and  was  passed  upon  in  Ham- 
mer  v.  Garfield  Mining  Co,,  130  U.  S.  292.  That  was  a 
suit  to  quiet  the  plaintiff's  title  to  a  lode  mining 
claim  in  Montana.  The  complaint  alleged  that  the 
plaintiflF  was  a  corporation  duly  organized,  etc.,  that 
it  was  the  owner  of  a  certain  quartz  lode,  known  as  the 
Garfield  lode  or  mining  claim,  and  that  it  and  its  prede- 
cessors in  interest  had  been  in  the  possession  of,  and 
entitled  to,  the  lode  ever  since  its  discovery  and  loca- 
tion; that  notwithstanding  its  right  to  the  possession, 
the  defendant,  Hammer,  on  or  about  the  ist  of  Janu- 
ary, 1883,  assumed  to  enter  upon  the  premises  and  re- 
locate the  same,  and  that  he  pretended  to  claim  an 
interest    or    estate    therein    adversely  to  the  plaintiff,  and 
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nad  made  application  to  the  local  United  States  land  office 
lor  a  patent  therefor,  and  that  the  plaintiff  had  duly  filed 
in  that  office  its  adverse  claim  to  the  premises. 

The  answer  of  Hammer  denied  that  the  plaintiff  was 
the  owner  of  the  lode  described,  or  of  any  part  therof, 
or  that  it  was  then,  or  had  been  for  a  long  time,  in  pos- 
session thereof.  And  it  set  up  that  on  the  first  day  of 
January,  1893,  one  Wolf  entered  upon  the  premises  de- 
scribed, the  same  being  then  vacant  mineral  land  of  the 
United  States,  and  discovered  thereon  a  vein  or  lode  of 
quartz-bearing  silver  and  other  precious  metals,  which  he 
located  in  accordance  with  the  requirements  of  the 
law;  that  afterwards  the  defendant  became  the  purchaser 
of  the  premises  from  Wolf,  and  had  ever  since  been  the 
owner  and  entitled  to  the  posession  thereof;  and  that 
whatever  claim  the  plaintiff  ever  had  to  them  became 
forfeited  before  the  ist  of  January,  1883,  since  which  time 
he  had  not  had  any  estate,  title,  or  interest  therein  or  pos- 
session thereof. 

The  court,  Mr.  Justice  Field  delivering  the  opinion,  said: 
"The  answer  does  not  distinctly  put  in  issue  the  validity  of 
the  original  location:  it  confines  its  traverse  to  the  existing 
right  and  ownership  of  the  plaintiff  in  the  whole  of  the 
mining  claim,  to  its  long  possession  of  the  premises,  and  to 
the  possession  of  the  plaintiff  and  its  predecessor  since  the 
discovery  and  location  of  the  mining  claim,  and  then  sets  up 
the  alleged  forfeiture  of  the  claim  by  the  plaintiff  and  the 

defendant's  relocation  of  it As  to  the  alleged 

forfeiture  set  up  by  defendant,  it  is  sufficient  to  say  that 
the  burden  of  proving  it  rested  upon  him;  that  the  only 
pretense  of  a  forfeiture  was  that  sufficient  work  as  required 

by  law,  each  year,  was  not  done  on  the  claim  in  1882 

A  forfeiture  cannot  be  established  except  upon  clear  and 
convincing  proof  of  the  failure  of  the  former  owner  to  have 
work  performed  or  improvements  made  to  the  amount  re- 
quired by  law." 

That  decision  is  decisive  of  the  question  in  hand  and 
must   be    followed  since  the  court  rendering  it  has  jtirts- 
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diction  to  review  all  cases  like  this,  when  the  amount  in 
controversy  is  sufficient  (Chambers  v.  Harrington,  ill 
U.  S.  350. 

It  follows  that  the  theory  on  which  the  court  below  acted 
was  not  correct,  and  the  findings  complained  of  were  not 
justified  by  the  evidence.  The  judgment  must  therefore  be 
reversed,  and  the  cause  remanded.    So  ordered. 


[No.  S10«l.     Department  One. — March  1.  1884.] 

THE  PEOPLE,  Respondent,  v.  HARRY  CHRISTIAN, 
Appellant. 

Criminal  IjAW— Absauut  With  Dbadlt  Wbapon— Nakb    or    Pbuom 

ASBAirunDD— VaRIANCS     BSTWSBN      COMPI.AINT     AND     IXVFORlffATION — 

The  name  of  the  i>arty  assaulted  Is  a  material  element  of  the 
offense  of  an  assault  with  a  deadly  weapon,  and  where  the 
oomplaint  charged  the  assault  to  have  been  made  upon  the 
person  of  one  Oeorge  Maffin.  and  the  Information  charered  It 
to  have  been  made  upon  the  person  of  one  Georsre  Massino,  the 
varlanoa  is  fataL 

Id. — Brtino  Asidb  Information — ^Illboal  Commitment. — Whenever  a 
defendant  is  informed  asrainst  for  an  offense  different  from 
that  charfired  In  the  oomplaint  upon  which  he  was  examined, 
and  whioh  is  not  included  therein,  he  has  had  no  examination 
for  that  offense,  and  is  entitled  to  have  the  Information  set 
aside,  upon  the  ground  that  he  has  not  been  legally  committed. 

ID« — ^autboritt  or  District  Attornkt — OrrBNSB  Not  Cbarosd  in  Com- 
plaint.— ^The  district  attorney  fllXng  any  information  must  con- 
fine himself  to  the  record  of  commitment,  and  is  not  Justified 
in  placing  therein  any  element  of  the  offense,  the  information 
of  which  he  has  obtained  from  outside  sources;  and  he  has  no 
authority  to  disregard  the  commitment,  and  oull  from  the  evi- 
dence taken  at  the  preliminary  examination  any  offense  not 
included  in  the  complaint  upon  which  the  defendant  was 
charged  and  examined. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  W.  Mutton,  and  JB.  W.  Wilson,  for  Appellant 

The    defendant    was    not    legally    committed,    as    the 
name  of  the  person  assaulted    was  omitted  from  the  com- 
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mitment.  {Ex  parte  Kcil,  85  Cal.  310;  £jr  parte  Branigan, 
19  Cal.  136;  Ex  parte  Bull,  42.  Cal.  199.)  The  defendant 
was  never  examined  on  the  charge  of  which  he  was  con- 
victed, as-he  was  charged  with  assault  on  George  Magin,  and 
convicted  of  an  assault  on  George  Massino.  This  was  error, 
for  the  defendant  had  a  right  to  an  examination  before  &e 
magistrate,  for  the  assault  on  the  alleged  George  Massino. 
(Const,  art.  i,  sec.  8;  People  v.  Wallace,  94  CaL  500;  People 
V.  Parker,  91  Cal.  91.) 

Attorney  General  IV.  H.  H.  Hart,  Deputy  Attorney  Gen- 
eral Charles  H.  Jackson,  and  T.  H.  Selvage,  for  Respondent. 

The  name  of  the  person  assaulted  was  not  essential  to  the 
commitment.  (Pen.  Code,  sees.  872,  956;  People  v.  Potter, 
35  CaL  no.) 

Garoutte,  J. — ^The  defendant,  Christian,  was  convicted  of 
the  crime  of  assault  with  a  deadly  weapon  upon  the  person 
of  one  George  Massino,  and  now  appeals  from  the  judgment 
and  order  denying  his  motion  for  a  new' trial. 

Upon  being  called  to  plead  to  the  information,  he  moved 
to  set  it  aside  upon  the  ground  that  he  had  never  been 
legally  committed  by  a  magistrate.  And  we  think  the  proper 
disposition  of  that  motion  demands  a  reversal  of  the  judg- 
ment. The  inception  of  the  present  prosecution  is  founded 
in  a  complaint  laid  before  a  magistrate  upon  the  oath  of  one 
Nick  Savage.  In  that  complaint  John  Doe,  alias,  is  charged 
with  an  assault  with  a  deadly  weapon  upon  the  person  of 
one  George  Magin.  At  the  conclusion  of  the  preliminary  ex- 
amination the  magistrate  entered  his  order  of  commitment 
upon  the  back  of  the  complaint,  reciting  that,  "It  appearing 
to  me  that  the  oflfense  of  an  assault  with  a  deadly  weapon, 
to  wit,  a  pistol,  had  been  committed,  and  that  there  is  suffi- 
cient cause  to  believe  that  the  within  named  Harry 
Christian,  arrested  under  the  name  of  John  Doe,  guilty 
thereof,  I  order  that  he  be  held  to  answer  to  the  same/*  etc. 
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The  district  attorney  thereupon  filed  an  information 
against  the  defendant.  Christian,  charging  him  with  the  crime 
of  assault  with  a  deadly  weapon  upon  the  person  of  one 
George  Massino,  and  upon  that  information  he  has  been 
tried  and  convicted.  The  defendant  was  not  charged  by  the 
complaint  before  the  magistrate  whh  assaulting  one  George 
Massino;  neither  does  the  commitment  indicate  that  he  was 
held  to  answer  before  the  superior  court  upon  that  character 
of  charge.  There  is  a  wide  difference  between  the  offense 
of  an  assault  with  a  deadly  weapon  upon  John  Doe  and 
that  of  assault  with  a  deadly  weapon  upon  Richard  Roe. 
The  name  of  the  party  assaulted  is  a  material  element  of 
the  offense,  and  common  justice  to  the  defendant  demands 
that  he  be  notified  of  the  particular  offense  for  which  he 
stands  committed.  In  the  present  case  he  had  no  such 
notice.  If  the  record  gave  him  any  information  upon  the 
subject,  it  would  be  an  inference  at  least  that  he  was  to 
be  tried  for  the  assaulting  of  one  Magin,  the  party  named 
in  the  complaint,  but  it  was  only  when  he  was  called  upon 
to  plead  that  he  for  the  first  time  became  aware  of  the 
nature  of  the  offense  for  which  he  was  to  be  put  to  triaL 
Again,  this  party  was  arrested  and  brought  before  a  magis- 
trate to  defend  himself  against  a  charge  of  assaulting  one 
Magin.  Under  those  circumstances,  and  under  a  complaint 
charging  that  offense,  he  could  not  be  called  upon  to  de- 
fend himself  for  assaulting  one  Massino,  for  there  was 
no  complaint  on  file  upon  which  to  base  an  examination  of 
that  character. 

The  commitment  furnishes  the  material  matters  upon 
which  the  district  attorney  should  frame  his  informa- 
tion. If  the  defendant  is  committed  for  trial  for  the 
offense  chained  in  the  complaint,  it  is  sufficient  to  so 
declare  in  the  commitment,  but,  if  he  be  held  for  some 
other  offense,  the  commitment  should  state  its  general 
nature;  in  otner  words,  describe  it  with  reasonable  cer- 
tainty. The  district  attorney,  in  framing  his  informa- 
tion, must  confine  himself  to  the  record.  He  is  not 
justified   in   placing   therein   any   element   of   the   offense. 
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the  information  of  which  he  has  obtained  from  outside 
sotuces.  This  principle  is  declared  in  People  w.' Parker,  91 
Cal.  91,  and  again  aflSrined  in  People  v.  Wallace,  94  Cal. 
497.  Assuming  the  complaint  in  this  case  to  have  been 
made  a  part  of  the  coiiunitment,  we  then  have  the  defendant 
committed  for  an  assault  upon  one  Magin,  and  we  have  an 
information  filed  against  him  for  an  assault  upon  one  Massjno. 
This  is  a  variance  as  fatal  as  though  it  arose  upon  the  trial 
of  the  case. 

The  information  not  being  based  upon  the  commitment, 
can  it  be  supported  upon  the  theory  that  the  evidence  taken 
at  the  preliminary  examination  disclosed  that  the  defendant 
committed  an  assault  upon  George  Massino,  and  that,  there- 
fore, the  district  attorney  was  authorized  in  filing  an  informa- 
tion upon  material  furnished  by  that  evidence  ?  In  the  case 
of  People  V.  VierrOf  67  Cal.  231,  the  defendant  by  complaint 
was  charged  with  the  crime  of  murder,  and  upon  examina- 
tion was  committed  for  manslaughter.  Notwithstanding  such 
commitment,  the  district  attorney  filed  an  information 
against  him  charging  murder,  and  this  court  upheld 
that  procedure.  The  same  principle  also  arose  in  Pea- 
pit  V.  Lee  Ah  Chuck,  66  Cal.  662,  where  the  defendant 
was  charged  with  an  assault  with  intent  to  coounit  rob- 
bery, and  committed  for  the  offense  of  an  attempt  to 
commit  robbery.  The  information  was  framed  in  line 
with  the  complaint,  and  alleged  an  assault  with  intent 
to  commit  robbery.  While  we  have  recognized  the  dif- 
ference between  the  offense  of  assault  with  intent  to 
commit  a  felony  and  the  offense  of  an  attempt  to  axn- 
mit  the  same  felony"  (People  v.  Lee  Kong,  95  Cal.  667), 
yet  the  distinction  is  not  a  broad  one,  and  they  are  so 
closely  related  that  the  evidence  of  one  is  ustially  suf- 
ficient to  prove  the  other.  Indeed,  the  attempt  to  com- 
mit a  felony  is  always  included  in  the  assault  with 
intent  to  commit  the  felony.  In  !x>th  of  these  cases 
the  information  charged  the  defendant  with  tfie  offense 
alleged  in  the  complaint  upon,  which  the  preliminary 
examination   was   based,   and   there   is    no    question    but 
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that  they  properly  declare  the  law  in  that  regard.  There  is 
also  some  general  language  found  in  People  v.  Staples,  91 
Cal.  23,  in  line  with  the  earlier  cases  we  have  quoted^  but  in 
tliat  case  the  offense  charged  in  the  complaint  and  in  the  in- 
formation was  the  same,  and  the  opinion  so  states,  conse- 
quently the  language  used  was  obiter  dicta.  In  People  v. 
IV heeler,  73  Cal.  252,  the  defendant  was  charged  with  rob- 
bery, and  committed  for  the  crime  of  false  imprisonment,  and 
this  case  is  the  only  one  we  find  directly  opposed  to  the  views 
we  entertain  upon  this  question.  The  principle  there  declared 
is  unsound,  and  must  be  cast  out  as  no  authority  for  future 
guidance.  It  is  not  law  that  a  person  may  be  charged  by 
complaint  with  larceny  and  held  for  trial  for  rape,  even 
though  the  evidence  taken  at  the  preliminary  examination 
indicates,  to  a  certainty,  that  the  defendant  committed  that 
offense.  The  case  cited  appears  to  go  to  the  length  of  the 
illustration  made,  and  cannot  be  sustained.  It  is  violative  of 
that  provision  of  the  constitution  which  does  not  allow  a 
prosecution  by  information,  unless  the  defendant  has  pre- 
viously had  a  preliminary  examination  upon  the  offense  for 
which  he  is  prosecuted. 

It  is  not  only  the  right,  but  the  legal  duty,  of  the 
magistrate,  to  commit  the  defendant  for  a  lower  degree 
of  the  offense  charged  in  the  complaint,  whenever  the  evi- 
dence indicates  his  guilt  of  such  lower  degree,  and,  while 
it  is  properly  held  in  the  Vierra  case  that  the  district  at- 
torney may  file  an  information  for  murder  against  a  de- 
fendant committed  for  manslaughter;  yet,  if  the  complaint 
upon  which  the  defendant  had  been  preliminarily  examined 
had  charged  any  other  offense  than  that  of  murder,  the 
action  of  the  district  attorney  in  filing  the  information 
would  have  been  beyond  the  law.  It  may  be  laid  down 
as  an  unquestioned  proposition  that  the  district  attorney 
has  no  authority  to  disregard  the  commitment,  and  cull 
from  the  evidence  taken  at  the  preliminary  examination 
some  real  or  imaginary  offense,  not  included  in  the  com- 
plaint upon  which  the  defendant  was  charged  and 
examined. 
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In  the  case  of  People  v.  Giancoli,  74  Cal.  646,  a  case 
where  the  district  attorney  filed  his  information  from 
data  taken  from  the  evidence  at  the  exammation,  this 
court  held  that,  if  there  was  any  evidence  whatever  in 
the  record  indicating  the  commission  of  the  offense 
charged  in  the  information,  the  district  attorney's  action 
in  the  premises  was  beyond  review,  and  conclusive.  For 
this  reason,  among  others,  we  are  not  disposed  to  expaiv* 
the  doctrine  declared  in  the  Vierra  and  Lee  Chuck  cases. 
The  language  found  there  may  be  broader  than  the  facto 
of  those  cases,  but  any  language  which  might  be  con- 
strued as  holding  that  a  defendant  may  be  informed 
against  for  any  offense  shown  by  the  evidence,  regardless 
of  the  charge  upon  which  he  was  examined,  is  too  broad^ 
and  we  do  not  desire  it  crystallized  into  a  principle  of  law. 
The  district  attorney  is  not  only  required  to  file  the  infonna- 
tion  for  some  offense  included  in  the  allegations  of  the  com- 
plaint, but  the  magistrate,  likewise,  only  has  the  power  to 
commit  for  some  offense  included  therein.  If  such  were 
not  the  true  rule  the  whole  procedure  as  to  preliminary  ex- 
aminations would  be  absurd,  and,  as  to  the  defendant,  a 
mockery.  Where  a  defendant  is  brought  before  a  magis- 
trate, charged  with  having  committed  a  public  offense, 
he  must  be  informed  of  the  charge  against  him,  and 
advised  as  to  his  right  to  the  aid  of  counsel  in  every 
stage  of  the  proceeding.  He  is  entitled  to  a  certain  time 
to  prepare  his  defense.  These  provisions  of  the  statute 
clearly  contemplate  that  he  shail  be  required  to  defend 
himself  against  the  crime  with  which  he  is  charged,  and 
no  other  crime.  He  has  not  been  notified  of  any  other 
charge,  and,  consequently,  is  not  prepared  to  defend  himself 
against  another  charge. 

There  is  no  provision  of  the  statute  by  which  a  de- 
fendant may  take  advantage  of  the  admission  of  im- 
material or  incompetent  evidence  by  the  magistrate. 
Hence,  all  manner  of  crimes  may  be  proven  against 
him,  and  thus  the  district  attorney  would  have  the 
privilege    of   selecting   the    most  heinous    upon    which    to 
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frame  his  informatioiL  Such  is  not  the  law,  and  when- 
ever a  defendant  U  informed  against  for  an  offense  dif- 
ferent from  that  charged  in  the  complaint  upon  which  he 
was  examined,  or  not  included  therein,  he  has  had  no  ex- 
amination foiv  that  offense,  and  is  entitled  to  have  the  in- 
formation set  aside  upon  the  ground  that  he  has  not  been 
legally  committed. 

In  Bx  pofrte  Nicholas,  91  Cal.  640,  the  general  language 
found  in  the  Vierra  case  as  to  the  right  of  the  district  at- 
torney to  file  an  information  for  any  offense  disclosed  by 
the  evidence  is  reiterated,  but  the  matter  there  before  th^ 
court  was  purely  a  question  of  jurisdiction,  involving  the 
right  to  a  writ  of  habeas  corpus,  and  whatever  may  have 
been  said  upon  these  lines  was  not  demanded  upon  a  dis- 
position of  the  merits  of  the  question  under  discussion.  We 
also  refer  to  the  views  of  Mr.  Justice  Paterson,  as  expressed 
in  his  concurring  opmion  in  Ex  parte  Nicholas,  as  being 
in  entire  accord  with  what  we  deem  the  law  to  be  upon  the 
matter  under  discussion.  It  follows  that  the  offense  charged 
in  this  information  is  not  the  offense  for  which  the  defend- 
ant was  examined;  neither  is  it  an  offense  included  therein, 
and  consequently  not  one  upon  which  the  district  attorney 
was  justified  in  filing  an  information  based  upon  data  found 
in  the  -evidence  taken  upon  the  preliminary  examination  of 
the  defendant. 

It  is  ordered  that  the  judgment  and  order  be  reversed^ 
and  the  cause  remanded. 

Paterson,  J.,  and  HarrisoNi  J.,  concurred. 
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[No.  1929S.     Department  One.— -ICarch  1.  189i.] 

THE  LOS  ANGELES  NATIONAL  BANK.  Respond- 
BNT,  V.  J.  WILEY  WALLACE,  Appellant,  M.  S.  BAB- 
COCK,  Defendant. 

PART2«XB8HIP — ^BILL    DRAWK    BT    PABTNAR   UPON  FIRM    NOTICB  <»    DlB- 

BONOB— Dbuand.— In  case  of  a  bill  drawn  by  a  partner  upon 
the  firm  or  upon  a  partnership  fund  in  the  hands  of  another 
partner,  notice  of  dishonor  is  not  required;  and  if  the  drawer 
is  a  debtor,  and  the  oil!  so  drawn  is  for  his  accommodation, 
failure  to  make  due  demand  will  not  release  him,  but  he  may 
recoup  for  any  damage  he  may  have  suffered  by  failure  to 
make  a  demand. 

Id. — Rbgoubsb  of  Drawbr  Against  Pastnbrship^-Dbmand  and  Notice. 
Where  one  of  three  partners  has  agreed  to  advance  money  to 
pay  all  bills  drawn  by  another  partner  upon  a  third  partner,  tue 
drawer  having-  recourse  agrainst  the  partner  who  had  acrreed  to 
pay  the  bills  so  drawn,  and  the  drawer  having:  no  other  inter- 
est in  the  partnership  venture  except  a  contingent  interest  in 
its  success  after  the  advances  were  repaid,  and  not  bein^  per- 
sonally liable  to  repay  them,  the  drawer  cannot  be  oonsidertd 
as  a  debtor,  and  is  entitled  to  demand  and  notice. 

Id.— BxcusB  OF  Dbuand— Promibb  of  Drawbr  Bbfors  Maturitt— 
Where  the  drawer,  three  weeks  before  the  maturity  of  the 
bills,  informs  the  holder  that  the  drawee  could  not  pay,  but 
that  he  would  paiy  the  i.  ...s.  such  promise  not  having  been  made 
ten  days  before  the  maturity  of  the  bills,  as  provided  by  sec- 
tion 3156  of  the  Civil  Code,  will  not  exouae  presentment  to 
the  drawee  and  notice  to  the  drawer. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Lot 
Angeles  County  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Stephen  M.  White,  William  D.  Stephens,  and  Ben  Good- 
rich, for  Appellant. 

M.  T.  Allen,  and  /.  A.  Donnell,  for  Respondent 
Temple^  C. — Babcock  and  one  Collins  owned  some  nur- 
sery stock,  which  included  a  large  number  of  orange  trees. 
Wallace  was  an  experienced  horticulturist. 

The  three  purchased  from  Baldwin  three  hundred 
acres  of  land,  believed  to  be  well  adapted  to  the  growdi 
of  oranges.  Nothing  was  paid  on  account  of  the  pur- 
chase of  the  land,  but  it  was  conveyed  to  Babcock  and 
Wallace,  who  gave  a  mortgage  upon  it  to  secure  At  por- 
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chase  money.  Collins  was  a  banker,  and  did  not  wish 
to  be  known  in  the  transaction,  therefore  every  thing  was 
in  the  name  of  Babcock  and  Wallace.  Babcock  and  Col- 
lins were  to  put  into  the  enterprise  their  nursery  stock.  The 
orange  trees  for  planting  the  land  purchased  were  to  come 
from  it,  and  the  balance  of  stock  to  be  sold,  and  the  pro- 
ceeds applied  to  the  enterprise.  Collins  was  to  advance 
further  money  to  pay  expenses  to  the  extent  of  thirty-five 
thousand  dollars.  Wallace  was  to  manage  the  properties, 
and  to  receive  a  salary  of  sixty  dollars  per  month.  It  was 
thought  that  it  would  take  six  years  or  perhaps  longer  to 
realize  sufficient  profit  from  the  orchard  to  pay  the  purchase 
money,  sixty  thousand  dollars,  to  repay  Collins  the  ad- 
vances made  by  him,  and  to  pay  Babcock  and  Collins  for  the 
nursery  stock.  Payments  were  to  be  made  in  the  order 
above  recited. 

As  Collins  did  not  wish  to  be  known  in  the  transaction  it 
was  arranged  that  the  money  to  be  advanced  by  him  should 
be  obtained  in  this  way :  Wallace  was  to  draw  upon  Babcock, 
payable  as  convenient;  Collins  would  then  cause  the  bills  to 
be  guaranteed,  and,  when  due,  paid  by  the  California  Na- 
tional ^ank  of  San  Diego,  of  which  he  was  an  officer. 

When  the  land  had  been  paid  for  and  the  advances  made 
by  Collins  refunded,  and  the  value  of  the  nursery  stock 
paid,  the  orange  orchard  was  to  be  equally  divided  between 
the  three  parties. 

On  the  seventh  day  of  September,  1891,  Wallace  dr^w 
two  bills  upon  Babcock,  payable  on  December  ist  to  the 
plaintiff.  They  were  duly  represented  to  Babcock  for  ac- 
ceptance, were  accepted,  and  payment  guaranteed  by  the 
San  Diego  Bank. 

Some  three  weeks  before  the  maturity  of  the  bills  it  was 
understood  that  Collins  and  the  bank  which  had  guaran- 
teed the  bills  were  both  insolvent,  and  Wallace  informed 
plaintiff's  cashier  that  he  did  not  think  Babcock  had  any 
means,  or  would  be  able  to  pay,  but- that  he,  Wallace,  had 
means  and  wculd  pay  the  bills. 

*\t  maturity  of  the  bills  it  was  fully  known  that  Col- 

Digitized  by  CjOOQIC 


4^  Los  Angeles  Bank  v.  Wallace.      iioi  CaL 

lins  and  the  bank  were  insolvent,  and  for  mat  reason  the 
bills  were  not  presented  to  Babcock  when  they  sbould  have 
been.  Plaintiff's  officers  knew  of  the  arrangement  between 
the  parties  when  it  advanced  the  money. 

This  suit  was  brought  on  the  bills  against  Babcock  and 
Wallace.  Judgment  passed  against  both,  and  Wallace  ap- 
peals from  the  judgment  and  from  an  order  refusing  him  a 
new  trial. 

The  bills  not  having  been  presented  to  Babcock  for  pay- 
ment when  they  became  due,  nor  within  a  reasonable  time 
thereafter,  Wallace  contends  that  he  cannot  be  held  as 
drawer. 

In  reply,  respondent  contends  that  Babcock,  Collins,  and 
Wallace  were  partners;  that  the  bills  of  exchange  were 
drawn  by  a  partner  upon  a  partner  in  the  business  of  the 
partnership,  in  pursuance  of  an  arrangement  among  them- 
selves. Therefore  the  drawer  was  not  released  for  want  of 
presentation  and  notice  of  dishonor. 

In  the  case  of  a  bill  drawn  Sy  a  partner  upon  the  firm,  or 
upon  a  partnership  fund  in  the  hands  of  another  partner, 
notice  of  dishonor  is  not  required,  because  notice  to  either 
partner  is  notice  to  the  firm.  Because,  too,  in  such  case  the 
bill  is  really  drawn  by  the  firm  upon  itself  and  dishonored 
by  itself. 

Want  of  due  demand  is  a  different  matter.  That  de- 
mand shall  be  made  at  maturity  is  a  condition  of  the  con- 
tract between  the  drawer  and  the  payee.  I.f,  however,  the 
drawer  is  the  debtor  and  the  bill  was  drawn  for  his  accom- 
modation, failure  to  make  due  demand  will  not  release  him, 
but  he  may  recoup  for  any  damage  he  may  have  suffered 
by  failure  to  make  a  demand. 

The  question,  therefore,  is  whether  the  bill  was  drawn  for 
the  firm?  Did  it  create  an  indebtedness  on  the  part  of  the 
partnership?  Would  Wallace  have  had  recourse  upon  any 
one  in  the  case  of  due  presentment,  and  a  refusal  to  pay? 

It  seems  evident  that  he  would  have  had  such  re- 
course against  Collins,  who  had  agreed  to  pay  the  bifls 
so  drawn. 
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Nor  was  Wallace  or  the  firm  liable  for  the  indebted- 
ness thus  created.  It  is  true  provision  was  made  for 
the  repayment  of  advancements  to  be  made  by  Collins. 
But  this  was  contingent  and  in  no  event  was  Wallace  to 
be  held  personally  liable  for  it.  He  had  an  interest  in 
it,  for  unless  the  adventure  were  a  success  he  would  get 
nothing,  and  if  the  speculation  were  a  success  Collins  would 
be  repaid. 

But  Wallace  had  no  other  interest  in  the  property  than 
the  chance  that  there  might  be  a  profit.  Further  than  that 
the  risk  was  entirely  that  of  Collins  and  Babcock.  It  can- 
not be  said,  therefore,  that  Wallace  was  the  debtor. 

As  between  the  parties,  Wallace  was  entitled  to  require 
Collins  to  pay  the  bill.  As  between  them,  the  bill  was 
upon  an  indebtedness  due  the  firm  from  Collins.  It  was 
for  the  share  which  he  was  to  contribute  to  the  business  of 
the  firm. 

Had  the  bills  been  drawn  simply  to  obtain  money  to 
meet  the  current  expenses  of  the  adventure  it  may  be 
conceded  that  all  parties  would  have  been  liable,  if  Wal- 
lace had  the  requisite  authority  to  draw  the  bills,  but  no 
such  claim  can  here  be  made.  The  payee  knew  of  the 
arrangement  between  the  parties,  and  the  purpose  for 
which  bills  were  drawn.  It  was  not  a  trading  partnership 
in  which  it  is  presumed  that  one  partner  has  authority  to 
bind  the  others  in  this  way.  In  fact  it  was  not  contem- 
plated by  the  parties  that  any  such  thing  should  be  done. 
Wallace  was  merely  to  expend  the  funds  provided  by  Bab- 
cock and  Collins.  He  had  no  authority  to  incur  indebted- 
ness. Nor  can  his  authority  be  increased  by  calling  the  re- 
lation a  partnership.  The  parties  fixed  by  contract  their  own 
rights  and  obligations.  They  did  not  call  themselves  part- 
ners. If  it  be  essential  to  a  partnership  that  one  should 
have  the  power  to  bind  all  by  drawing  bills  of  exchange 
then  this  was  not  a  partnership,  for  Wallace  had  no  such 
power. 

If  the  speculation  did  not  prove  a  success,  then  Bab- 
cock and   Wallace  were  to  have  no  interest  in  the  prop* 
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erty.  The  fund  from  which  Collins  was  to  be  repaid  might 
never  exist.  If  not,  Collins  would  take  the  property.  In 
either  event  the  firm — if  we  so  speak  of  it — would  not  be 
liable  to  ColUns. 

Wallace  and  Babcock  had  an  interest  no  doubt,  in  hav- 
ing the  money  repaid,  for  if  it  were  not  they  would  get 
nothing,  but  this  is  not  saying  that  they  were  debtors.  I 
think,  therefore,  Wallace  had  a  right  to  insist  upon  due  de- 
mand and  notice. 

Respondent  also  contends  that  demand  was  excuse  be- 
cause Wallace  represented  to  its  cashier  that,  owing  to  die 
failure  of  the  bank,  Babcock  could  hot  pay,  but  that  he- 
Wallace — would.  The  representation  was  not  equivalent  to 
the  statement  that  the  bill  would  be  dishonored,  but  had  it 
been,  the  information  was  not  given  within  ten  days  of  die 
maturity  of  the  bill.  It  would  not,  therefore,  excuse  pre- 
sentment and  notice.  (Civ.  Code,  sec.  3156.)  This  section 
works  a  change  in  the  law  applicable  to  the  subject,  the 
reason  for  which  I  do  not  comprehend. 

If  the  demand  was  not  made  because  the  person  en- 
titled to  insist  upon  it  as  a  condition  to  his  own  liabil- 
ity prevented  it  by  representing  that  it  would  be  una- 
vailing, it  ought  to  be  held  a  valid  excuse  whether  the  rep- 
resentation were  within  ten  days  or  any  longer  period  be- 
fore the  maturity  of  the  bill.  But  we  cannot  overrule  the 
express  statute. 

I  think  the  judgment  and  order  should  be  reversed  and  a 
new  trial  had. 

Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  reversed  and  a  new 
trial  granted. 

Garoutte,  J.,  Paterson,  J.,  Harrison.  J. 
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[No.   19247.     Department  One.— March   1,   1894.] 

ANAHEIM  UNION  WATER  COMPANY,  Respond- 
ent, V.  LEONARD  PARKER,  ET  al..  Appellants. 

Corporations — Be  ..  of  Sbcrbtart — RvrROSPBcrnni  Opiration. — Where 
a  bond  ffiven  by  a  lecretary  of  a  corporation  is  not  retrospect- 
ive in  its  terms  It  does  not  cover  past  delinquencies,  and  tiie 
sureties  are  not  liable  for  money  converted  by  the  secretary 
prior  to  its  execution,  but  the  corporation  is  bound  to  show  a 
conversion  after  the  execution  of  the  bond,  in  order  to  charge 
the  sureties. 

Id. — action  Upon  Bond — Instruction — Quvstion  of  Fact — ^Provincbof 
JURT. — ^In  an  action  upon  such  r>oad,  it  is  .a  question  of  fact  foi 
the  jury  to  determine,  under  all  the  circumstances  of  the  case, 
whether  the  secretary  was  a  defaulter  at  the  time  the  bond 
was  executed;  and  an  instruction  declaringr  to  the  Jury  that 
the  sureties  were  liable  for  ail  moneys  collected  by  him  and 
not  turned  over  to  the  company  at  the  date  of  the  bond,  and 
assuming-  that  he  was  not  a  defaulter  in  any  sum  prior  to  the 
time  of  the  execution  of  the  bond,  usurps  the  province  of  tne 
Jury. 

ID^— Continuancb  of  Sscrbtart  in  Offigb — Sbcond  Bond. — The  liabil- 
ity of  the  sureties  upon  a  second  bond  g-iven  by  a  secretary  wno 
is  continued  in  office  is  not  affected  by  that  fact,  and  the  sure- 
ties upon  the  second  bond  are  not  liable  for  money  converted 
by  the  officer  prior  to  its  execution. 

Id. — Collection  op  Monbts  Aftbr  Exrcction  of  Second  Bond — Appli- 
cation of  Payments. — The  company,  in  the  abnence  of  direct 
instructions  from  the  secretaryi  cannot  apply  moneys  collected 
subsequently  to  the  execution  of  the  second  bond  to  the  dis- 
charge of  a  liability  arising  under  the  first  bond,  so  as  to 
render  the  sureties  upon  the  second  bond  liable  for  a  delin- 
quency, «tnd  in  such  ease  the  law  will  not  apply  the  payments 
to  the  oldest  debt 

Id. — Time  of  Defalcation — Question  of  Fact. — ^The  question  as  to 
when  the  defalcation  occurred  Is  one  of  fact,  to  be  determined 
by  the  jury  upon  all  the  circumstances  of  the  case. 

Id.— Failure  to  Pat  Monet  to  Treasurer. — A  failure  of  w.iC  secre- 
tary to  pay  over  money  to  the  treasurer  forthwith  may  De 
merely  a  breach  of  duty  not  amounting  to  a  default,  but  it  is 
an  Important  element  in  determining  whether  there  has  been 
a  default  that  there  has  been  a  long  delay  unaccounted  for 
in  the  payment  of  the  money,  in  violation  of  his  prescribed 
duty. 

Id* — ^Ljabilitt    of    Sureties — Chsck    Not   on    Books    of    Sbcrbtart 

Credit  in  Bank  to  Corporation. — ^It  is  the  fact  of  failure  to  pay 
over  moneys  collected,  and  not  the  condition  of  the  books, 
which  fixes  the  liability  of  the  secretary's  sureties,  and  where 
there  Is  nothing  to  show  that  the  secretary  ever  drew  out 
money  credited  In  bank  to  the  account  of  the  corporation, 
on  account  of  a  check  received  by  the  secretary,  the  fact  that 
there  is  no  record  of  such  check  upon  the  books  is  not  suffi- 
cient to  charge  the  sureties  upon  the  secretary's  bond. 

[D.    BVTDENCB    ENTRIES        IN        BOOK8     PXEAOINQ.     Where 

the  complaint  states  the  amount  of  money 
held         by        the        secretary        at         the         date       of       the 
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bond,  and  the  amount  collected  and  received  by  him  prior  to  a 
Bubsequent  date,  a  portion  of  which  sum  he  failed  to  turn  over 
to  the  treaaurer,  the  entries  In  the  books  made  lubeequent  to 
that  date  are  admlBsible  only  to  ihow  what  had  been  collected 
prior  thereto,  but  are  not  admissible  to  show  what  was  col- 
lected subsequent  to  that  date. 
Id. — Knowlbdox  of  DsrAuz^  or  Sbcrbtabt — ^Failubb  or  Dibbctobs  to 
Inform  Surbtibs — ^Rblxasb  of  Surbtibs. — ^Thou^h  the  officers  ot 
the  company  may  have  had  reason  to  know  and  believe  that 
the  secretary  had  failed  In  his  duty  to  pay  over  money  to  tne 
treasurer  of  the  company,  and  failed  to  communicate  that  fact 
to  the  sureties,  yet  unless  there  was  fraud  an  actual  intent 
to  conceal,  or  culpable  negrliffence — ^the  sureties  would  not  be 
released   from   their  liability. 


Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  otuer  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

Victor  Montgomery,  for  Appellants. 

The  court  erred  in  instructing  the  jury  that  the  defend- 
ants were  liable  on  the  bond  for  all  the  moneys  collected 
by  their  principal,  and  not  turned  over  to  the  company 
prior  to  the  date  of  the  execution  of  the  bond.  This 
would  give  the  bond  a  retrospective  operation  which 
the  law  does  not  sanction.  (Haley  v.  Petty,  42  Ark.  392; 
State  V.  Churchill,  48  Ark.  426;  Coons  v.  People,  76  111. 
383;  Stern  v.  People,  96  111.  475;  Potter  v.  School  Trustees, 
XI  111.  App.  280;  Dickens  v.  State,  7  Blackf.  358;  Rogers 
v.  State,  99  Ind.  218;  Webster  County  v.  Hutchinson,  60 
Iowa,  721;  Colyer  v.  Higgins,  1  Duvall,  6;  Rochester  v. 
Randall,  105  Mass.  295;  7  Am.  Rep.  519;  Scarborough  v. 
Parker,  53  Me.  252;  Paw  Paw  v.  Bggleston,  25  Mich.  36; 
Detroit  v.  Webber,  29  Mich.  24;  Pine  County  v.  WitUmt, 
39  Minn.  125 ;  Montgomery  v.  Governor,  8  Miss.  68 ;  Mar- 
ney  v.  State,  13  Mo.  7;  State  v.  Alsup,  91  Mo.  172;  Com- 
missioners v.  McCormick,  4  Mont.  115;  Van  Sickel  v. 
County  of  Buffalo,  13  Neb.  103;  42  Am.  Rep.  753;  Jeffers 
v.  Johnson,  18  N.  J.  L.  382 ;  Bissell  v.  Saxton,  66  N.  Y.  55 ; 
Board  of  Education  v.  Fonda,  77  N.  Y.  350;  Thomson  v. 
McGregor,  81  N.  Y.  592;  Kellum  v.  Clark,  97  N.  Y.  390 
Fitts  v.  Hawkins,  2  Hawks,  394;  Governor  v.  Lee,  4  Dev. 
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&  B.  457;  Richardson  v.  Smith,  ^  Jones,  8;  State  v.  Gai- 
braith,  65  N.  C.  409;  State  v.  Orr,  12  Lea,  725;  State  v. 
Polk,  14  Lea,  I ;  Myers  v.  United  States,  i  McLean,  493 ; 
Crown  V.  Commonwealth,  84  Va.  282;  Vivian  v.  O^w,  24 
Wis.  518;  I  Am.  Rep.  199;  United  States  v.  Giles,  9 
Cranch,  212;  Farrar  v.  United  States,  5  Pet.  373;  United 
States  V.  J5(?jf(i,  15  Pet.  187;  United  States  v.  Linn,  2  Mc- 
Lean, 501.)  The  company  having  reason  to  believe  that 
the  secretary  had  failed  in  his  duty  to  it,  in  that  he  had  not 
paid  over  the  sums  of  money  due  to  the  treasurer,  should 
not  be  permitted  to  recover  upon  the  bond.  {Fire  etc.  Assur. 
Co.  V.  Thompson,  68  Cal.  208;  Brandt  on  Suretyship  and 
Guaranty,  ist  ed.,  sec.  367 ;  Dinsmore  v..  Tidball,  34  Ohio 
St.  418;  Smith  V.  Josselyn,  40  Ohio  St.  409;  Screwmen's 
Benevolent  Assn.  v.  Smith,  70  Tex.  168 ;  Howe  Machine  Co. 
V.  Remington,  82  N.  Y.  121 ;  Franklin  Bank  v.  Cooper,  36 
Me.  179*) 

Richard  Melrose,  and  Edwin  A.  Meserve,  for  Respondent 
If  the  secretary  held  money  in  his  hands  belonging  to 
the  company  after  the  giving  of  the  bond,  his  duty  to  pay 
it  over  was  secured  by  the  bond;  or  if  he  had  personally 
appropriated  the  money  previous  to  the  time  of  the  giving 
of  the  new  bond,  then  the  bondsmen  are  liable  for  the 
money  subsequently  collected  and  used  by  him  to  pay  up 
this  defalcation.  (Brandt  on  Suretyship  and  Guaranty, 
547.) 

Paterson,  J. — It  would  be  necessary,  if  we  were  to  state 
the  facts  upon  which  all  the  points  made  by  appellant  are 
based,  practically  to  copy  the  statement  on  motion  for  a  new 
trial,  as  there  are  ninety-two  assignments  of  error  and  speci- 
fications of  insufficiency  of  the  evidence  based  upon  sixty- 
five  pages  of  the  record.  With  the  exception  of  those  here- 
inafter referred  to,  they  are  entirely  without  merit,  although 
sufficiently  plausible  as  they  are  stated  to  entail  upon  the 
court  a  great  deal  of  unnecessary  labor  in  passing  upon 
them. 

Briefly  stated,  this  is  the  case:  The  defendant,  Gardi- 
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ner,  was  secretary  of  the  plaintiff  (a  corporation)  from 
January  i,  1887,  until  February,  1891,  On  the  fiftecntlj 
day  of  February,  1889,  the  defendants,  Kraemer  and 
Parker,  as  sureties,  and  Gardiner  as  principal,  executed 
and  delivered  to  plaintiff  a  bond  for  one  thousand  dol- 
lars, conditioned  as  follows:  "Whereas,  the  above-bound 
principal,  J.  S.  Gardiner,  was,  at  a  meeting  of  the  board 
of  directors  of  the  Anaheim  Union  Water  Company,  a  cor- 
poration, held  on  the  second  day  of  February,  1889,  duly 
elected  to  the  office  of  secretary  of  said  corporation;  now, 
therefore,  the  condition  of  this  obligation  is  such  that  if  the 
said  J.  S.  Gardiner  shall  well  and  faithfully  perform  all 
official  duties  now  required  of  him  by  the  by-laws  of  such 
corporation,  and  shall  well  and  faithfully  execute  and  per- 
form all  the  duties  of  such  office  of  secretary  as  required 
by  any  law  to  be  enacted  by  such  corporatiou  or  its  board 
of  directors  subsequently  to  the  execution  of  this  bond, 
then  this  obligation  is  to  be  void/'  etc 

It  is  claimed  by  the  plaintiff  that  when  this  bond  was 
executed,  Gardiner  held  of  the  moneys  he  had  collected 
for  the  company  the  sum  of  $880.37;  that  between  the 
date  of  the  execution  of  the  bond  and  September  i, 
1889,  he  held  moneys  of  the  plaintiff  amotmting  to 
$16,073.52,  including  said  $880.37,  ^"d  that  he  paid  in 
during  that  period  $14,982.91,  leaving  a  balance  due 
the  corporation  of  $1,091.61.  Of  this  amount  there  is 
evidence  tending  to  show  that  $1,000  was  collected  by 
Gardiner  in  August,  1889,  on  a  note  for  that  amount  exe- 
cuted to  one  Beockman,  but  no  record  of  the  transaction 
appears  in  the  books,  except  the  order  of  the  board  author- 
izing the  issuance  of  the  note.  Plaintiff  recovered 
judgment  in  the  court  below  against  the  sureties  for 
$1,000  and  costs  of  suit,  and  from  that  judgment  and  an 
order  denying  their  motion  for  a  new  trial  defendants  have 
appealed. 
The  court  gave  to  the  jury  the  following  instruction: 
"If  you  find  from  the  evidence  that  defendant  J.  S. 
Gardiner,   on  the    sixteenth  day  of  February,   1889.   had, 
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or  should  have  had,  in  his  hands  as  secretary  of  plaintiff 
any  moneys  of  plaintiff,  and  that  the  subsequent  deposits 
and  payments  made  by  him  to  plaintiff  and  the  treasurer 
of  plaintiff,  between  said  date  and  the  first  day  of  Septem- 
ber, 1889  (not  applied  to  the  payment  of  other  accounts, 
balances,  and  receipts),  equalled  such  amount  so  found  in 
his  hands  on  said  date,  then,  and  in  that  event,  the  court 
instructs  you  to  add  the  amounts  found  in  his  hands  Fe6- 
ruary  16,  1889,  to  the  amounts  received  by  him  as  secre- 
tary of  plaintiff  between  said  sixteenth  day  of  February, 
1889,  and  September  i,  1889,  and  deduct  from  this  total 
amount  the  amount  of  payments  made  by  him  to  the  plaintiff 
and  plaintiff's  treasurer,  as  shown  by  the  evidence.  The 
balance,  if  any,  would  be  the  balance  in  the  hands  of  said 
Gardiner,  as  secretary  of  plaintiff,  and  would  be  the  amount 
owing  by  him  to  plaintiff  on  said  date,  and  for  which  bal- 
ance of  said  amount,  the  court  instructs  you,  you  will  ren- 
der a  verdict  for  the  plaintiff,  unless  you  also  find  that  the 
sum  has  been  subsequently  paid." 

This  instruction  was  erroneous.  It  declared  to  the 
jury  that  the  sureties  were  liable  for  all  moneys  col- 
lected by  Gardiner  and  not  turned  over  to  the  company 
prior  to  February  16,  1889,  and  assumes  that  he  was 
not  a  defaulter  in  any  sum  prior  to  the  time  of  the  exe- 
cution of  the  bond  in  suit.  In  this  assumption  the 
learned  judge  usurped  the  functions  of  the  jury.  It  was 
for  the  latter  to  determine,  upon  all  the  circumstances 
of  the  case,  whether  Gardiner  was  a  defaulter  at  the  time 
the  bond  was  executed;  and  if  he  was,  the  sureties 
therein  were  not  liable  for  his  dereliction.  Where  a 
second  bond  is  executed,  the  sureties  are  not  liable  for 
money  converted  by  the  officer  prior  to  its  execution, 
and  the  plaintiffs  are  bound  to  show  a  conversion  after 
the  execution  of  the  bond  sued  upon.  {Williams  v.  State, 
89  Ind.  570;  Governor  v.  Robbins,  7  Ala.  82;  Thompson 
V.  Dickerson,  22  Iowa,  360.)  In  the  last  case  cited  the 
court  said:  "This  bond  was  not  retrospective  in  Its 
terms,    and    in  such    a  case  there  can   be    no  ground    for 
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claiming  that  it  covered  past  delinquencies The 

money,  as  far  as  shown,  was  not  at  the  time  in  fact  in  the 
principal's  hands;  and  measuring  the  sureties'  liability, 
as  we  are  bound  to  do  by  strict  law,  we  cannot  ex- 
tend or  alter  the  terms  of  their  undertaking  so  as  to  cover 
past  delinquencies." 

In  Rochester  v.  Randall^  105  Mass.  295,  7  Am.  Rep.  519^ 
the  court  said:  "The  cause  of  action  against  him  arose  in 
1862,  when  he  rendered  his  account Wc  can- 
not regard  the  defendant's  bond  as  applying  to  it  ...  . 
In  Myers  v.  United  States,  i  McLean,  493,  it  is  said  that  it 
would  be  doing  great  injustice  to  a  surety  to  hold  him  re- 
sponsible for  a  default  consummated  before  he  became 
bound ;  and  in  Farrar  v.  United  States,  5  Pet  373,  it  is  said 
that  the  bond  should  be  made  retrospective  in  its  language^ 
if  it  is  intended  to  cover  past  derelictions,  and 
all  the  cases  cited  for  the  defendants  sustain  similar  views." 
(See,  also.  Potter  v.  Trustees,  11  Bradw.  280;  School  Dis- 
trict V.  McDonald,  39  Iowa,  564.)  In  Board  of  Education 
V.  Fonda,  yj  N.  Y.  358,  the  court  said :  "For  any  sum  paid 
to  a  principal  before  the  execution  of  a  bond  for  ofhcial  good 
conduct  there  is  but  one  ground  on  which  the  sureties  can 
be  held  to  answer,  and  that  is  that  the  principal  still  held  the 
money  in  bank  or  otherwise.  If  still  in  his  hands,  he  was, 
np  to  that  time,  bailee  to  the  public;  but,  if  he  had  become 
a  debtor  or  defaulter  thereto,  his  offense  was  already  con- 
summated." {Farrar  v.  United  States,  5  Pet.  372.)  It  was 
said  there  that  if  it  was  meant  to  cover  past  deeds,  the  bond 
should  have  been  made  retrospective,  and  that  the  sureties 
had  not  undertaken  against  his  past  misconduct  In  Vivian 
v.  Otis,  24  Wis.  520,  I  Am.  Rep.  199,  the  court  said:  "For 
any  moneys  paid  Otis  prior  to  the  execution  of  this  bond, 
and  in  his  hands  at  the  commencement  of  the  second  term, 
the  sureties  therein  became  answerable  to  the  county. 
But,  if  he  had  already  appropriated  to  his  own  use  any 
of  these  moneys,  he  had  been  guilty  of  a  breadi 
of  duty;  it  was  a  past  delinquencv  or  default  for  which 
they  never  became  responsible.    How  does   the   fact   that 
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Otis  was  his  own  successor  change  the  principle  of  law,  or 
enlarge  the  liability  of  the  sureties  on  the  second  bond? 
They  did  not  undertake  to  make  good  any  money  which 
he  had  already  misappropriated"    In  Buffalo   County  ▼. 
Fan  Sickel,  16  Neb.  363,  the  court  said:      "It  is  nowhere 
stated  in  the  petition  that  the  state  treasurer,  at  any  time 
during  his  said  term  covered  by  the  bond  sued  on,  had  a  dol* 
lar  of  the  county  money  in  his  hands As  I  under- 
stood it,  when  it  is  sought  to  hold  either  securities  or  prin- 
cipal for  moneys  which  the  principal  made  default  of  within 
a  certain  term,  although  he  may  nave  made  a  report  or  an 
official  statement  which  may  estop  him,  either  alone  or  with 
his  sureties^  to  deny  that  he  was  chargeable  with  the  moneys, 
it  must  be  charged  in  the  pleading  directly  as  a  fact  that 
he  had  the  money.    Clearly  this  must  be  so  upon  the  theory 
of  the  above  case,  because  we  held  that  the  sureties  might 
deny  that  their  principal  had  the  money  at  the  conunence- 
ment  of  the  term  for  which  they  were  security,  and  that  their 
liability  would  turn  upon  the  proof  of  that  fact,  not  upon 
the  fact  of  their  principal  having  stated,  in  a  report  or  state- 
ment, that  he  had  such  an  amount  of  the  county's  money  in 
his  hands;  and,  if  it  may  be  denied,  and  must  be  proved 
to  enable  the  plaintiff  to  recover,  it  follows  logically  that  it 
constitutes  the  material  part  of  the  cause  of  action  to  be 
alleged   in   the   petition."     In  Paw  Paw  v.  Bggleston,  25 
Mich.  39,  the  court  said:    "Neither  the  principles  involved 
in  this  case,  nor  their  proper  application,  are  in  any  way 
affected  by  the  fact  that  the  treasurer  for  the  second  year 
happened  to  be  the  same  person  who  had  held  the  office 
a  year  before." 

It  will  be  found  that  there  is  not  an  entire  agreement 
in  the  decided  cases  respecting  the  liabilities  of  sureties  on 
second  bonds,  but  the  rule  stated  is  deduced  from  the  weight 
of  authority,  and  is  the  more  rational  one. 

It  is  claimed  by  respondent  that  it  was  shown  conclu- 
sively that  the  day  after  the  giving  of  the  bond  Gardiner 
had  in  his  hands  $880.37  belonging  to  the  company;  that, 
thereafter,  $1,000  was  paid  to  him  for  the  company,  the 
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receipt  of  which  is  not  shown  on  the  books;  that  between 
February  15,  1889,  and  September  i,  1889,  Gardiner  fre- 
quently paid  into  the  treasury  of  the  company  large  sums  of 
money,  which  must  have  been  collected  by  him  a  long  time 
prior  thereto,  and  which  was  properly  applied  in  payment 
of  the  first  or  oldest  debt. 

It  is  true  the  record  shows  that  Gardiner  paid  to  the  treas- 
urer $718.78  more  than  he  had  received  subsequent  to  Feb- 
ruary i6th,  and  prior  to  September  i,  1889,  so  far  as  the 
books  showed,  but  there  is  nothing  to  show  the  source  from 
which  these  moneys  were  received.  If  they  were,  in  fact, 
moneys  collected  by  him  prior  to  the  execution  of  the  bond, 
as  claimed  by  the  respondent,  they  would  to  the  extent 
stated,  $718.78,  have  gone  to  pay  off  the  prior  indebtedness, 
and  the  same  is  true  if  they  were  taken  from  the  private 
funds  of  Gardiner.  This,  however,  would  not  cure  the  error 
of  the  instruction,  which  covers  the  whole  amount  of  the 
defalcation.  If  the  money  referred  to  was  actually  collected 
subsequent  to  February  16,  1889,  we  cannot  agree  with  re- 
spondent in  his  contention  that  the  company,  at  least  in  tfie 
absence  of  direct  instructions  from  the  secretary  to  apply 
it  to  the  prior  indebtedness,  could  so  appropriate  tfie 
money  and  render  the  defendant  liable  for  the  de- 
linquency. The  court  in  allowing  this  would  be  robbing 
Peter  to  pay  Paul.  In  Porter  v.  Stanley,.  47  Me.  515, 
it  appeared  that  Stanley  was  collector  of  taxes  for  the 
years  1854,  1855,  and  1856,  and  gave  bonds  with  differ- 
ent sureties.  As  collector  for  the  year  1854  he  received 
moneys,  and  omitted  to  pay  a  portion  of  the  same  into  the 
treasury.  The  selectmen  appropriated  from  moneys 
received  on  the  assessment  for  the  years  1855,  1856, 
sufficient  to  balance  the  deficiency  for  the  year  1854,  with- 
out the  request  of  Stanley,  who  nevertheless  con- 
sented thereto.  The  court  said:  "The  appropriations  so 
made  were  manifestly  inequitable,  as  respects  tfie 
sureties,  and,  by  the  authorities  cited  for  the  plaintiffs,  can- 
not  be  upheld.  It  it  said,  in  the  opinion  of  the 
court  in  the  case  of  United  States  v.  January,  7  Cranch. 
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572;  'It  will  be  generally  admitted  that  moneys  arising, 
due  and  collected  subsequently  to  the  execution  of  the  second 
bond,  cannot  be  applied  to  the  discharge  of  the 
first  bond,  without  manifest  injury  to  the  surety  in  the 
second  bond.'"  (See,  also,  Rogers  v.  State,  99  Ind.  224; 
Bryant  v.  Owen,  1  Ga.  355.)  In  Phipshurg  v.  Dickinson, 
78  Me.  459,  it  was  claimed  that,  it  appearing  that  the  col- 
lector had  paid  over  during  the  three  years  more  than  he 
had  collected  on  the  assessment  for  the  first  year,  the  law 
presumes,  in  the  absence  of  proof,  that  he  performed  his 
legal  duty,  and  paid  over  all  that  he  collected  for  that  year. 
The  court  said:  ''But  the  legal  presumption  is  just  as 
strong  as  to  each  of  the  other  years,  and,  as  he  could  not 
legally  appropriate  as  against  his  sureties  what  he  received 
on  one  assessment  in  payment  of  what  he  received  on 
another,  the  law  will  not  apply  the  payments  to  the  oldest 
debt"  Speaking  of  presumptions  in  the  absence  of  proof, 
the  supreme  court  of  Illinois,  in  Trustees  v.  Smith,  88  111. 
185,  said:  "It  is  insisted  that  it  is  the  presumption  that  the 
amount  was  then  on  hand  at  the  expiration  of  the  first  term. 
We  do  not  admit  that.  The  defalcation  is  established,  but 
the  time  at  which  it  occurred,  whether  during  the  first  term 
or  subsequent  to  the  reappointment,  does  not  appear, 
and  we  do  not  see  why  it  may  not  as  well  be  presumed  that 
the  treasurer  misappropriated  the  money  during  the 
time  of  his  first  term  of  office  as  during  the  time 
which  elapsed  after  his  reappointment."  The  question 
as  to  when  the  defalcation  occurred  is  one  of  fact,  to 
be  detemined  by  the  jury  upon  all  the  circumstances 
of  the  case.  In  Bockenstedt  v.  Perkins,  73  Iowa,  25, 
the  court  held  that  evidence  that  a  guardian  had  re- 
ceived money  only  six  days  previous  to  the  giving  of  the 
bond  was  admisssible,  as  tending  to  show,  or  raise  a  pre- 
sumption, that  he  had  it  when  the  bond  was  executed.  In 
the  case  at  bar  there  is  evidence  tending  to  show  that  the 
$880.37  referred  to  was  collected  at  least  six  months  prior 
to  the  time  of  the  execution  of  the  bond  (pp.  87- 
93.)     The    by-laws    required    the    secretary   of    the    com- 
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pany  to  "keep  an  accurate  record  of  the  proceedings  of  such 
meetings,  ....  receive  and  collect  all  moneys  due 
or  payable  to  the  company,  and  pay  the  same  to  the  treasurer 
forthwith,  taking  his  receipt  therefor."  The  jury  might 
fairly  have  inferred  from  this  and  all  circumstances  that  he 
had  converted  the  money  to  his  own  use  prior  to  the  giving 
of  the  bond.  At  least  we  cannot  say  there  is  no  evidence  to 
induce  such  a  conclusion.  Cases  cited  in  which  the  delin- 
quent officers  were  public  officials,  and  entitled  to  retain  the 
moneys  collected  until  the  end  of  the  term,  are  not  in  point. 
Here  it  was  the  duty  of  the  secretary  to  turn  the  money 
over  to  the  treasurer  immediately,  or  within  a  reasonable 
time  at  least  after  he  received  it.  The  provision  requiring 
the  secretary  to  turn  over  the  money  forthwith  was  not  an 
idle  one,  and  the  sureties  had  the  right  to  assume  that  the 
board  would  enforce  it.  If  it  had  been  faithfully  ob- 
served, the  question  in  this  case  would  never  have 
arisen.  In  Street  v.  Laurens,  5  Rich.  Eq.  251,  the  court 
said:  ''But,  admitting  the  construction  of  the  decree  of 
1836  contended  for  on  behalf  of  the  appellants,  and  that 
the  master  was  not  ordered  to  invest  this  ftmd  by  that 
decree,  this  court  is  of  the  opinion  that  the  master  com- 
mitted a  default  in  not  depositing  the  fund  in  bank,  as  re- 
quired by  the  act  of  1840.  And  this  default  having 
been  committed  during^  those  official  terms  for  which 
Mrs.  Laurens  was  his  surety,  she  becomes  on  that  account 
liable."  We  do  not  deem  it  necessary  to  indorse  this  propo- 
sition to  the  extent  stated.  A  failure  to  pay  over 
money  to  the  treasurer  forthwith,  or  at  any  other 
specific  time,  may  be  merely  a  breach  of  duty,  not 
amounting  to  a  default,  but  it  is  certainly  an  important  ele- 
ment in  determining  whether  there  has  been  a  default,  that 
there  has  been  a  long  delay  unaccounted  for  in  the  pa3rment 
of  the  money,  in  violation  of  some  statutory  provision  or 
by-law. 

It  is  claimed  by  the  appellant  that  the  evidence  does 
not  support  the  verdict,  and,  as  we  understand  the 
testimony  of  the  experts  and  that  of  the  plaintiff's  treas- 
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urer,  the  secretary  actually  turned  over  to  the  plaintiff 
all  of  the  moneys  collected  by  him  except  $91.61.  As- 
suming that  he  had  in  his  hands  at  the  time  of  the  execution 
of  the  bond  $880,37,  he  collected  altogether  "15,073.52,  and 
turned  over  $14,982.91,  as  shown  by  the  books.  This  would 
leave  a  balance  of  $90.61  as  stated  before,  but  it  is  claimed 
that  as  there  is  no  record  in  the  books  of  the  Beockman 
check  for  $1,000  it  is  apparent  that  he  failed  to  turn  over 
$1,091.61.  It  is  the  fact,  however,  and  not  the  condition  of 
the  books,  which  fixes  the  liability  of  these  defendants.  It  is 
in  evidence  and  undisputed,  as  we  understand  the  record, 
that  the  check  of  Beockman  was  paid  by  the  bank  of 
Anaheim  and  credited  to  the  account  of  the  plaintiff  (p.  85). 
There  is  nothing  to  show  that  the  secretary  ever  drew  the 
money  out  The  thousand  dollars  may  still  be  on 
deposit  in  the  bank.  There  is  nothing  to  show  the  con- 
dition of  the  plaintiff's  account  at  the  bank.  Furthermore, 
the  secretary  hunsclf  testified  that  of  the  $1,15242 
receipted  for  by  him  on  August  10,  1889,  this  identical 
$1,000  was  a  part.  The  defendants  introduced  a  deposit  tag 
for  money  deposited  in  the  bank  of  Anaheim  "by  the 
Anaheim  Union  Water  Company,  per  J.  S.  Gardiner,  secre- 
tary, August  7,  1889,"  $1,000,  and  it  was  stipulated  by 
counsel  "that  said  tag  was  the  original,  showing  the  deposit 
of  the  Beockman  check."  Thereafter  the  treasurer  was 
called  in  rebuttal  and  testified,  when  shown  said  tag  and  his 
receipt  for  $1,152.40  of  August  loth,  that  the  thou- 
sand dollars  mentioned  in  the  tag  "was  a  portion 
of  that  receipt,"  and  stated  that  at  the  time  the  receipt 
was  given  Dr.  Gardiner  handed  him  a  piece  of  brown 
paper  containing  memoranda  showing  the  several 
items  which  went  to  make  up  the  $1,152.40  mentioned  in  the 
receipt 

The  court  erred  in  admitting  testimony  as  to  the  amounts 
actually  received  and  paid  in  by  Gardiner  between 
September  i  and  October  5,  1889.  The  com- 
plaint   charges    that    the    defendant,  Gardiner,    as    secre- 
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tary,  had  in  his  hands  $880.37  on  the  sixteenth  day  of 
February,  1889,  the  property  of  the  piaintiflf,  and 
subsequently  thereto,  and  prior  to  the  first  day  of  Septem- 
ber, collected  and  received  for  plaintiff  the  sum  of 
$IS»I93-IS»  aggregating  the  sum  of  $16,073.52,  of  which 
simi  so  received  by  him  prior  to  said  first  day  of  September, 
he  turned  over  to  plaintiff  the  total  sum  of  $14,982.91,  leav- 
ing a  balance  on  said  first  day  of  September  of  $1,091.61. 
The  inquiry,  therefore,  should  have  been  confined  to  the 
period  stated.  The  entries  in  the  books  made  subsequeift 
to  September  ist  might  have  been  admissible  in  evidence  to 
show  how  much  was  collected  between  the  dates  named, 
because  the  testimony  shows  that  entries  were  made  six 
months  after  the  transactions;  that  the  books  did  not  bal- 
ance; that  the  records  were  kept  on  loose  papers,  one  entry 
of  $14,000  having  been  made  on  the  back  of  a  photograph, 
and  one  of  the  witnesses  testified  that  no  one  could  tell  from 
the  books  how  much  was  received  subsequent  to  February 
16,  1889,  and  that  the  correct  balance  might  be  one  dollar  or 
it  might  be  $10,000.  The  records  being  in  this  condition,  as 
stated  before,  the  books  may  have  been  admissible  as  evi- 
dence of  what  had  been  collected  prior  to  September  ist, 
but  they  were  not  admissible  to  show  what  was  collected 
subsequently  to  that  date. 

We  see  no  merit  in  any  other  exception.  The  exception 
to  the  refusal  of  the  court  to  give  instruction  No.  11,  which 
is  the  only  one  other  than  the  above  referred  to  worthy  of 
notice,  is  not  well  taken.  The  officers  of  the  com- 
pany may  have  had  "reason  to  know  and  believe  that  the 
said  Gardiner  had  failed  in  his  duty  to  pay,  in  that  he  had 
failed  to  pay  over  the  said  sum  to  the  treasurer 
of  said  company,"  and  failed  to  communicate  the 
fact  to  the  sureties,  yet,  unless  there  was  fraud — 
an  actual  intent  to  conceal,  or  culjteble  negligence — 
the  sureties  would  not  be  released  from  their  lia- 
bility. {Guardian  Fire  etc,  Assur.  Co.  v.  Thompson, 
68  Cal.  208;  Bostwick  v.  Van  Voorhis,  91  N.  Y.  357;  Roper 
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V.  Trustees,  91  111.  519;  Aetna  Life  Ins.  Co.  v.  Mabbett,  18 
Wis.  667;  Charlotte  etc.  Railroad  Co.  v.  Cow,  59  Ga.  694; 
27  Am.  Rep.  403.) 

The  judgment  and  order  are  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

Harrison,  J.,  and  Garoutte,  J.,  concurred. 


[No.  19226.     Department  One.— March   1,  1894.1 

NAT  KENNEDY,  Respondent,  v,  THE  CALIFORNIA 
SAVINGS  BANK  et  al..  Defendants.  THE  CALI- 
FORNIA NATIONAL  BANK,  Appellant. 

OoBPORATiONB-^UioBA  Vxsuh— BsTOPPBL. — The  defense  of  ultra  wres 
Ss  looked  upon  by  courts  with  disfavor  whenever  It  Is  pre- 
sented for  the  purpose  of  avoiding  an  obligation  which  a  cor- 
poration has  assumed  merely  in  excess  of  the  powers  conferred 
upon  it,  and  not  in  violation  of  some  express  prohibition  ot 
the  statute;  and  courts  are  inclined  to  treat  the  corporation 
as  estopped  from  setting  up  such  defense  in  all  cases  where  it 
'  has  received  and  retains  the  benefit  of  the  transaction,  and 
seeks  by  this  plea  to  avoid  its  correlative  obllflration. 

Ilfcp— BAKKB — OWNSRSRIP     OF     StOOK — ^LlABlLITT     FOR     iNDBBTBDNBBtw— A 

national  bank  which  has  received  the  stock  of  a  savings  bank, 
and  still  retains  it,  and  has  received  dividends  thereon,  is 
estopped  from  denylngr  its  liability  for  Its  proportion  of  the 
Indebiedness  of  the  sayiners  bank  contracted  during  the  time 
of  its  ownership  of  stock  therein. 

ttu— PowKB  or  National  Bank — Sharks  in  anothxb  Corporation. — a 
national  bank  is  not  expressly  prohibited  from  becomlngr  a 
stockholder  In  another  corporation,  and  may  take  shares  In 
another  corporation  as  collateral  security  for  a  loan  made  by 
it.  or  in  satisfaction  for  a  loan  for  which  it  had  been  pledged 
to  it  as  security. 

IRl— NoncB  TO  Third  Pxrsons — Prbsumptionb. — The  national  bank 
having  registered  itself  upon  the  books  of  the  savings  bank  as 
a  stockholder,  a  person  dealing  with  the  savings  bank  will  be 
iustifled  in  assuming  that  the  national  bank  has  become  such 
stockholder  by  virtue  of  a  transaction  within  its  power  rather 
than  in  violation  of  the  laws  of  its  creation,  and' strangers  hav- 
ing no  notice  in  fact  of  an  unlawful  purpose  are  entitled  to  rely 
upon  the  presumption  of  law  that  the  stock  was  held  for  the 
lawful  purposes  of  the  corporation. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 
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James  E.  Wadham^  for  Appellant. 

A  banking  corporation  cannot  purchase  stock  in  other 
corporations  unless  expressly  authorized  by  its  charter  or  by 
law  to  do  so.  {First  Nat.  Bank  v.  National  Bank  of  Balti- 
more, 92  U.  S.  122 ;  Mutual  Sav.  Bank  etc.  Assn.  v.  fVilcox, 
24  Conn.  153,  159;  Weckler  v.  First  Nat.  Bank,  42  Md.  581, 
590,  591;  Berry  v.  Yates,  24  Barb.  199,  210;  Central  R.  /?• 
Co.  V.  Collins,  40  Ga.  628;  Hazlehurst  v.  Savannah  etc*  R. 
R.  Co.,  43  Ga.  57;  Franklin  Co.  v.  Lewiston  Sav.  Bank^  68 
Me.  43;  Fowler  v.  Scully,  72  Pa.  St.  456;  13  Am.  Rep.  699; 
I  Morse  on  Banks  and  Banking,  sec.  59;  Sackefs  Harbor 
Bank  V.  Letvis  Co.  Bank,  11  Barb.  213;  Ashbury  R.  R.  etc. 
Co.  V.  Riche,  L.  R.  7  H.  t,.  653.)  Acts  not  within  the  gen- 
eral scope  of  the  powers  of  a  national  banking  corporation 
are  void  in  toto  as  a  corporate  act  (Zoltman  v.  San  Fran- 
cisco, 20  Cal.  109;  81  Am.  Dec  96;  New  York  Firemen  Ins. 
Co.  V.  B/y,  5  Conn.  560;  13  Am.  Dec.  100.)  The  bank  is 
not  estopped  from  setting  up  the  defense  of  ultra  vires. 
{Pennsylvania  etc.  R.  R.  y.  St.  Louis  etc.  R.  R.  Co.,  118 
U.  S.  307;  Thomas  v.  West  Jersey  R.  R.  Co.,  loi  U.  S.  86; 
Central  Trans.  Co.  v.  Pullman  Palace  Car  Co.,  139  U.  S.  24- 
See,  also.  Miners^  Ditch  Co.  v.  Zellerbach,  37  Cal.  543,  578; 
99  Am.  Dec.  300;  Green's  Brice's  Ultra  Vires,  748;  Mc- 
Pherson  v.  Foster,  43  Iowa,  48;  22  Am.  Rep.  215;  Proflfatt 
on  Corporations,  sec.  354,  note.) 

William  H.  Fuller,  and  Works  &  Works,  for  Respondent 

The  California  National  Bank  having  placed  in  its  treas- 
ury dividends  upon  tfie  stock  which  it  holds  in  the  Califor- 
nia Savings  Bank  it  should  not  be  permitted  to  set  up  the 
defense  of  ultra  vires.  (Main  v.  Cassery,  67  Cal.  127 ;  Pix- 
ley  V.  Western  Pac.  R.  R.  Co.,  33  Cal.  183;  91  Am.  Dec. 
623 ;  Bradley  v.  Ballard,  55  111.  413) 

Harrison^  J. — During  the  year  1891  the  plaintiff  deposited 
with  the  California  Savings  Bank,  one  of  the  de- 
fendants herein,  different  sums  of  money,  for  which 
the  said  defendant  issued  to  him  its  several  certificates  of 
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deposit,  amounting  in  the  aggregate  to  forty-five  thou- 
sand dollars.  On  the  12th  of  November,  1891,  the  plain- 
tiflE  demanded  of  the  savings  bank  payment  of  the 
amount  of  said  certificates,  and,  upon  its  refusal, 
brought  this  action,  making  the  other  defendants  parties 
to  the  action,  for  the  purpose  of  recovering  from 
them  their  proportion  of  said  indebtedness  as  stockholders  in 
the  California  Savings  Bank.  Judgment  was  recovered 
against  the  savings  bank  for  the  full  amount  of  the  claim, 
and  against  the  other  defendants  for  their  respective  propor- 
tions thereof  as  such  stockholders.  The  California  National 
Bank,  one  of  the  defendants,  has  appealed  upon  the  ground 
that  by  virtue  of  the  statutes  under  which  it  is  organized  it 
had  no  power  to  become  a  stockholder  in  another*  corpora- 
tion, and  that  its  act  in  becoming  such  stockholder  is  so  far 
ultra  vires  that  it  cannot  be  made  liable  for  any  portion  of 
the  indebtedness  of  the  corporation.  The  California 
Savings  Bank  was  organized  January  13,  1890.  September 
19,  1890,  nine  hundred  and  ninety  shares  of  its 
capital  stock  was  issued  to  J.  W.  Collins,  cashier 
of  the  California  National  Bank,  and  on  January  2, 
1891,  the  certificates  representing  these  shares  were  can- 
celed, and  one  certificate  therefor  was  issued  to  the  Cali- 
fornia National  Bank,  and  was  thereafter  held  by  it  until 
after  the  commencement  of  this  action.  During  this  period 
two  dividends  upon  the  stock  were  paid  by  the  savings  bank 
to  the  appellant. 

The  defense  of  ultra  vires  is  looked  upon  by  courts  with 
disfavor  whenever  it  is  presented  for  the  purpose  of  avoid- 
ing an  obligation  which  a  corporation  has  assumeS 
merely  in  excess  of  the  powers  conferred  upon  it,  and  not 
in  violation  of  some  express  prohibition  of  the  stat- 
ute. Courts  are  inclined  to  treat  the  corporation  as 
estopped  from  setting  up  this  defense  in  all  cases  where 
It  has  received  and  retains  the  benefit  of  the  transaction, 
and  seeks  by  this  plea  to  avoid  its  correlative  obli- 
gation. 

In  Evans  v.  Bailey,  66  Cal.  112,  an  action  was  brought 

CI.  Cak— 81 
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against  the  stockholders  of  the  California  Fruit  and 
Meat  Shipping  Company  to  recover  from  them  their  respec- 
tive proportions  of  certain  indebtedness  to  the  plaintiff  of 
that  corporation.  One  of  these  defendants  was  the 
People's  Ice  Company,  another  corporation  which  held 
a  thousand  shares  of  the  capital  stock  of  the  cor- 
poration debtor,  and  to  its  objection  that  it  was  ultra 
vires  for  it  to  hold  stock  in  another  corporation,  it 
was  held  that  as  it  did  not  appear  that  it  was  not 
within  the  scope  of  its  power  to  hold  stock  in  the  defendant 
corporation  under  any  circumstances,  for  any  pur- 
pose, and  as  the  circumstances  under  which  it  had 
acquired  the  stock  were  not  shown,  the  defense 
could  nol^be  maintained. 

There  is  no  provision  in  the  statute  by  which  a  na- 
tional bank  is  expressly  prohibfted  from  becoming  a  stock- 
holder in  another  corporation,  and,  while  it  may  be  conceded 
that  its  subscription  to  the  shares  of  another  corporation 
would  be  so  far  in  excess  of  the  powers  conferred  by  the 
statute  under  which  it  is  organized  that  the  executory  con- 
tract therefor  would  not  be  enforced,  it  by  no  means  follows 
that,  if  such  contract  is  executed,  and  it  has  been  registered 
as  such  stockholder,  it  is  not  entitled  to  a  voice  in  its  cor- 
porate management,  or  to  its  share  of  the  corporate  earnings 
while  the  corporation  is  in  existence,  or  of  its  assets  upon  a 
dissolution  thereof.  It  may  take  shares  in  another  corpora- 
tion as  collateral  security  for  a  loan  made  by  it,  and,  if  the 
loan  is  not  paid,  it  may  become  the  owner  of  those  shares, 
and  have  them  registered  in  its  name  upon  the 
books  of  that  corporation ;  and  in  such  a  case  it  is  sub- 
ject to  the  same  liabilities  as  any  other  stockholder.  In  Na- 
tional Bank  V.  Case,  99  U.  S.  628,  the  bank  had  become  a 
stockholder  in  another  corporation  under  such  cir- 
cumstances, and  it  was  held  to  be  liable  for  its  proportion 
of  the  debts  of  the  corporation  in  which  it  had 
been  a  stockholder,  although  it  had  transferred  the 
stock  to  one  of  its  clerks  for  the  purpose  of  avoiding 
such  liability. 
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As  the  appellant  herein  could  have  taken  the  stock  of 
the  savings  bank  in  satisfaction  of  a  loan  for  which  it  ha<) 
been  pledged  to  it  as  security,  it  was  within  the 
scope  of  its  power  to  become  a  stockholder  therein,  so 
that  it  cannot  be  said  that  it  was  prohibited  by  statute  from 
becoming  such  stockholder.  H:v'.ng  caused  itself  .Q 
be  registered  upon  the  books  of  the  corporation  as 
a  stockholder,  any  person  dealing  with  the  corporation 
would  be  justified  in  assuming  that  it  had  become  such 
stockholder  by  virtue  of  a  transaction  within  its  power, 
rather  than  in  violation  of  the  laws  of  its  creation,  and, 
so  long  as  it  held  itself  out  as  such,  it  ought  not  to  be 
permitted  to  defend  against  its  liability  as  such  stockholder 
by  showing  that  it  had  become  such  in  violation  of  law. 
"Strangers  are  presumed  to  know  the  law  of  the  land,  and 
they  are  bound  when  dealing  with  corporations  to  know 
the  powers  conferred  by  their  charter.  These  are  open  to 
their  inspection,  and  it  is  easy  to  determine  whether  the  act 
is  within  the  scope  of  the  general  powers  conferred  for  that 
purpose,  but  they  have  no  access  to  the  private  papers  of 
the  corporation,  or  to  the  motives  which  govern  directors 
and  stockholders,  and  no  means  of  knowing  the  purposes  for 
which  an  act  that  may  be  lawful  for  some  purposes  is  done. 
The  very  fact  that  the  appointed  officers  of  the  corporation 
assume  to  do  an  act  in  the  apparent  performance  of  their 
duties,  which  they  are  authorized  to  perform  for  the  law- 
ful purposes  of  the  corporation,  is  a  representa- 
tion to  those  dealing  with  them  that  the  act  performed 
is  for  a  proper  purpose,  and  such  is  the  presump- 
tion of  the  law,  and  upon  this  presumption  strangers,  havfag 
no  notice  in  fact  of  the  unlawful  purpose,  are  entitled  to 
rely."  (Miners^  Ditch  Co.  v.  Zellerbach,  37  Cal.  587;  99 
Am.  Dec.  30.) 

The  appellant  has  not  repudiated  the  agreement  under 
which  it  received  the  stock,  but  still  retains  it,  and,  so 
far  as  is  shown  by  the  record,  claims  to  be  the  owner  of 
it,  and  to  share  in  all  the  earnings  and  assets  of  the 
corporation.    During  the   period    that   it   has   claimed   to 
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be  such  owner  it  has  received  dividends  out  of  the  assets 
of  the  savings  bank,  and  to  that  extent  dimfnished  the  cor- 
porate property  which  otherwise  might  have  been  appro- 
priated in  satisfaction  of  the  plaintiff's  claim.  (See  Mitch- 
ell V.  Beckman,  64  Cal.  117.)  Having  had  the  benefit  of 
the  transaction,  and  stiU  enjo3ring  its  fruits,  it  is  estopped 
from  denying  a  liability  which  is  correlative  to  such  benefit 
and  fruits,  and  dependent  thereon.  (See  Morse  on  Bank- 
ing* sec.  735.) 
The  judgment  and  order  are  affirmed. 

Garoutt«,  J.,  and  Paterson,  J.,  concurred. 

Hearing  in  Bank  denied. 


[No.  18147.     In  Bank.— March  1,  1894.] 

J.    E.    CHAPIN    CT    AL.,    Respondents,    v..  ALBERT 
BROWN,  Appellant. 

PABTNBR8HIP — CONTRACT      WITH      iNDITIDnAL      PARTNIBfl ^PUSCBJLSB     CT 

LUlCBSa— DXSTnrCT  PASTiaBtSHlP — ^Amioniisnt — ^Notatioh. — Whw 
a  partnership  In  the  business  of  manufaoturlns  ftnd  selling 
lumber  made  a  contract  with  two  of  its  members  for  the  pur- 
chase of  lumber  who  constituted  a  distinct  copartnership,  from 
which  one  of  the  partners  withdrew,  and  into  which  from  time 
to  time  third  parties  became  interested  under  assignments  ot 
the  purchaalnfiT  contract,  one  of  fhe  original  partners  retaining 
an  interest  In  the  purchasing  contract  during  all  transaettons 
under  It,  the  mere  fact  that  the  lumber  was  delivered  to  and 
paid  for  by  the  new  partnership  as  constituted  of  different 
members  at  the  time  of  the  delivery  and  payments  made,  wlta- 
out  the  consent  of  the  original  partnership  to  any  release  of 
liability  upon  the  past  of  the  partners  to  whom  the  purclias- 
irg  contract  was  made,  or  to  accept  the  new  partners  in  the  pur- 
chasing contract  in  their  stead  for  any  part  of  the  obligation, 
does  not  establish  a  novation  of  the  purchasing  contract,  and 
one  of  the  partners  with  whom  It  was  originally  made  is  IndlTld- 
ually  liable  for  all  Indebtedness  due  to  the  original  partaership 
upon  the  purchase  of  lumber  under  the  contract,  by  the  new 
partnership. 

Id. — ACTION    TO    DlSSOLTS   PARTNSRSRIP — ^ACCOUNTXNO— pABTIBBd — ^In    an 

action  to .  dissolve  the  original  partnership,  and  to 
enforce  the  liability  of  one  of  its  members  for  a 
balance  due  upon  the  purchasing  contract,  the  strangers  who 
became  members  of  the  new  firm,  under  the  assignment  of  th« 
purchasing  oontraot,  are  not  neoessary  parties  to  thm  ao- 
oounting. 
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lo. — PuscHABs  or  Loos  TTbou  Thibo  PSR80N8. — ^Whero  loffs  were  pur* 
chased  by  the  new  partnership  from  third  persons,  and  sawed 
in  the  mill  belonffinfir  to  the  original  partnership.  It  is  error 
for  the  orlfiTlnal  partnership  to  charere  a  copartner  Interested 
In  the  purchasing  contract,  the  contract  price  for  such  lumber, 
and  his  liability  Is  limited  to  payment  for  the  use  of  the  mill 
in  sawlnsr  the  logrs  at  the  rate  chargreable  for  sawins  only. 

Id. — LuiiBBR  PABTMKtsKTr. — ^An  association  of  persons  for  the  put- 
pose  of  carrying  ^n  business  together  and  dividinfir  the  profits 
betewen  .hem,  und  engraved  in  the  manufacture  and  sale  of 
lumber,  under  the  name  of  the  **8uffar  Pine  Mill  and  Lumber 
Co.,"  Is  a  partnership. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Fresno 
County  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

F.  P.  Dazndson,  for  Appellant 

/.  R.  Webb,  and  L.  L.  Cory,  for  Respondents. 

The  CoujRT.— On  August  15,  1887,  the  plaintiffs  and 
the  defendant  were  copartners,  doing  business  in  the  firm 
name  of  "Sugar  Pine  Mill  and  Lumber  Co."  Their  busi- 
ness was  that  of  manufacturing  and  selling  lumber.  They 
owned  160  acres  of  timber  land,  upon  or  near  which  they 
had  built  a  sawmill. 

On  August  15,  1887,  a  written  contract  between  the  co- 
partnership and  two  of  its  individual  members,  namely, 
Chapin  and  the  defendant,  Brown,  was  executed,  by  which 
the  copartnership  agreed  to  sell  to  Chapin  and  Brown,  and 
the  latter  agreed  to  purchase,  all  the  lumber  to  be  sawed 
from  the  timber  then  standing  or  fallen  on  the  said  160 
acres  of  land,  "or  that  may  be  sawed  in  the  mill  of  the  said 
parties  of  the  first  part  (the  copartnership)  from  other 
claims  before  finishing  sawing  the  timber  from  the  above- 
described  claim"  (the  160  acres),  at  the  price  of  nine  dollars 
per  thousand  feet,  to  be  delivered  in  the  mill-yard.  The 
parties  of  the  first  part  further  agreed  that  after  tl^e  year 
1887  they  would  deliver,  as  aforesaid,  "an  annual  amount  of 
one  million  feet  or  more  at  the  option  of  the  said  second 
parties." 
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The  agreement  contains  other  stipulations  not  relevant  to 
the  issues  in  this  case. 

On  the  same  day  (August  15,  1887)  another  agree- 
ment was  executed  between  the  copartnership  and  two 
others  of  its  members,  namely,  T.  E.  Peckinpagh,  and  Charles 
Peckinpagh,  by  which  the  latter  agreed  to  cut,  haul,  and 
saw  into  lumber  all  the  timber  on  said  160  acres  of  land, 
and  to  stack  the  lumber  in  said  mill-yard,  for  which  they 
were  to  be  paid  six  dollars  per  thousand  feet  As  to  the 
amount  of  lumber  to  be  sawed,  they  agreed  to  be  governed 
by  the  above-mentioned  contract  with  Chapin  and  Brown. 
For  the  purpose  of  performing  this  contract  they  were  to 
have  the  use  of  said  mill,  but  were  to  keep  it  in  repair.  This 
contract  also  contains  matters  not  material  to  this  case. 

Chapin  and  Brown  assumed  to  constitute  a  distinct 
copartnership,  under  the  firm  name  of  "North  Fork  Lum- 
ber Co."  and  transacted  the  business  under  their 
contract  with  the  Sugar  Pine  Mill  and  Lumber  Company  in 
that  name;  but  at  some  time  prior  to  January  i,  1888, 
Chapin  assigned  his  interest  in  thc'r  contract  with  the 
Sugar  Pine  Mill  and  Lumber  Company  to  Brown,  who 
agreed  with  him  to  perform  all  its  obligations,  and  with- 
drew from  the  North  Fork  Lumber  Company.  Brown 
continued  the  business  under  the  contract  in  the  name  of 
North  Fork  Lumber  Company  until  January,  1888, 
when  he  assigned  an  interest  in  the  contract  to  John 
Bartram;  and  on  May  i,  1888,  assigned  another  in- 
terest to  B.  F.  Ellis.  After  these  assignments  Brown,  Bart- 
ram, and  Ellis  constituted  the  North  Fork  Lumber  Company, 
and  conducted  the  business  with  the  Sugar  Pine  Mill 
and  Lumber  Company  under  the  lumber  contract  in 
that  name. 

In  the  fall  of  1888  T.  E.  and  Charles  Peckinpagh  as- 
signed their  contract  with  the  Sugar  Pine  Mill  and 
Lumber  Company  of  August  15,  1887  (above  set  out) 
to  the  North  Fork  Lumber  Company.  By  the  perform- 
ance of  this  contract  on  the  part  of  the  Peckinpaghs 
the    North    Fork    Lumber    Company    became    entitled    to 
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receive  from  the  Sugar  Pine  Mill  and  Lumber  Company 
six  dollars  per  thousand  feet  for  manufacturing  the 
lumber  which  they  were  to  purchase  from  the  latter 
company  at  the  price  of  nine  dollars  per  thousand.  From 
and  after  this  assignment  by  the  Peckinpaghs,  Charles  Peck- 
inpagh  was  employed  by  the  North  Fork  Lumber  Company 
at  a  salary,  to  do  the  sawing,  and  he  continued  in  that 
position  during  the  years  1890  and  1891. 

The  object  of  this  action  is  to  dissolve  the  Sugar  Pine 
Mill  and  Lumber  Company,  to  compel  an  accounting  be- 
tween its  members,  and  especially  between  the  co-partnership 
and  the  defendant,  who,  it  is  alleged,  owes  the  concern  a 
balance  of  $3,090  for  lumber  delivered  to  the  North  Fork 
Lumber  Company  during  the  year  1890,  under  the  contract 
first  above  mentioned,  called  the  "purchasing  contract." 
The  court  found  him  to  be  individually  responsible  on  that 
contract,  and  that  he  was  indebted  on  that  account  to  the 
other  members  of  the  company  as  follows:  To  Charles 
Peckinpagh,  $427.45;  to  T.  E.  Peckinpagh,  $471.85;  to  J. 
E.  Chapin,  $483.80,  amounting  to  $1,383.18;  and  conse- 
quently that  he  was  indebted  to  the  copartnership  (of  which 
he  was  an  equal  member)  in  the  sum  of  $1,844.14.  The 
judgment  was  in  accordance  with  this  finding.  The  defend- 
ant appeals  from  the  judgment  and  from  an  order  denying 
his  motion  for  a  new  trial. 

I.  The  appellant  contends  that  there  was  a  novation 
of  the  purchasing  contract  by  which  the  assignees  of  portions 
thereof  were  substituted  for  the  original  contractors  (Brown 
and  Chapin)  by  consent  of  the  Sugar  Pine  Mill  and  Lum- 
ber Company,  and  therefore  that  appellant  is  not  individual- 
ly liable,  as  found  by  the  court.  It  is  not  claimed,  however, 
that  there  was  any  evidence  of  such  novation,  or  consent 
thereto,  by  the  Sugar  Pine  Mill  and  Lumber  Company,  other 
than  the  facts  that  the  lumber  was  delivered  to  and  paid  for 
(so  far  as  payments  were  made)  by  the  North  Fork  Lumber 
Company,  as  constituted  at  the  time  of  such  delivery  and 
payments.     Brown   never  assigned   all  his  interest  in   the 
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purchasing  contract^  but  remained  a  member  of  the 
North  Fork  Lumber  Company  during  all  its  transac- 
tions with  the  Sugar  Pine  Mill  and  Ltmiber  Company.  Nor 
is  there  any  evidence  that  the  latter  company  ever  agreed 
or  consented  to  discharge  him  or  Chapin  from  their  obliga- 
tion on  that  contract,  or  to  accept  Bartram  or  ElUs  in  their 
stead  for  any  part  of  such  obligation.  No  objection  on  ttic 
ground  of  misjoinder  or  nonjoinder  of  parties  to  the  action 
was  made  by  demurrer  or  answer,  or  otherwise,  in  the  court 
below,  nor  is  any  point  made  here  on  this  ground.  All 
the  parties  to  the  purchasing  contract,  and  all  the  members 
of  the  Sugar  Pine  Mill  and  Lumber  Company  were  before 
the  court,  and,  as  there  is  no  novation  of  that  contract, 
neither  Bartram  nor  Ellis  was  a  necessary  party  to  the  ac- 
counting. The  state  of  accounts  between  the  members  of 
the  North  Fork  Lumber  Company  is  immaterial  for  any 
purpose  of  this  action. 

2.  The  only  other  point  requiring  special  consider- 
ation arises  on  the  following  additional  facts:  During 
the  year  1890,  while  Charles  Peckinpagh  was  doing  the 
sawing  for  the  North  Fork  Lumber  Company,  as  afore- 
said, he  and  a  Mrs.  Bearden  sold  and  delivered  to  the 
North  Fork  Lumber  Company  a  lot  of  logs  cut  from 
other  lands  than  the  160  acres  belonging  to  the  Sugar 
Pine  Mill  and  Lumber  Company,  and  to  which  the 
latter  company  held  no  title.  These  logs  were  sawed  by 
Charles  Peckinpagh  during  1890,  while  employed  by  the 
North  Fork  Lumber  Company,  as  aforesaid,  and 
produced  683,923  feet  of  lumber,  which  was  In  the  mill- 
yard,  and  thence  removed  by  the  North  Fork  Lumber 
Company.  The  evidence  tends  to  prove  that  these  logs 
were  sawed  with  the  knowledge  and  consent  of  the  plain- 
tiffs, and  with  an  understanding  between  plaintiffs  and 
the  North  Fork  Lumber  Company  that  the  latter  was  to 
pay  the  former  for  the  use  of  their  mill  in  sawing  those 
logs  only  fifty  cents  per  thouisand.  C.  M.  Peckinpagh 
testified  that  he  and  Mrs.  Bearden  sold  those  logs  to  the 
North   Fork  Lumber  Company;   that  he  as   an   employee 
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of  the  North  Fork  Lumber  Company  sawed  them;  that 
he  had  a  conversation  with  the  North  fork  Lumber  Com- 
pany with  reference  to  the  use  of  the  mill  to  saw  those  logs ; 
that  he  came  to  an  understanding  with  them  as  to  the 
price — ^fifty  cents  per  thousand,  (which  was  his  own  pro- 
posal, and  that  he  considered  fifty  cents  per  thousand  a  fair 
price  for  the  use  of  the  mill. 

Chapin  testified  that  he  knew  the  North  Fork  Lumber 
Company  were  sawing  the  Bearden  logs  during  the  sum- 
mer of  1890,  and  made  no  objection  to  their  sawing  those 
outside  logs;  and  there  is  no  evidence  tending  to  prove  that 
T.  E.  Peckinpagh  did  not  know  and  acquiesce  in  that  under- 
standing between  his  brother  and  the  North  Fork  Lumber 
Company ;  nor  any  evidence  that  the  use  of  the  mill  in  saw- 
ing those  logs  was  worth  more  than  fifty  cents  per  thou- 
sand. Yet  it  appears  that  a  considerable  portion,  if  not 
ally  of  the  lumber  manufactured  from  those  logs  must  have 
entered  into  the  estimate  of  the  1,030,000  feet  alleged  and 
found  to  have  been  sold  and  delivered  to  defendant  under 
the  purchasing  contract  of  August  15,  1887,  and  charged  to 
defendant  at  the  rate  of  three  dollars  per  thousand,  after 
deducting  six  dollars  per  thousand  for  the  sawing  which  was 
done  by  the  North  Fork  Lumber  Company. 

The  appellant  contends  that  the  lumber  produced  from 
those  logs  purchased  by  the  North  Fork  Lumber  Company 
from  the  plaintiff,  Peckinpagh,  never  was  the  property  of 
the  Sugar  Pine  Mill  and  Lumber  Company,  and  therefore 
could  not  have  been  delivered  as  such  to  the  defendant  or 
the  North  Fork  Lumber  Company  under  the  contract  of 
August  15,  1887;  and  that  the  Sugar  Pine  Mill  and  Lumber 
Company  were  entitled  to  charge  only  for  the  use  of  the 
mill  in  sawing  the  logs  so  purchased  by  the  North  Fork 
Lumber  Company,  at  the  rate  of  fifty  cents  per  thousand, 
and  not  three  dollars  per  thousand  as  per  contract  of  1887. 
And  in  this  contention  we  think  the  appellant  is  clearly  right. 

It  was  stipulated  at  the  trial  that  a  certain  written 
statement  of  the  accounts  between  the   Sugar   Pine   Mill 
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and  Lumber  G>mpany  and  the  North  Fork  Lumber 
Company  for  the  years  1890  and  1891  is  correct.  This 
account  shows  the  amotmt  of  lumber  sawed  trom  the  logs 
purchased  by  the  North  Fork  Lumber  Company  during  the 
year  1890  to  have  been  683,923  feet,  and  that  the  amount 
sawed  from  logs  furnished  by  the  Sugar  Pine  Mill  and 
Lumber  Copany  during  1890  and  1891  was  only  735,121 
feet;  and  also  shows  the  amount  of  money  paid  by  the  North 
Fork  Lumber  Company  to  the  Sugar  Pine  Mill  and  Lumber 
Company  during  those  two  years.  The  use  of  the  mill  in 
sawing  the  logs  purchased  by  the  North  Fork  Lumber  Com- 
pany would  amount  to  nearly  $342;  and  the  lumber  sawed 
from  logs  furnished  by  the  Sugar  Pine  Mill  and  Lumber 
Company  at  three  dollars  per  thousand  would  amount  to 
about  $2,205.35.  So  that  the  whole  amount  properly 
chargeable  to  the  North  Pork  Lumber  Company  would  ap- 
pear to  be  $2,547.35,  to  one-fourth  part  of  which  the  defend- 
ant is  en^tled  as  the  owner  of  one-fourth  interest  in  the 
Sugar  Pine  Mill  and  Lumber  Company,  deducting  which  the 
other  partners  (the  plaintiffs)  would  be  entitled  to  recover 
from  defendant  only  $1,190.52.  But  said  statement  of  ac- 
counts shows  that  during  the  years  1890  and  1891  the  NorA 
Fork  Lumber  Company  paid  to  the  plaintiffs  $1,313.63, 
leaving,  according  to  the  above  calculation,  a  balance  of  only 
$596.89  due  them.  Yet  the  judgment  in  their  favor  against 
the  defendant  is  for  $1,383.18.  The  statement  of  accounts, 
however,  contains  an  interest  account  not  carried  into  tfie 
above  which  may  change  the  result  in  favor  of  the  plaintiffs, 
perhaps,  to  the  extent  of  fifty  dollars. 

Although  it  is  stipulated  that  said  statement  is  correct, 
yet  it  is  not  in  perspicuous  form,  and  may  not  lead  to  a 
correct  conclusion ;  but  it  is  quite  explicit  as  to  the  amount 
of  lumber  sawed  in  1890  and  1891,  and  states  the 
whole  amount  sawed  in  those  two  years  to  have 
been  i,4i9»044  feet,  of  which  683,923  feet  were  sawed 
from  the  logs  purchased  by  the  North  Fork  Lumber 
Company;  and  the  testimony  of  the  Peckinpaghs  is    that 
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-  ^ 
those  logs  were  sawed  In  1890,  in  which  year  the  court 
finds  that  the  Sugar  Pine  Mill  and  Lumber  Company  sold 
and  delivered  to  the  defendant,  1,030,000  feet  of  lumber 
'*in  accordance  with  and  by  virtue  of  said  contract"  (of 
August,  1887) ;  and  that  during  the  year  1891  they  sold 
and  delivered  to  defendant  under  said  contract  389,044  feet ; 
thus  finding  that  all  the  lumber  manufactured  at  the  mill 
during  1890  and  1891  (1419,044  feet),  including  that  sawed 
from  the  logs  of  the  North  Fork  Lumber  Company,  was 
sold  and  delivered  to  defendant  under  said  contract  of 
August  15,  1887,  ^t  nine  dollars  per  thousand,  but  crediting 
the  North  Fork  Lumber  Company  six  dollars  per  thousand 
for  cutting  the  logs  and  sawing  them  under  the  Peckinpagh 
contract,  which  had  been  assigned  to  the  North  Fork  Lum- 
ber Company. 

It  therefore  appears  from  the  stipulated  statement  of 
accounts  and  findings  of  the  court,  that  the  defendant  was 
charged  three  dollars  per  thousand  for  all  the  lumber 
manufactured  from  the  logs  purchased  by  the  North 
Pork  Lumber  Company,  whereas  he  should  have  been 
charged  only  for  the  use  of  the  mill  in  sawing  those  logs 
at  the  rate  of  fifty  cents  per  thousand.  «This  is  the  only 
error  shown  by  the  record. 

The  evidence  was  sufficient  to  justify  the  finding  that 
the  Sugar  Pine  Mill  and  Lumber  Company  is  a  partner- 
ship. It  shows  that  company  to  be  an  association  of  four 
persons  for  the  purpose  of  carrying  on  business  together, 
and  dividing  the  profits  between  them.  (Civ.  Code,  sec. 
23950  Moreover,  Mr.  Chapin,  in  his  testimony,  designated 
the  members  of  the  company  as  partners,  and  there  is  no  evi- 
dence to  the  contrary. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial* 
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[No.   19178.    In  Bank.— ICarch  1,  1894.) 

J.  M.  WILCOXON,  Respondent,  v.  THE  CITY  OF  SAN 
LUIS  OBISPO,  Appellant. 

MUNICIPAX*    OOBPORATIONS — ^WZDBNINO   OF   STRBST — ^POWStS  OT  CRT  OOfUM- 

CIL-— COBT  OF  Qradzno  AND  GsATnUiiNa — ^Voix>  ABBauMBfT. — Sectlon 
1  Of  the  act  of  March  6,  1889,  gXvin^  authority  to  the  cll7 
council  of  any  municipality  "to  order  the  openlnir.  extendinir* 
widening,  stralgrhteninflr  up  In  whole  or  in  part  of  any  street." 
etc.,  does  not  confer  upon  a  city  oounoil  power  to  Include  la 
an  asseasment  for  widening  a  street  the  cost  of  ffradlnv  and 
ffravelinff  the  lands  taken  for  the  widening  of  the  street,  and 
an  asfessment  therefor  Is  lUesral  and  creates  no  lien  upon 
the  land  In  the  assessment  district. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

William  Shipsey,  for  Appellant 

Wilcoxon  &  Bouldin,  for  Respondent. 

Harrison,  J.— In  December,  1890,  the  city  of  San  Luis 
Obispo  instituted  proceedings  under  the  act  of  March  6,  1889 
(Stats.  1889,  p.  70),  for  the  widening  of  about  three  hundred 
feet  of  Chorro  street,  and  designated  the  exterior  boundaries 
of  the  district  of  lands  to  be  affected  or  benefited  thereby. 
In  its  resolution  of  intention  it  declared  that  "the  public  inter- 
est and  convenience  require  that  Chorro  street  of  said  dty, 
between  Monterey  street  and  Higuera  street,  be  widened  as 
hereinafter  specified";  and,  after  describing  the  land  to  be 
taken  therefor,  continued:  "And  the  work  to  be  done  and 
the  improvements  to  be  made  shall  consist  of  remov- 
ing from  said  land  the  buildings  and  other  structures 
and  obstructions  now  thereon,  and  filling  in  with  earth 
so  as  to  bring  the  land  taken  (not  including  the 
creek)  to  the  present  grade  of  Chorro  street  and 
gravel  the  same."  After  proper  publication  of  its  resolu- 
tion commissioners  were  appointed  to  assess  the  benefits  anrf 
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damages  to  be  produced  by  the  improvement^  and  in  due 
time  made  a  written  report  thereof  to  the  city  council,  in 
which  they  estimated  that  the  aggregate  amount  of  the 
value  of  the  land  to  be  taken  and  damage  to  improve- 
ments and  property  affected  and  the  cost  of  work  and 
improvements  and  the  expenses  would  be  eleven  thousand 
and  eighty-two  dollars  and  fifty-two  cents,  and  assessed  that 
amount  upon  the  lands  within  the  aforesaid  district  One 
item  of  this  aggregate  amotmt  is  designated  in  their  report 
to  be :  "Cost  of  contemplated  work  and  improvement  specified 
in  resolution  of  intention  seventeen  hundred  and  twenty-two 
dollars  and  fifty-two  cents."  Subsequent  to  the  confirmation 
of  this  report  a  certified  copy  thereof  was  placed  in  the  hands 
of  the  street  superintendent,  who  by  virtue  thereof  sold  a  lot 
belonging  to  the  plaintiff  herein  to  satisfy  the  assessment 
thereon.  This  action,  in  the  nature  of  a  suit  to  quiet  title, 
was  brought  by  the  plaintiff  for  the  purpose  of 
having  it  adjudged  that  by  the  aforesaid  proceed- 
ings no  lien  was  created  upon  his  land,  and  that 
the  sale  of  the  superintendent  was  void.  Judgment 
was  rendered  in  favor  of  the  plaintiff,  and  the  defendant 
has  appealed. 

Section  x  of  the  act  of  March  6,  1889,  gives  authority  to 
the  city  council  of  any  municipality  "to  order  the  opening, 
extending,  widening,  straightening  up  in  whole  or  in  part 
of  any  street,  square,  lane,  alley,  court,  or  place  within  the 
bounds  of  such  city,  and  to  condemn  and  acquire  any  and  all 
land  and  property  necessary  or  convenient  for  that  purpose." 
The  only  "work  to  be  done  or  improvement  to  be  made"  un- 
der the  provisions  of  this  act  is  that  for  which  power  is  con- 
ferred by  this  section,  and  before  the  municipality  can  ac- 
quire jurisdiction  to  exercise  this  power  it  is  required  to  pass 
a  resolution  of  its  intention  to  do  so,  "describing  the  work  or 
improvement."  Hence,  the  only  work  or  improvement  which 
the  municipality  has  any  jurisdiction  to  order  is  limited,  in  the 
first  place,  to  that  which  is  designated  in  section  t  of  the  act, 
and  next  to  that  which  it  has  described  in  its  resolution  of 
intention. 
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The  resolution  of  intention  in  the  present  case  is  for  the 
"widening"  of  a  portion  of  Chorro  street.     The  "widening" 
of  a  street  which  is  authorized  by  this  act  does  not  include 
the  additional  work  of  making  tlie  street  suitable  for  travel 
and  general  use.   The  expense  of  such  work  is  to  be  under- 
taken after  the  street  has  been  widened.     (San  Francisco  v. 
Kieman,  98  Cal.  619.)  To  widen  a  street  is  merely  to  enlarge 
its  width,  and  in  the  term  "widen"  cannot  under  any  con- 
struction of  language  be  extended  to  include  grading  and 
graveling.     To  grade  a  street    is    to    reditce  it  either  by 
filling  or  excavation  to  a  fit  or  established    degree    of   So 
cent    or    descent,    and    to    gravel    a    street    is    to  cover 
the   surface   of   a  street  already   existing  with  some  dur- 
able    substance.     Neither     of     these     kinds     of    improve- 
ment   or    work  is  embraced  in  section  i  of  the  act  afore- 
said, and,  consequently,  the  power  to  make  an  assessment  for 
the  expense  incurred  thereby  has  not  been  conferred  upon  the 
city  council.    A  consideration  of  the  entire  act  shows  that 
the  assessment  which  is  authorized  to  be  made  upon  the  dis- 
trict defined  in  the  resolution  of  intention  is  to  be  limited  to 
the  cost  of  the  lands  and  improvements  to  be  taken  or  dam- 
aged, and  the  expenses  that  the  commissioners  are  by  the  act 
authorized  to  incur  in  effecting  the  widening  of  the  street 
In  Reed  v.  City  of  Toledo,  18  Ohio,  161,  the  court  held  that 
under  the  authority  conferred  upon  a  city  council  for  opening 
a  street  and  assessing  the  damage^  caused  thereby  upon  a 
district,  it  was  not  authorized    to    include  the  expense  of 
improving    the    street,    saying:     "By    the    term    opening 
we  do  not  understand  the  improvement  of  a  street  or  high- 
way by  grading,  culverting,  etc.     iTie  term  is  generally,  we 
think  always,  clearly  distinguishable  from  such  kind  of  im- 
provement.    The  term  opening  refers  to  the  throwing  open 
to     the    public    what    before    was    appropriated    to    indi- 
vidual   use,    and    the    removing    of    such    obstructions   as 
exist    on    the    surface    of    the    earth,    rather    than    any 
artificial     improvement     of     the     surface."       (See     also 
Dillon     on     Municipal       Corporations,      sec.     608:      Fln- 
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layson's  Street  Laws,  in  Cal.  p  244.)  The  widening  of  a 
street  is  only  an  additional  opening  of  it,  throwing  a  larger 
space  open  to  public  use  than  previously  existed. 

We  are  of  the  opinion,  therefore,  that  it  was  not  within  the 
power  of  the  municipal  authorities  to  include  in  the  assess- 
ment the  cost  of  grading  and  graveling  the  lands  taken  for 
the  widening  of  the  street,  and  that  for  that  reason  the  assess- 
ment was  illegal  and  created  no  Hen  upon  the  land  of  the 
plaintiff. 

The  judgment  and  order  are  affirmed, 

Fitzgerald,  J.,  McFarland,  J.,  De  Haven,  J.,  Ga- 
aouTTE,  J.,  and  Paterson,  J.,  concurred. 

Beatty,  C.  J. — I  concur  in  the  judgment,  not  only  upon 
the  ground  stated,  but  because  I  am  of  the  opinion  that  the 
act  of  1889  is  unconstitutional. 


(No.  14429.     In  Banlc^March  2.  t894.] 

KATE  DIXON,     Respondent,    v.   J.   F.   W.    PLUNS, 
Appellant. 


Vbrdict — Rbbort  to  Chance — AmDATir  of  Jxtbor  Not  CoNOLUsr 
CoNFLiOTiNo  STiDBNca — APPBAL. — AiT  affidavit  by  a  juryman  that 
the  verdict  was  arrived  at  by  reaortlnr^o  the  determination  of 
chance,  and  that  he  was  Induced  to  assent  thereto  In  that 
manner,  Is  not  conclusive  upon  the  trial  court,  and  where 
the  court  finds  upon  conflicting:  evidence,  both  oral  and  by  affi- 
davit, that  the  verdict  was  not  a  chance  verdict  Its  action  will 
not  be  Interfered  with  upon  appeal. 

Appeal  from  an  order  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  C.  Firebangh,  for  Appellant. 

Nagle  &  Nagle,  for  Respondent. 

Garoutte,  J. — This  case  has  previously  been  before  the 
court;      (See    98    Cal.    384.)      At  that   time   the    appeal 
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from  the  judgment  was  not  passed  upon,  but  the  appeal  from 
the  order  denying  a  new  trial  was  sustained,  and  the  case  re- 
*  manded,  with  directions  to  the  trial  court  to  hear  evidence 
upon  the  manner  in  which  the  jury  arrived  at  their  verdict, 
and  thereupon  to  pass  upon  the  motion  for  a  new  trial.    This 
course  was  followed  by  the  lower  court,  and  thereafter  the 
motion  was  denied  and  this  appeal  taken  from  the  order  de- 
nying the  same.    The  application  for  a  new  trial  was  based 
solely  upon  the  ground  that  the  jury  had  been  guilty  of  mis- 
conduct in  this,  that  the  verdict  was  arrived  at  by  a  resort  to 
chance,  and  evidence  both  oral  and  by  affidavit  was  presented 
to  the  trial  court  for  its  enlightenment  upon  that  question. 
The  court  found  that  the  verdict  was  not  arrived  at  by  a  re- 
sort to  the  determination  of  chance;  that  the  jury  was  not 
guilty  of  misconduct;  and  denied  the  motion  for  a  new  triaL 
Section  657,  subdivision  2,  of  the  Code  of  Civil  Procedure, 
provides  substantially  that  whevener  any  one  or  more  of  the 
jurors  have  been  induced  to  assent  to  any  general  or  special 
verdict,  or  to  a  finding  on  any  question  submitted  to  them, 
by  the  court,  by  a  resort  to  the  determination  of  chance,  such 
fact  may  be  proven  by  the  affidavits  of  jurors.   In  the  present 
case  one  Koster  made  affidavit  that  the  verdict  was  arrived 
at  by  resorting  to  the  determination  of  chance,  and  that  he 
was  induced  to  assent  thereto  in  that  manner.    It  is  now  in- 
sisted that  his  affidavit  must  be  taken  as  true,  as  far  as  his 
own  conduct  is  concerned,  and  that  he  being  so  induced  to 
assent  the  verdict  must  be  set  aside.    Koster's  affidavit  appears 
to  consist  of  two  portions :    i.   The  verdict  was  a  chance  ver- 
dict; 2.  He  was  induced  to  consent  to  it  by  reason  of  that 
fact.     But  the  rock  upon  which  his  contention  is  shattered  is 
located  in  the  finding  of  the  court  that  the  verdict  was  not  a 
chance  verdict.    If  it  wai  not  a  chance  verdict  he  could 
not  have  been  induced  to  assent  to  it  for  the  reason  that 
it   was    such    a   verdict,    and   the   second   portion   of   his 
^davit,    ex  necessitate  falls  with    the  first.    As  is  said  tn 
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Dixon  V.  Pluns,  98  Cal.  384:  "Courts  arc  not  inclined  to  set 
aside  verdicts  for  the  reasons  here  urged,"  and  the  evidence 
in  this  case  greatly  preponderates  in  favor  of  the  finding  of 
the  court  Appellant's  counsel  rely  upon  the  late  case  of 
Gordon  v.  Trevarthan,  34  Pac.  Rep.  135,  from  the  supreme 
court  of  the  state  of  Montana.  Upon  the  facts  of  tnat  case 
we  think  the  trial  court  should  not  have  set  aside  the  ver; 
diet,  but  its  action  appears  to  have  been  sustained  by  the  ap- 
pellate court  by  invoking  the  well-recognized  rule  that  the 
decision  of  the  trial  cpurt  upon  a  matter  involving  a  substan- 
tial conflict  in  the  evidence  will  not  be  disturbed.  By  affirm- 
ing the  action  of  the  trial  court  in  the  present  case  upon  a 
matter  of  conflicting  evidence  we  arc  only  doing  as  was  done 
by  the  court  in  Gordon  v.  Trevarthan.  If  that  case  be  con- 
strued as  taking  broader  grounds  upon  this  question  it  tres- 
passes upon  the  views  we  entertain. 

For  the  foregoing  reasons  it  is  ordered  that  the  judgment 
and  order  be  affirmed. 

De  Haven,  J.,  Paterson,  J.,  Harrison,  J.,  McFarland, 
J.,  and  Fitzgerald^  J.,  concurred. 


[No.   21050.     Department  One. — ^March  S,  1814.] 

THE  PEOPLE,  Respondent,  v.  W.  R.  LANE,  Appellant. 

GanciNAX*  Law — Practicb — ^DnicxasAL  of  Inporication — Failxtiib  op 
KAOnrftATa  to  Indorss  Commitment — Rs-bxaminatxon  Not  K*- 
QUiRB>. — Where  an  information  was  dismissed  by  the  trial  court 
on  the  irround  that  the  defendant  had  not  been  legally  com- 
mitted by  a  magistrate,  and  It  appeared  that  the  only  irregu- 
larity in  the  proceedings  before  the  magristrate  consisted  in  his 
failure  to  make  a  i^jper  indorsement  of  the  commitment  upon 
the  complaint  at  the  conclusion  of  the  examination,  it  was 
proper  for  the  trial  court  to  order  that  the  papers  be  sent 
bask  to  the  magistrate  for  proper  Indorsement  without  another 
preliminary  examination,  and  that  upon  return  of  the  same 
the   district   attorney   should   file   another   Information. 

In.    —   HOMICIDB   —    BTIDBNCB   —   CONDITION         OF         OBOUND    —    FlND- 

xNa       OP       Boot.   —  Upon       the       trial       of       «       defend- 
ant        charged        with         murder,         where        It        appears 
CI.  Cal.— 8S 
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that  the  affray  occurred  in  the  dark;  that  many  shots  were 
llred;  that  two  persons  were  killed  and  one  wounded,  ana 
three  pistols  were  introduced  in  evidence  of  different  callbeiv, 
each  eontaininff  a  number  of  empty  and  loaded  cartridg^es.  it 
was  not  error  for  the  court  to  allow  the  introduction  of  tes- 
timony as  to  the  condition  of  the  ground,  and  the  finding  ox 
the  body  of  one  of  the  persons  killed,  so  that  the  jury  should 
be  put  in  possession  of  all  the  facts  and  circumstances  in 
order  that  it  miffht  determine  whether  the  defendant  killed  the 
person  with  whose  murder  he  was  charsred. 

Id.— PBiTiLBaK>  ComcuKiGATzoNS— Phtszcian  and  Patixnt. — ^The  rule 
as  to  privilegred  communications  between  patient  and  physi- 
cian does  not  apply  in  criminal  cases.  The  privilege  was  not 
conferred  to  shield  a  person  charged  with  tne  murder  or 
another,  or  to  be  used  as  a  weapon  agrainst  one  charged  witb 
crime. 

Id. — Opinion  EriDBNcai— Mbntai*  Condition  of  Dwvndant— ^ualifica- 
TiON  of  WiTNass — ^DisGRSTioN.— pThe  action  of  the  trial  oourt  la 
permitting  witnesses  to  srive  their  opinion  as  to  the  mental 
condition  of  a  defendant  on  trial  on  a  criminal  charge  cannot 
be  said  to  have  been  erroneous  where  it  was  shown  that  the 
witnesses  were  acquainted  with  the  defendant,  and  had  more 
or  less  opportunity  for  acquirlngr  knowledge  on  which  to  bsse 
an  opinion.  In  such  matters  a  very  large  discretion  mu^t  be 
oonoeded  to  the  trial  court. 

ID.— <;oNapiRAOT — dBCUMBTANTiAL  BviDBNGB. — ▲  oonspiracy.  like  ai>y 
other  fact,  may  be  proven  by  circumstantial  evidence. 

m. — ^RaDBUTTAL  OF  INSANXTT — ^PBOOF  OF  INCBST. — ^Proof  that  a  defend- 
ant, upon  trial  for  murder,  had  committed  the  crime  of  incest 
with  his  daughter  is  admissible  in  rebuttal,  where  the  *?■*«»» 
of  the  defense  is  that  the  defendant  had  become  insane  throu^ 
fear  that  the  deceased  was  trying  to  debauch  defendant's 
daughter. 

ID. — CoMicissiON  OF  Akothsr  Oitbnsb. — Bvidenee  tending  to  show  a 
material  fact  or  motive,  although  it  also  tends  to  prove  tne 
commission  of  another  offense  by  the  defendant,  is  relevant 
and  admissible  in  a  criminal  action. 

ID. OBJBCTIONABUB    RBMARKB    OF    PROSBCUTINO    ATTORNST — KNOWLHXIB 

OF  JUDOB. — ^A  Judgment  of  conviction  in  a  criminal  action  will 
not  be  reversed  upon  appeal  because  of  objectionable  remaras 
of  the  prosecuting  attorney  in  his  argument  to  the  Jury,  where 
the  Judge  was  at  the  time  engaged  in  examining  the  instruc- 
tions, and,  so  far  as  the  record  shows,  knew  nothing  aboat 
the  fact. 
Id..  -Insanitt — Prbsumftion  of  Contintjance — ^Modification  of  In- 
structions— ^Harmless  Ruling. — The  modiflcatlon  of  an  in- 
struction that  if  the  Jury  "should  find  from  the  evidence  that 
the  defendant  was  insane  at  a  period  before  the  homicide 
in  question,  then,  in  that  case,  his  insanity  is  presumed 
to  have  continued,"  by  the  addition  of  the  clause  **ap 
to  the  time  of  the  homicide,  provided  the  exciting 
cause  of  such  Insanity  also  exists  up  to  the  time  of 
the  homicide,"  even  if  conceded  to  be  erroneous  in  the 
abstract,  cannot  be  said  to  be  prejudicial,  where  the  evidence 
for  the  defendant  tended  to  show  not  only  that  the  defendant 
was  somewhat  deranged  a  year  or  more  prior  to  the  time  of 
the  homicide,  but  that  he  became  more  excitable  aa  time 
went  on. 
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Il>. ^PRBBUMPTION     DSPBNDBNT    UPON     NATUBS    OF    lM0AMirT.— Wh«tll«r 

insanity  once  proven  Is  presumed  to  continue  Is  determined  bjr 
the  nature  of  the  disease.  If  It  Is  ooosslonal  or  Intermittent 
Insanity  no  such  presumption  arises;  but  the  rule  Is  other- 
wise in  cases  of  confirmed  Insanity,  of  whatever  nature. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Yuba 
County,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

M.  C.  Barney,  Grove  L.  Johnson,  and  C  A.  Webb,  for  Ap- 
pellant 

Attorney  General  W.  H.  H.  Hart,  E.  P.  McDaniel,  and 
District  Attorney  B.  A.  Forbes,  for  Respondent 

Paterson,  J. — ^An  information  was  filed  in  the  court  be- 
low charging  the  defendant  with  the  crime  of  murder,  but 
the  same  was  dismissed  by  the  court  on  motion  of  the  defend- 
ant, on  the  ground  that  the  defendant  had  not  been  legally 
committed  by  a  magistrate.  It  appears  that  the  only  irregu- 
larity in  the  proceedings  before  the  justice  of  the  peace  con- 
sisted in  the  failure  of  the  latter  to  make  a  proper  indorse- 
ment of  the  commitment  upon  the  complaint  at  the  conclusion 
of  the  examination.  The  court,  therefore,  ordered  that  the 
papers  be  sent  back  to  the  justice  of  the  peace  for  proper  in- 
dorsement, and  that  upon  return  of  the  same  to  the  superior 
court,  the  district  attorney  should  file  another  information. 
This  was  done  by  the  district  attorney,  and  we  think  the 
court  properly  denied  the  motion  to  set  aside  the  second  in- 
formation. It  was  unnecessary  to  go  into  another  examina- 
tion upon  the  same  charge.  {People  v.  Thompson,  84  Cal. 
598;  Pen.  Code,  sec.  997;  People  v.  Kilvington,  No.  21033, 
this  day  filed.) 

The  court  did  not  err  in  permitting  the  witness,  Will- 
iams, to  give  testimony  relating  to  Flowers,  who  was  killed 
at  die  same  time  and  in  the  same  affray  which 
resulted  in  the  killing  of  Poulk.  The  testimony  of  this 
witness,  as  well  as  that  of  Hawkins  and  Barricklo,  was 
necessary   in  order   that   the   jury   might   understand   the 
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transaction.  The  affray  occurred  in  the  dark;  many 
shots  were  fired;  two  persons  were  killed  and  one  wounded. 
Three  pistols  were  introduced  in  evidence  of  different  cali- 
bers; each  contained  a  number  of  empty  and  a  number  of 
loaded  cartridges.  To  determine  whether  or  not  the 
defendant  killed  Foulk  it  was  necessary  that  the  jury 
should  be  put  in  possession  of  all  the  facts  and  circum- 
stances; and  to  do  this,  the  condition  of  the  ground  and 
the  finding  of  the  body  of  Flowers  were  necessarily  re- 
ferred to. 

It  is  urged  that  the  court  erred  in  allowing  the  prosecu- 
tion to  cross-examine  Dr.  Danforth  as  to  the  nanire  of  the 
complaint  for  which  he  treated  the  defendant.  It  is  claimed 
that  the  testimony  was  **irrelevant,  immaterial,  and  incom- 
petent, being  a  privileged  communication  between  pa- 
tient and  physician."    There  is  no  merit  in  the  contention. 

^/  The  rule  as  to  privileged  communications  between  patient 
and  physician  does  not  apply  in  criminal  casesj  The  chap- 
ter on  Witnesses  in  the  Civil  Procedure  limits  the  rule  to 
civil  actions  (sec.  1881,  subd.  4),  and  the  Penal  Code,  which 
expressly  preserves  the  rule  as  to  husband  and  wife  in  the 
chapter  determining  "who  may  be  witnesses  in  criminal 
actions,"  makes  no  mention  of  physician  and  patient.    {Freel 

[I  V.  Market  St.  Ry.  Co.,  97  Cal.  40.)  At  common  law  the 
rule  as  to  physicians  was  not  observed  in  either  dvil  or 
criminal  cases.  (3  Rice  on  Evidence,  sec.  209.)  The  statu- 
tory privilege  was  not  conferred  to  shield  a  person  charged 
with  the  murder  of  another  (People  v.  Harris,  136  N.  Y. 
448),  and  it  certainly  was  not  intended  to  be  used  aj»  a 
weapon  against  one  charged  with  crime^ 

We  do  not  think  the  court  erred  in  permitting  certain  wit- 
nesses to  give  their  opinions  as  to  the  mental  condition  of  the 
defendant.  It  was  shown  that  they  were  acquainted  with 
the  defendant,  and  had  more  or  less  opportunity  for  ac* 
quiring  knowledge  on  which  to  base  an  opinion.  As  was 
said  in  Estate  of  Carpenter,  94  Cal.  416:  "A  very  large  dis- 
cretion must  be  conceded  to  the  trial  court"  (See,  also. 
People  V.  Pico,  62  Cal.  53.) 
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The  evidence  of  acts  and  declarations  of  Dynelly  was 
competent  and  material.  There  was  evidence  tending 
to  show  joint  preparations  on  the  part  of  the  defendant 
and  D3aielly  to  kill  Foulk.  The  two  met  on  the  picnic 
growids  prior  to  the  shooting,  and  approached  the  de- 
ceased together  with  revolvers  drawn.  Proof  of  a  con- 
spiracy, like  any  other  fact,  may  be  accomplished  by 
circumstantial  evidence.  Our  attention  has  not  been 
called  to  any  act  or  declaration  on  the  part  of  Dynelly 
which  was  inadmissible,  if  the  jury  believed,  as  they 
might  well  believe  under  the  evidence,  that  there  was 
a  conspiracy  between  him  and  the  defendant  to  kill 
Foulk. 

One  of  the  points — ^perhaps  the  main  point — ^relied  upon 
by  the  defense  for  a  reversal  is,  that  the  court  erroneously 
permitted  the  prosecution  in  rebuttal  to  prove  that  the  de- 
fendant had  committed  the  crime  of  incest  with  his  daugh- 
ter. It  is  claimed  that  nothing  brought  out  in  the  defense 
justified  the  introduction  of  such  evidence;  that  it  is  an 
attempt  to  prejudice  the  jury  against  the  defendant  by 
showing  that  he  had  committed  other  offenses,  and  not  of 
the  same  nature  as  the  one  for  which  he  was  an  trial.  But 
we  think  that  the  evidence  was  relevant,  material,  and  prop- 
erly given  in  rebuttal.  It  was  the  claim  of  the  defense 
that  the  defendant  had  become  insane  through  fear  that 
the  deceased  was  trying  to  debauch  his  (defendant's) 
daughter.  If  the  prosecution  could  show  that  as  a  matter 
of  fact  the  defendant  had  committed  the  crime  referred  to, 
the  jurors  might  fairly  infer  that  he  was  of  such  a  nature 
that,  conceding  it  to  be  true  that  the  deceased  had  illicit, 
or  was  trying  to  have  illicit,  intercourse  with  his  daugh- 
ter, the  knowledge  of  the  fact  would  not  have  the  effect 
of  unbalancing  his  mind;  or  the  jury  might  have  fairly 
inferred,  if  they  believed  the  charge  to  be  true,  that  the 
defendant's  motive  in  attacking  the  deceased  was  not 
that  entirely  of  a  parent  desirous  of  protecting  the  vir- 
tue of  his  daughter.  Evidence  which  tends  to  show  a 
material    fact  or   motive,   although   it    tends  to  prove  the 
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commission  of  another  offense  by  the  defendant,  is  relevant 
and  admissible  in  a  criminal  action.  {People  v.  Harris,  136 
N.  Y.  448;  3  Rice  on  Evidence,  sec,  216;  People  v.  McGUver, 
67  Cal.  55 ;  People  v.  Rogers,  71  Cal.  565.) 

The  attention  of  the  court  was  not  called  to  the  objection- 
able remarks  of  the  prosecuting  attorney  in  his  argument 
to  the  jury.  The  learned  judge  was  at  the  time  engaged 
in  examining  the  instructions,  and,  so  far  as  the 
record  shows,  knew  nothing  about  the  fact  No  oppor- 
tunity was  given  the  court,  therefore,  to  prevent  or  cor- 
rect the  abuse. 

The  29th  instruction  given  by  the  court  is  not  in  conflict 
with  the  decision  in  People  v.  Bushton,  80  Cal.  160,  but,  on 
the  contrary,  is  in  line  therewith. 

The  court's  modification  of  the  18th  instruction  asked  by 
the  defendant  neither  added  any  thing  thereto  nor  did  it 
take  any  thing  away,  but  if  it  rendered  the  instruction  un- 
intelligible, as  appellant  now  insists,  no  prejudice  resulted. 
The  court  fully  instructed  the  jury  that  the  plea  of  not 
guilty  puts  in  issue  every  allegation,  "and  compels  the  prose- 
cution to  prove  every  element  necessary  to  make  up  the  crime 
charged." 

The  first  instruction  asked  by  the  defendant,  and  refused, 
was  fully  covered  by  other  instructions. 

The  only  action  of  the  court  upon  which  there  can  arise 
any  serious  question,  we  think,  was  its  modification  of  the 
2 1st  instruction  asked  by  the  defendant.  The  instruction  as 
presented  reads:  "I  further  instruct  you,  gentlemen  of 
the  jury,  that  if  you  find  from  the  evidence  that  the  de- 
fendant was  Insane  at  a  period  before  the  homicide  in  ques- 
tion, then  in  that  case  his  insanity  is  presumed  to  have  con- 
tinued." To  that  the  court  added  these  words:  "Up 
to  the  time  of  the  homicide,  provided  the  exciting 
cause  of  such  insanity  also  exists  up  to  the  time  of 
the  homicide." 

Whether  insanity  at  a  period  before  the  homicide 
is  presumed  to  have  continued  up  to  the  time  of  the  homi- 
cide  is   determined  by  the  nature  of  the  disease.    If  the 
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insanity  results  from  some  temporary  or  transient  cause  no 
s\ich  presumption  arises.  The  rule  does  not  apply  to  cases 
of  an  occasional  or  intermittent  insanity,  but  does  apply  to 
cases  of  confirmed  insanity  of  whatever  nature.  {The  Physio- 
Medical  College  v.  Wilkinson,  108  Ind.  319.)  In  People  v. 
Francis,  38  Cal.  188,  it  appears  the  court  below  had  been 
requested  to  instruct  the  jury  that  "insanity  once  shown  to 
exist  is  presiuned  to  continue  until  the  contrary  is  shown," 
and  the  court  held  that  if  the  term  insanity  referred  to  a 
general  unsoundness  of  mind,  and  not  to  an  aberration  of  a 
temporary  nature  proceeding  from  some  transient  cause,  the 
instruction  correctly  stated  the. law;  that  if  the  intellectual 
faculties  were  so  impaired  as  to  produce  a  general,  habitual 
derangement  of  them,  not  traceable  to  some  temporary  cause, 
the  law  would  presume  the  mind  to  have  continued  in  the 
sane  condition  until  the  contrary  was  shown. 

In  the  view  which  we  take  of  the  case,  however,  the  in- 
struction, if  conceded  to  be  erroneous  in  the  abstract,  could 
not  possibly  have  prejudiced  the  defendant.  There  is  evi- 
dence tending  to  show  that  the  defendant  was  somewhat  de- 
ranged a  year  or  more  prior  to  the  time  of  the  homicide, 
but  the  evidence  all  shows  that  the  defendant  became  more 
excitable  as  time  went  on  and  his  family  troubles  increased. 
The  jury  must  have  believed,  if  they  believed  any  of  the  evi- 
dence as  to  the  condition  of  the  defendant's  mind,  that  his 
mind  was  in  a  worse  condition  at,  and  just  prior  to  the  time 
of  the  homicide  than  ever  before. 

Judgment  and  order  affirmed. 

Harrison,  J.,  and  Garoutte,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[No.  16S72.    Department  One.— ICaroh  Z,  1S94.] 

LEWIS  H.  FAIRBANKS,  IUspond«nt,  v.  W.  P.  LAMP- 
KIN,  Appellant  et  al..  Defendants. 

Btati  School  LiAnd»— application  to  Purchase — Falsi  Btathmjdit 
AS  TO  Pabt  of  Land— CoNsntucnoN  op  Cods. — ^The  false  state- 
ment spoken  of  In  section  ^500  of  the  Political  Code  relatins^ 
to  the  purchase  of  school  lands,  trhlch  provides  that  any  false 
statement  contained  in  the  affidavit  of  the  applicant  as  to 
the  character  of  the  land  defeats  his  ri^ht  to  purchase  tne 
land,  refers  to  a  false  statement  made  with  reference  to  the 
particular  tract  of  land,  and  the  fact  that  an  applicant's  affi- 
davit does  not  state  the  true  condition  of  one  legal  subdivision 
of  the  land  as  to  its  fitness  for  cultivation,  is  no  crround  for 
denying  his  application  to  purchase  another  subdivision  of 
land  included  in  the  same  application,  in  respect  to  which  tho 
statement   is    true. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Men- 
docino County. 

The  facts  are  stated  in  the  opinion  of  the  court. 
/.  H.  Seofwell,  and  T.  L.  Carothers,  for  Appellant 

A  party  desiring  to  purchase  state  land  must  strictly  con- 
form to  the  statute  under  which  his  application  is  made,  and 
establish  the  facts  stated  in  his  affidavit  to  purchase  the  land» 
or  his  application  is  invalid.  (Hildebrand  v.  Stewart,  41  CaL 
387;  Woods  V.  Sawtelle,  46  Cal.  389;  Pol.  Code,  sec.  3500.) 
The  plaintiff's  affidavit  to  purchase  this  land  in  contest  con- 
tained a  false  statement  as  to  eighty  acres  of  the  two  hundred 
and  forty  acres  sought  to  be  purchased  by  him,  and  this  false 
statement  renders  his  application  void  in  to  to.  (McKenzie 
v.  Brandon,  71  Cal.  209;  Plummer  v.  Woodruff,  72  Cal.  29; 
Harbin  v.  Burghart,  76  Cal.  119.) 

/.  A.  Cooper,  and  /.  M,  Mannon,  for  Respondent. 

The  statement  in  the  affidavit  was  a  mere  matter  of  opinion, 
and  should  not  avoid  the  application    to    purchase*     (See 
Combs  V.  JeUy,  28  Cal.  501.)     The  reason  and  objects  of  a 
statute  should  be  considered  in  construing  it     (Dwarris  on 
Statutes,  695.) 
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Gakoutte,  J.— This  is  an  action  brought  to  determine  a 
contest  arising  in  the  office  of  the  surveyor  general  of  the 
state  of  California  as  to  the  right  of  the  respondent  Fair- 
banks, or  the  appellant  Lampkin,  to  purchase  state  school 
lands  described  as  follows:     The  southeast  one-fourth  and 
east  one-half  of  southwest  one-fourth  of  section  16,  town- 
ship II  north,  range  15  west.  Mount  Diablo  meridian.    The 
cause  was  tried  and  judgment  rendered,  which  decreed  that 
the  plaintiff  was  entitled  to  purchase  from  the  state  of  Cali- 
fornia the  east  one-half  of  southeast  one-fourth,  the  south- 
west one-fourth  of  southeast  one-fourth,  and  southeast  one- 
fourth  of  southwest  one-fourth  of  said  section,  and  that  a 
certificate  of  purchase  issue  to  him  for  said  land,  and  that 
neither  party  was  entitled  to  purchase  from  the  state  the 
northwest  one-fourth  of  southeast  one-fourth,  and  northeast 
one-fourth  of  southwest  one-fourth  of  said  section.     From 
this  judgment  Lampkin  appeals  to  this  court. 

The  provisions  of  the  Political    Code    require    that    the 
affidavit  of  the  applicant  should  state,  among  other  things, 
the  condition  of  the  land  as  to  whether  it  is  or  is  not  suitable 
for  cultivation.     In  the  affidavit  accompanying  respondent's 
application  he  stated  that  this  land  was  suitable  for  cultiva- 
tion.    At  the  trial  the  court  found  that  only  one  hundred 
and  sixty  acres  thereof  was  suitable   for  cultivation,  and 
gave  judgment  in  his  favor  to  that  extent.     It  is  now  m- 
sisted  that  respqndent's  affidavit,  wherein  it  stated  that  all 
the  land  applied  for  was  suitable  for  cultivation,  being  de- 
clared untrue  by  the  court  to  the  extent  of  eighty  acres, 
his  affidavit  and  application  are  valueless  as  a  basis  upon 
which  to  assert  a  claim  for  any  portion  of  the  land,  and 
section  3500  of  the   Political  Code  is  cited  to  support  such 
contention.     That    section    provides:    "Any     false    state- 
ment   contained    in    the    affidavit    provided    for    in    sec- 
tion 3495  defeats  the  right  of  the  applicant  to  purchase  the 
land,  or  to  receive  any  evidence  of  title  thereto,   and,   if 
willfully  false,  subject  him  also  to    punishment     for    per- 
jury." 

As  to  whether  or  not  a  particular  tract  of  land   is  suit- 
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able  for  cultivation  is  largely  a  matter  of  opinion.  It  re- 
mains to  a  great  extent  a  matter  of  opinion,  although  sec- 
tion 3495  of  the  Political  Code  declares  the  meaning  of  the 
phrase,  "suitable  for  cultivation."  It  is  a  matter  upon  which 
honest  men  often  differ,  and  we  see  no  reason,  either  in  law 
or  sound  public  policy,  why  a  party's  application  to  purchase 
one-quarter  section  of  land  should  be  denied  because  his 
affidavit  does  not  state  the  true  condition  of  another  legal 
subdivision  of  land  included  in  the  same  application.  The 
false  statement  spoken  of  in  section  3500  of  the  Political  Code 
refers  to  a  false  statement  made  with  reference  to  the  par- 
ticular tract  of  land.  In  this  case  there  was  no  false  state- 
ment made  as  to  the  one  hundred  and  sixty  acres  awarded 
to  the  applicant,  but  the  statement  was  made  as  to  the  eighty 
acres  which  the  court  refused  to  award  him.  The  construc- 
tion given  section  3500  by  the  trial  court  is  the  true  one,  and 
is  in  full  consonance  with  justice.  The  cases  relied  upon  to 
support  the  contrary  view  do  not  go  to  the  lengths  claimed 
for  them  by  appellant. 

It  is  ordered  that  the  judgment  be  affirmed. 

Paterson,  J.,  and  Harrison,  J.,  concurred. 


[No.  190S1.    In  Bank.— March  3.  1894.] 

H.  C.  GORDON,  Respondent,  v.  CITY  OF  SAN  DIEGO, 

Appellant. 

DKED8 — Rbcitals — ESTOPPEL. — Particular  recitals  in  a  deed  are  bind 
Ing  upon  parties  and  privies,  and  this  doctrine  applies  to  tbe 
authorised  acts  of  a  corporation;  but  it  Is  essential  to  an 
estoppel  by  deed  that  the  deed  itself  should  be  a  valid  instru- 
ment, and  if  void,  thougrh  under  seal,  it  does  not  work  an 
estoppel  at  law  or  In   equity. 

Id. — Recitals  of  Authoritt — Convey anc»  of  Pueblo  Lands. — Where  a 
conveyance  of  the  pueblo  lands  of  the  city  of  San  Dleso  recited 
that  the  qualified  electors  of  the  city,  held  and  elected  for  that 
purpose,  directed,  authorlaed,  and  empowered  the  trustees  to 
sell  the  land  in  question,  and  that  the  board  of  trustees  duly 
assembled,  and  acting:  as  such,  by  resolution,  prescribed  the 
terms  and  conditions  upon  which  sales  would  be  made,  ths 
recitals  of  authority,  when  coupled  with  the  law.  are  sufflclent 
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evidence  to  bind  the  parties,  and  to  show  that  title  passed  by 
the  deed,  provided  it  was  properly  executed. 

Id. — ^ExacuTioN  of  Dbxd  by  City  Trustbbs — absbncb  of  OoRPORATa 
Sbal — CuBATXvx  ACT.^-A  deed  of  pueblo  lands,  executed  by  the 
trustees  of  the  city  of  San  Dlesro,  in  1869,  who  purported  to 
act  for  and  in  the  name  of  the  city,  except  that  they  signea 
their  names  as  trustees,  and  affixed  their  private  seals  oppo- 
site their  names,  without  any  corporate  seal,  was  validated  by 
the  act  of  February  7,  1874,  validatinsr  conveyances  from  the 
city  of  San  Diego  which  had  no  corporate  seal. 

Lo.— Constitutional  LiAW— YaIiXDity  of  Curativs  Act. — The  curative 
act  of  February  7,  1874,  validating  conveyances  from  the  city 
of  San  Diego  which  had  no  corporate  seal,  and  giving  them 
the  same  effect  and  validity  as  if  a  corporate  seal  of  the  city 
had  been  regularly  provided  and  properly  aiOxed,  is  constitu- 
tional, and  operative  in  all  cases  where  no  vested  rights  in 
third  parties  accrued  between  the  execution  of  the  instrument 
and  the  passage  of  the  curative  act. 

lo. — ^Tbnancy  in  Common— TriLB  of  City. — Where  a  city  conveys  an 
undivided  one-half  of  a  pueblo  lot,  and  on  the  next  day  con- 
veys the  entire  west  one-half  of  the  same  lot  to  another 
grantee,  such  latter  conveyance  does  not  affect  the  title  of  tne 
city  as  a  tenant  in  common  to  an  undivided  one -half  of  thn 
east  half  of  the  lot. 

ID. — ^Partition  of  Land— Ratifigation — Baib  of  Spbcific  Tbact. — ^a 
sale  by  a  tenant  in  common  by  specific  bounds  of  a  portion  of 
the  land  held  in  common  does  not  of  itself  effect  a  partition 
of  the  land,  and  is  not  binding  upon  a  cotenant  unless  ratified 
by  him. 

Id. — Estoppel. — Estoppels  must  be  mutual;  and  where  it  does  not 
appear  that  the  first  grantee  of  the  city,  or  his  successors  to 
an  undivided  half  of  the  pasblo  lot,  do  not  still  hold  an  undi- 
vided interest  In  the  west  half  of  the  lot,  the  city  cannot  be 
estopped  from  claiming  its  original  undivided  interest  in  the 
east  half  thereof  by  reason  of  the  conveyance  of  the  west  hair 
of  the  lot  as  a  specific  tract  to  a  subsequent  grantee. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

William  H.  Fuller,  for  Appellant. 

Cassius  Carter,  for  Respondent. 

The  Court. — In  this  case  Department  One  rendered  the 
following  opinion,  which  was  prepared  by  Mr.  Commissioner 
Searls.    We  still  adhere  to  the  views  therein  expressed: 

"This  is  an  action  to  quiet  tith  to  the  east  half  of 
pueblo  lot  121 5.   containing  about   forty-five  acres  of  land, 
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situated  in  the  city  of  San  Diego.  The  appeal  is  taken  by 
defendant  from  a  judgment  in  favor  of  plaintiff  adjudging 
him  to  be  entitled  to  said  east  half  of  pueblo  bt  1215,  ac- 
cording to  the  Poole  map  of  the  pueblo  lands  of  the  city 
of  San  Diego,  made  in  1856,  and  adjudging  that  defendant 
has  no  title  thereto,  etc.;  also  from  an  order  denying  a  mo- 
tion for  a  new  triaL  The  city  of  San  Diego  was  a  mu- 
unicipal  corporation,  organized  under  two  acts  of  the  legis- 
lature, approved  January  30,  1852,  and  April  28,  1852,  re- 
spectively. The  title  of  respondent  is  derived  from  the  ap- 
pellant, the  dty  of  San  Diego,  through  a  conveyance  exe- 
cuted by  the  trustees  of  said  city  on  the  twenty-seventh 
day  of  February,  1869,  to  one  Thomas  Whaley,  and  which 
conveys  the  undivided  half  of  lot  twelve  hundred  and  fif- 
teen (1215),  according  to  the  official  map  of  said  citjr 
made  by  Charles  F.  Poole,  a.  d.  1856,  and  on  file,  etc  The 
deed  is  executed  by  the  president  and  trustees  of  the  city, 
who  attach  their  private  seals,  it  being  recited  that  no  cor- 
poration seal  had  been  'as  yet  provided.'  Among  the  re- 
citals of  the  deed  are  the  following:  'Whereas,  the  presi- 
dent and  trustees  aforesaid,  by  the  vote  of  the  duly  quali- 
fied electors  of  the  said  city  of  San  Diego,  at  an  election 
for  the  special  purpose,  held  in  said  city  on  the  twenty- 
fifth  day  of  May,  a.  d.  1868,  in  pursuance  of  an  act  of  the 
legislature  of  the  state  of  California  entitled,  "An  act  to 
repeal  the  charter  of  the  city  of  San  Diego,  and  to  create 
a  board  of  trustees,"  approved  January  30,  1852,  were 
directed,  authorized,  and  empowered  to  sell  pueblo  or 
city  lands,  the  property  of  said  city;  and  whereas,  on 
the  twenty-seventh  day  of  February,  a.  d.  1869,  the  said 
president  and  trustees,  in  compliance  with  said  vote  and 
said  act  of  the  legislature,  sold  to  said  party  of  the  second 
part  the  land  and  premises,  hereinafter  described,  for  the 
sum  of  twenty  dollars  in  gold  coin  of  the  United 
States  of  America,  being  at  the  price  of  twenty-five 
cents  per  acre,  upon  the  conditions  provided  for  and  pre- 
scribed in  a  certain  resolution  or  order  of  s^id  board  of  trus- 
tees, made  and  entered  on  the  eighth  day  of  June,  a.  d.  1868, 
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and  said  party  of  the  second  part  has  made  and  completed 
all  fhe  improvements  upon  said  lands  by  said  resolutions  or 
order  required  to  be  made,  and  has  fully  paid  said  sum  of 
twenty  dollars  into  the  treasury  of  said  dty.'  The  convey- 
ance was  duly  acknowledged,  and  was  recorded  in  the  office 
of  the  county  recorder  of  the  county  of  San  Diego,  August 
21,  1869.  On  the  twenty-eighth  day  of  February,  1869,  the 
same  trustees,  by  a  like  deed  containing  like  recitals,  con- 
veyed the  west  half  of  the  same  lot  (No.  1215)  to  one  J.  C. 
Babcock,  which  deed  was  acknowledged  and  duly  recorded 
March  i,  1869,  viz.,  prior  to  the  acknowledgment  and 
recordation  of  Whaley's  deed.  At  a  special  meeting  of  the 
board  of  trustees  held  June  8,  1868,  it  was  resolved  'that  the 
only  way  puebb  lands  will  be  granted  is  as  follows' :  Then 
follow  the  conditions,  which  are,  in  substance,  that  one-half 
of  the  purchase  price  is  to  be  paid  on  securing  certificates; 
the  land  to  be  occupied  and  improved  within  six  months 
after  certificate  is  taken,  and  it  must  be  taken  out  within 
one  month  after  approval  of  the  petition;  two  hundred  and 
fifty  dollars'  worth  of  improvements  to  be  placed  upon 
tracts  of  forty  acres  or  less,  and  four  hundred  dollars  upon 
tracts  of  eighty  acres,  within  one  year,  and  if  not  made, 
previous  payment  to  be  forfeited,  and  land  to  revert  to  the 
city.  When  the  improvements  were  made  the  petitioner 
became  entitled,  upon  payment  of  the  residue  of  the  pur- 
chase price,  to  a  deed,  surveys  to  be  made  at  expense  of 
purchaser. 

"It  was  conceded  at  the  trial  that  title  to  the  pueblo 
lands,  of  whirh  lot  12 15  was  a  part,  was  at  the  date  of 
the  execution  of  the  Whaley  deed  in  the  city  of  San 
Diego,  and  that  whatever  title  passed  by  that  convey- 
ance was  vested  in  H.  C.  Gordon,  the  respondent  Ap- 
pellant objected  at  the  trial  to  the  introduction  of  the 
Whaley  deed  upon  several  grounds,  the  most  important 
of  which  was  that  said  deed  was  not  executed  on  the 
part  of  the  city  as  required  by  law.  The  specification 
of  the  reasons  why  not  executed  as  required  by  law 
shows    diat    there    was    no    showing    that    the    city    ever 
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passed  a  resolution  authorizing  the  sale  or  transfer  of  the 
property  described  in  the  deed;  that  the  property  was  not 
sold  or  conveyed  in  accordance  with  charter  of  the  city 
of  San  Diego.  The  Whaley  deed  recites  the  particular  facts 
upon  which  the  authority  of  the  city  trustees  to  convey  is 
supposed  to  be  founded. 

"That  particular  recitals  in  a  deed  are  binding  upon 
parties  and  privies^  and  that  this  doctrine  applies  to  the 
authorized  acts  of  a  corporation,  does  not  seem  to  be  dis- 
puted by  appellant.  It  is  essential  to  an  estoppel  by  deed 
that  the  deed  itself  should  be  a  valid  instnunent;  and,  if 
void,  though  under  seal,  it  does  not  work  an  estoppel  at 
law  or  in  equity.  (Caffrey  v.  Dudgeon,  38  Ind.  512; 
10  Am.  Rep.  126;  Merriam  v.  Railroad  Co.,  117  Mass.  241.) 
The  contention  of  counsel  for  appellant  is  that  the  deed  to 
Whaley  not  being  executed  under  the  corporate  seal  of  the 
city  of  San  Diego  before  it  was  admissible  in  evidence, 
respondent  should  have  been  required  to  show  that  the 
corporate  authorities  possessed  the  power  to  sell  the  prop- 
erty, that  it  was  sold  under  such  power,  and  that  the 
board  of  trustees^  when  assembled  and  acting  as  such,  sold 
the  property,  and  directed  the  execution  of  the  deed  to 
Whaley.  The  city  of  San  Diego,  as  it  existed  at  the  date 
of  the  execution  of  the  Whaley  deed,  as  before  stated,  was 
organized  under  an  act  of  the  legislature  of  the  state  of 
California,  approved  January  30,  1852,  and  by  an  act  ap- 
proved April  28,  1852.  The  first-named  act  provided  for 
the  election  of  three  trustees,  one  of  whom  should  be 
president,  etc.  The  seventh  section  of  the  act  authorized 
the  board  of  trustees  to  sell  as  much  of  the  property  of 
the  city  as  was  necessary  to  pay  its  debts,  'giving  at  least 
ten  days'  notice  of  any  property  to  be  sold,  and  to  continw^ 
the  sale  from  time  to  time  until  said  debt  is  paid.'  Sec- 
tion II  of  the  act  provides  that  'when  the  debts  of  said 
city  are  paid  no  more  of  the  city  property  shall  be  sold  ex- 
cept by  a  vote  of  the  inhabitants  of  said  city  they  slLzIl 
be  authorized  to  do  so,'  etc.  It  appears  from  the  act 
that  there  had  been  a  previous  corporation  of  the  same 
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city,  the  charter  of  which  was  repealed  by  the  act  first 
above  cited,  and  the  provisions  of  section  7  were  intended 
to  apply  to  the  payment  of  the  debts  thereof.  The  lan- 
guage of  section  11,  that  after  the  debts  were  paid  *no 
more  of  the  city  property  shall  be  sold,  except  by  a  vote 
of  the  inhabitants  of  said  city  they  shall  be  authorized  to 
do  30^'  must  be  construed  to  empower  the  trustees  to  sell 
upon  a  vote  in  favor  thereof,  Wheij  the  debts  were  paid 
the  power  of  the  trustees  under  section  7  ceased,  and  there- 
after their  power  of  alienation  came,  if  at  all,  from  sec- 
tion II  and  the  vote  of  the  inhabitants.  According  to  the 
recitals  of  the  Whaley  deed,  the  qualified  electors,  at  an 
election  for  that  purpose  held,  directed,  authorized,  and  em- 
powered the  trustees  to  sell  the  land  in  question,  and  the 
board  of  trustees  duly  assembled,  and  acting  as  such  by  res- 
olution, prescribed  the  terms  and  conditions  upon  which 
sales  would  be  made.  The  recitals  in  the  deed,  coupled 
with  the  law,  are  sufficient  evidence  to  bind  the  parties  and 
show  tliat  title  passed  by  the  deed,  provided  it  was  proper- 
ly executed.  We  have  seen  before  that  it  was  executed 
by  the  trustees,  who  purported  to  act  for  and  in  the  name 
of  the  city,  except  that  they  signed  their  names  as  trustees, 
and  affixed  their  private  seals,  etc.  On  the  seventh  day 
of  February,  1874,  an  act  of  the  legislature  was  approved 
in  the  following  language:  Section  i.  No  deed,  convey- 
ance, or  grant  of  land  in  fee,  made  prior  to  the  twenty-fourth 
day  of  November,  a.  d.  187 i,  for  and  on  behalf  of  the 
dty  of  San  Diego  and  the  inhabitants  thereof,  for  a  val- 
uable consideration,  by  the  corporate  authorities  of  said 
city,  shall  be  invalid  by  reason  of  the  want  of  a  corporate 
seal,  but  all  of  said  deeds,  conveyances,  and  grants  shall 
have  the  same  force,  effect,  and  validity  as  if  a  corporate 
seal  of  said  city  had  been  regularly  provided  and  properly 
affixed  thereto  by  the  proper  corporate  authorities  of  said 
city. 

"It  is  not  deemed  necessary  to  go  to  any  great  length 
tn  discussing  the  question  of  the  power  of  the  legisla- 
ture CO  enact  valid  curative  laws.      The  field  is  a  broad 
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one,  often  involving  questions  of  constittttional  law» 
vested  rights,  retroactive  laws,  etc.,  and  giving  rise  to  dis- 
tinctions sometimes  too  subtle  to  be  readily  grasped  by 
the  ordinary  mind.  Judge  Cooley  in  his  work  on  Con- 
stitutional Limitations,  at  page  457,  states  concisely  the  rule 
on  this  subject,  thus:  'If  the  thing  wanted  or  failed  to 
be  done,  and  which  constitutes  the  defect  In  the  proceed- 
ings, is  something  the  necessity  for  which  the  legislature 
might  have  dispensed  with  by  prior  statute,  then  it  is  not 
beyond  the  power  of  the  legislature  to  dispense  with  it 
by  subsequent  statute;  and  if  the  irregularity  consists  in 
doing  some  act,  or  in  the  manner  or  mode  of  doing  some 
act,  and  which  the  legislature  might  have  made  im- 
material by  prior  law,  it  is  equally  competent  to  make  the 
same  immaterial  by  a  subsequent  law.'  Tested  by  this 
rule,  all  doubt  must  vanish  as  to  the  power  of  tfie 
legislature  to  enact  the  curative  law  above  quoted.  No 
question  has  ever  been  suggested,  so  far  as  known,  of  the 
power  of  the  legislative  branch  of  the  government  to  abol- 
ish the  distinction  between  sealed  and  unsealed  instru- 
ments, as  was  done  by  section  1223  of  the  Civil  Code. 
That  a  like  provision  might  be  enacted  in  reference  to 
corporate  and  official  documents  can  scarcely  admit  of 
doubt.  It  is  therefore  held  that  the  deed  of  conveyance 
to  Whaley  is  to  be  taken,  received,  and  interpreted  be- 
tween the  parties  to  this  action  precisely  as  though  sealed 
with  a  corporate  seal  of  the  city  of  San  Diego  at  the 
date  of  its  execution.  Had  vested  rights  in  third  parties 
accrued  between  the  execution  of  the  instrtunent  and  the 
passage  of  the  curative  act  a  different  question  would 
have  been  presented.  That  question  need  not  concern 
us  in  the  present  case.  Treating  the  deed  as  duly  ex- 
ecuted in  point  of  form,  under  a  statute  conferring  power 
upon  the  officers  to  sell  and  convey  the  lands  of  the  dty 
upon  a  majority  vote  of  the  inhabitants,  the  recitals  in 
the  deed  that  an  election  had  been  held  pursuant  to  the 
provisions  of  the  statute,  at  which  the  trustees  'were 
directed,  authorized,  and    empowered    to    sell    pueblo    or 
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dty  lands,  the  property  of  said  city/  etc.,  is  i*rima  facie 
evidence  that  an  election  had  been  held.  it  is  not  here 
a  question  of  power,  but  of  proof.  Many  of  the  authoi^- 
ties  go  much  further  in  holding  to  the  binding  force  of 
recitals  in  deeds  executed  by  municipal  corporations  than 
is  necesssary  to  uphold  the  conveyance  in  this  case. 
{Jamison  v.  Fopdna,  43  Mo.  565;  97  Am.  Dec.  414;  Dev- 
lin on  Deeds,  sec.  348,  and  cases  cited.)  I  am  certain 
the  court  did  not  err  in  the  admission  of  the  Whaley  deed. 
Like  considerations  apply  to  the  admission  of  the  con- 
veyance from  the  city  to  Babcock,  provided  always,  that 
it  was  material  testimony  in  the  case,  relevant  to  the  is- 
sues joined  therein,  all  of  which  may  properly  be  con- 
sidered in  connection  with  the  findings. 

"The  point  is  made  that  the  judgment  is  contrary  to 
the  findings,  and  not  warranted  by  the  facts  as  found  in  the 
case.  The  facts  as  found  by  the  court  may  be  epitomized 
as  follows:  i.  The  city  of  San  Diego,  being  the  owner 
of  pueblo  lot  1215,  on  the  seventh  day  of  February,  1869, 
conveyed  in  due  form  and  by  valid  deed  an  undivided 
one  half  thereof  to  one  Thomas  Whaley;  that  the  plain- 
tiff herein,  H.  C.  Gordon,  is  the  successor  in  interest,  by 
proper  mesne  conveyance  of  the  land  and  interest  con- 
veyed to  Whaley.  2.  That  on  the  twenty-eighth  day 
of  February,  1869,  one  day  after  the  conveyance  to  Whaley, 
the  city  of  San  Diego  executed  to  one  J.  C.  Babcock  a 
proper  deed  of  conveyance  of  the  entire  west  half  of  the 
same  lot,  viz.,  lot  12 15.  3.  The  deed  to  Babcock  was  first 
acknowledged  and  recorded.  Upon  this  state  of  facts  the 
court  entered  judgment  quieting  and  confirming  plain- 
tiflTs  title  to  the  entire  east  half  of  lot  121 5,  and  perpet- 
ually restraining  defendant,  the  city  of  San  Diego,  from 
asserting  title  thereto,  and  that  it  be  declared  to  have  no 
title  thereto.  The  position  of  respondent  is:  i  That  by 
the  conveyance  to  Whaley  of  the  undivided  one-half  of 
lot  12 15  he  became  tenant  in  common  with  the  city  there- 
in. 2.  That  when,  on  the  next  day,  the  city  conveyed  the 
entire  west  half  of  the  same  lot  to  Babcock  it  had  con- 
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vcyed  the  whole  thereof,  and,  as  a  consequence,  ceased 
to  have  any  interest  in  any  part  of  the  lot.  This  sec- 
ond position  is  not  readily  apparent.  No  doubt  two 
halves  of  a  thing  are  equal  to  the  whole  of  it;  but  the 
undivided  one-half  and  the  whole  of  one-half  of  a  thing 
are  not  equal  to  the  whole  of  it.  When  Whaley  re- 
ceived a  deed  of  an  undivided  one-half  of  lot  121 5  he 
was  a  tenant  in  common  with  the  city,  and  when  on  the 
next  day  the  city  sold  the  whole  of  the  west  half  of  the 
same  lot  it  simply  attempted  to  convey  the  whole  of  a 
parcel  of  a  lot  in  which  it  owned  an  undivided  half.  If 
a  grantor  conveys  lot  A,  which  he  does  not  own,  I  am  at 
a  loss  to  see  how,  in  the  absence  of  mistake  or  fraud,  he 
can  be  deemed  to  have  conveyed  lot  B,  which  he  docs 
own.  If  the  title  of  Whaley  failed  to  the  west  half  of 
the  lot  it  was  by  failure  to  have  his  deed  acknowledged 
and  recorded  prior  to  the  recordation  of  the  Babcock  con- 
ve)rance. 

"There  is,  however,  another  and  distinct  theory  upon  which 
respondent  contends  the  judgment  of  the  court  below  can 
be  upheld.  Section  764  of  the  Code  of  Civil  Procedure,  so 
far  as  material,  is  as  follows:  'Whenever  it  shall  appear, 
in  an  action  for  partition  of  lands,  that  one  or  more  of  the 
tenants  in  common,  being  an  owner,  of  an  undivided  in- 
terest in  the  tract  of  land  sought  to  be  partitioned,  has 
sold  to  another  person  a  specific  tract  by  metes  and  bounds 
out  of  the  common  land,  and  executed  to  the  purchaser  a 
deed  of  conveyance,  purporting  to  convey  the  whole  title 
to  such  specific  tract  to  the  purchaser  in  fee  and  in  sev- 
eralty, the  land  described  in  such  deed  shall  be  allotted 
and  set  apart  in  partition  to  such  purchaser,  his  heirs,  or 
assigns,  or  in  such  other  manner  as  shall  make  such  deed 
effectual  as  a  conveyance  of  the  whole  title  to  such  segre- 
gated parcel,  if  such  tract  or  tracts  of  land  can  be  allotted 
or  set  apart  without  material  injury  to  the  rights  and  in- 
terests to  the  other  cotenants  who  may  not  have  joined  io 
such  conveyance.'  Under  this  section,  or  rather  by  anal- 
ogy to  it,  respondent  claims  that  ^here  there  are  two  ten- 

/  Digitized  by  CjOOQIC 


March,  1894.]      Gordon  v.  City  ot  San  Diego.  531 

ants  in  common,  each  owning  an  undivided  half  of  land, 
while  neither  can  make  a  partition  binding  upon  the 
other  by  assuming  to  convey  eitner  half  specifically,  yet 
if  one  does  so  convey,  the  other  would  be  at  liberty  to 
acquiesce,  and  to  accept  the  remaining  half;  and  that 
where  he  has,  as  in  the  present  case,  done  so  by  convey- 
ing such  remaining  half  specifically,  the  two  conveyances 
operate  as  a  complete  and  binding  partition.  In  support 
of  this  proposition  we  are  referred  to  Freeman  on  Co- 
tenancy, sections  188,  535,  and  to  the  cases  of  DM  v. 
Brown,  5  Cush.  289,  and  Boion  v.  Tattnadge,  24  Wis. 
223.  At  section  188  of  Freeman  on  Cotenancy  it  is 
said:  'A  deed  of  a  specific  parcel  of  land  made  by  one 
cotenant  is  not  binding  on  the  others,  nor  can  their  rights 
be,  to  any  extent,  prejudiced  by  it.  Such  a  conveyance 
is  not  void  but  only  voidable.  It  .may,  therefore,  be 
approved  and  ratified  by  the  cotenants,  and  thereby  be 
made  to  operate  as  a  conveyance  in  severalty.'  Eaton 
V.  Talmadge,  24  Wis.  223,  is  substantially  to  the  same  effect 
as  the  above  quotation.  The  same  may  be  said  of  many 
decisions  upon  the  same  question.  A  partial  agreement 
for  the  partition  of  land  is  void  under  the  statute  of  frauds, 
and  cannot  be  enforced;  but  where  consummated  and  rat- 
ified by  the  parties  it  will  be  upheld.  In  Borel  v.  Rollins, 
30  Cal.  409,  it  was  held  that,  where  an  attorney  in  fact 
exceeded  his  authority  in  executing  a  deed  of  partition, 
his  principal,  who  had  ratified  the  act  of  partition  by  his 
own  acts  and  conduct  of  solemn  significance,  such  as  the 
execution  of  deeds  of  conveyance,  which  necessarily  rec- 
ognized the  partition  as  of  legal  validity  was  estopped  from 
sajdng  there  had  been  no  partition.  If  the  city  of  San 
Diego  IS  bound  by  its  acts  in  the  premises  it  must  be  upon 
the.  ground  of  estoppel.  But  estoppels  must  be  mutual. 
All  the  authorities  are  to  the  effect  that  a  sale  by  a  tenant 
in  common  by  specific  bounds  of  a  portion  of  the  land  in 
common  is  not  binding  upon  his  cotenant  unless  ratified  by 
him.  I  fail  to  find  in  the  record  any  evidence  of  ratification 
by  Whaley,  or  those  holding  under  him.    It  is  true  it  ap- 
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pears  that  the  deed  to  Babcock  was  first  acknowledged  and 
first  recorded;  but  Babcock,  for  all  that  appears,  may  have 
taken  with  actual  notice  of  the  prior  deed  of  Whaley.  Had 
Whaley  conveyed  the  whole  of  the  east  half  of  lot  12 15  an 
inference  might  be  predicated,  perhaps,  on  the  act,  as  tending 
to  show  his  acquiescence  in  a  partition;  but,  so  far  as  ap- 
pears, he  did  not  do  so.  It  was  stipulated  at  the  trial  'that 
the  plaintiff  in  this  action  succeeds  by  proper  mesne  con- 
veyances to  any  title  or  interest  in  and  to  said  pueblo  lot 
No.  1215,  which  was  conveyed  to  Thomas  Whaley  by  the 
deed  dated  February  27,  1869.'  The  finding  of  the  court  is  in 
harmony  with  the  stipulation.  I  fail  to  find  in  these  points 
any  basis  for  an  estd()pel  in  pais.  Non  constat  but  that 
Whaley  or  his  grantees  may  still  hold  an  undivided  inter- 
est in  the  west  half  of  lot  1215." 

It  is  ordered  that  the  judgment  and  order  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 


[No.  14908.     In  Bank.— March  8.   1894.) 

GEORGE  LE  MESNAGER,  Executors,  etc.,  «t  al., 
Respondents,  JOSE  MASCAREL,  Intervbnor,  v. 
ADELAIDE  E.  HAMILTON,  Appellant,  et  al^  De- 
pendants. 

MORTOAOE — FORBCLOBURB — SKPARATS      PrOPBBTT      OF       Wim TSWtOENCB^ 

CONTRADICTORY      CBRTIFICATB     OF     ACKNOWLaDOMBNT — DSLJVSRT. — lil 

an  action  to  foreclose  a  mortgrage  upon  the  separate  property 
of  a  wife,  executed  by  the  husband  and  wife  at  a  time  when 
the  acknowledgrment  of  the  wife  was  essential  to  the  valldi;/ 
of  the  mortfiragre.  It  is  error  for  the  trial  court  to  refuse  to 
allow  the  wife  to  prove  that  she  never  in  fact  appeared  before 
the  notary  certifying  to  the  acknowledgment  attached  to  tne 
mortgage,  and  that  she  did  not  acknowledge  the  mortgage  or 
know  any  thing  about  its  delivery  to  the  mortgagees. 

Id. CBRTIFICATB     OF     ACKNOWLJBDOMBNT     NOT     CONCLUSIVB — PABOI.     ETI- 

DBNCB — Fabrication. — A  certificate  of  acknowledgment  is  not 
conclusive  evidence  of  the  fact  of  acknowledgment,  but  it  may 
be  Impeached  by  parol  evidence  that  the  person  named 
therein  never  in  fact  appeared  before  the  officers  cer- 
tifying to  the  acknowledgment.  In  such  a  case  the  act  of  the 
officer  is  wholly  void,  and  the  certificate  la  nothing  but  a 
fabrication. 
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Iik^Knowlbdgb  or  Mortoaobb — Protbgtxon  or  Bona  Fidb  PuBciiAsaiw. 
It  is  only  where  the  wife  in  fact  appears  before  the  officer  that 
his  certificate  imports  verity  In  favor  of  hona  Ade  purchasers 
without  knowledge  of  Irregularity;  but  where  she  does  not  in 
fact  so  appear  It  is  not  necessary  for  the  wife  to  show  or 
y  offer  to  show  fraud  or  bad  faith  upon  the  part  of  the  mort- 
sragree,  or  that  he  had  notice  of  the  falsity  of  the  certillcate. 
The  failure  of-  the  mortgragree  to  ascertain  that  the  mortsaj^e* 
was  never  in  fact  executed  by  the  wife  cannot  be  allowed  to 
defeat  the  rights  of  the  wife  to  her  property  if  she  was  with- 
out  fault. 

Id. — ^ExxcuTxoN  or  Writtbn  Inbtrumbnt — Dblivbrt. — ^The  word  "exe- 
cute.** when  applied  to  a  written  instrument,  unless  the  con- 
text indicates  that  It  was  used  In  a  narrower  sense,  imports 
the  delivery  of  the  instrument. 

Id. — ^FUBADiNQ — ^Dbniai.  or  Exbcution — Issna  as  to  Delivert. — ^Whero 
a  complaint  in  a  foreclosure  suit  allegres  that  the  defendants 
did  "execute  under  their  hands  and  seals  and  deliver"  the 
mortsrasre,  an  answer  of  one  of  the  defendants  denying  that  she 
^  executed  the  mortsraffe  referred  to  is  sufficient  to  put  In  Issue 
the  fact  of  the  delivery  and  every  other  fact  necessary  to  lts< 
execution,  although  there  Is  no  specific  denial  of  the  delivery 
allesred. 

Id. — ^Waiver  of  Objection. — Where  no  specific  objection  was  made 
to  the  admission  of  evidence  that  the  wife  had  never  in  fact 

,         acknowledgred   the   execution   of   the   mortsrasre,    nor   known   ot 

'^  its  delivery,  upon  the  ground  that  her  answer  admitted  the 
fact  of  delivery,  such  objection  is  waived. 

Id — BvmBNCB— Objection  pob  First  Time  Upon  Appeal. — ^Where  evi- 
dence Is  objected  to  as  inoompetent.  irrelevant,  and  Immaterial^ 
upon  a  particular  ground,  a  contention  that  it  was  inadmissible 
I  for  another  reason  cannot  be  raised  for  the  first  time  upou 
appeal. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

£.  H,  Bentley,  J.  R.  Du  Puy,  and  R.  Dunnigan^  for  Ap- 
pellant. 

Stephen  M.  White,  Brousseau  &  Thomas,  and  /?.  B.  Car- 
penter,  for   Respondents. 

Graves,  O'Melveny  &  ShanJcland,  for  Intervenor. 

De  Haven,  J. — The  defendants,  Samuel  Hamilton 
and  Adelaide  E.  Hamilton,  were  and  are  husband  and 
wife,  and  this  is  an  action  to  foreclose  a  mortgage  al- 
leged  to    have  been    executed    by    them    on    January    2, 
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1889,  ^^  secure  a  promissory  note,  also  executed  by  tbein 
on  the  same  day,  for  the  sum  of  seven  thousand  dollars. 
The  complaint  contains  a  copy  of  the  mortgage,  and  of  the 
certificate  of  acknowledgment  attached  thereto.  The  cer- 
tificate is  that  of  a  notary  public,  and  shows  upon  its  face 
that  the  mortgage  was  duly  acknowledged  by  the  defendants 
upon  the  day  of  its  date. 

The  defendant,  Adelaide  E.  Hamilton,  filed  an  answer, 
in  which  she  avers  that  the  land  described  in  the  mortgage 
was  and  is  her  separate  property,  and  in  which  she  also 
denies  that  she  ever  executed  or  acknowledged  the  mortgage, 
and  further  "alleges  that  the  statement  in  the  certificate 
of  said  notary,  appended  to  such  pretended  mortgage  by 

said  notary,  reciting  and  stating  that  she appear^  b^- 

fore,  or  was  in  the  presence  of,  said  notary is  untrue 

and  false." 

The  case  was  tried  upon  the  issues  thus  presented, 
and  resulted  in  a  judgment  for  the  plaintiffs  in  accord- 
ance with  the  demand  of  the  compbint,  and  a  decree  of 
foreclosure  directing  the  sale  of  the  property  mentioned 
in  the  mortgage  to  satisfy  the  amount  adjudged  to  be  due 
from  defendants  to  plaintiffs  an  account  of  the  note  and 
mortgage. 

The  defendant,  Adelaide  E.  Hamilton,  appeals. 

Upon  the  trial  of  the  action  the  appellant  offered  to  prove 
that  she  never  in  fact  appeared  before  the  notary  certifying 
to  the  acknowledgment  attached  to  the  mortgage,  and  that 
she  did  not  acknowledge  the  mortgage,  or  know  any  thing 
about  its  delivery  to  the  plaintiffs.  The  plaintiffs  objected 
to  this  evidence  upon  the  general  ground  of  irrelevancy, 
and  particularly  because  "it  made  no  difference  whether 
the  defendant,  Adelaide  E.  Hamilton,  was  present  and  ac- 
knowledged the  mortgage  or  not,  as  the  certificate  of  said 
acknowledgment  was  conclusive."  The  objection  was  sus- 
tained, and  the  appellant  was  not  permitted  to  prove  the 
facts  embraced  in  her  offer. 

This  ruling  was  clearly  erroneous.  At  the  date  of  th< 
mortgage   sought   to   be    foreclosed    an    acknowledgment 
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was  essential  to  the  validity  of  a  conveyance  by  a  mar- 
ried woman.  Section  1187  of  the  Civil  Code,  as  it  then 
read,  expressly  declared  that  such  a  conveyance  shall 
have  no  validity  "until  so  acknowledged."  and  section 
1093  of  the  same  code  also  provided  that  ''no  estate  in 
the  real  property  of  a  married  woman  passes  by  any 
grant  purporting  to  be  executed  or  acknowledged  by  her 
unless  the  grant  or  instrument  is  acknowledged  in  the 
manner  prescribed  by  sections  1186  and  1191."  Such 
being  the  law  at  the  date  of  the  mortgage  in  question, 
it  is  at  once  seen  that  the  facts  offered  to  be  shown  were 
material  and  relevant,  and  struck  as  directly  at  the  ex- 
istence of  the  mortgage  as  would  an  offer  to  show  that 
the  signatures  thereto  were  forgeries — the  acknowledg- 
ment of  appellant  being  as  necessary  a  part  of  the  exe- 
cution of  the  mortgage  by  her  as  her  signature.  The 
certificate  of  acknowledgment  was  not  conclusive  evi- 
dence of  the  fact  of  acknowledgment,  and  such  a  certifi- 
cate may  be  impeached  by  parol  evidence  that  the 
person  named  therein  never  in  fact  appeared  before  the 
officer  certifying  to  the  acknowledgment.  In  such  a 
case  the  act  of  the  officer  is  wholly  void,  and  the  certifi- 
cate is  nothing  but  a  fabrication.  (Johnston  v.  Woilace, 
53  Miss.  331 ;  Pickens  v.  Knisely,  29  W.  Va.  i ;  6  Am.  St. 
Rep.  622;  Donahue  v.  Mills,  41  Ark.  421;  Meyer  v.  Gosset 
38  Ark.  377;  Williamson  v.  Carskadden,  36  Ohio  St.  664; 
Michner  v.  Cofuender,  38  Pa.  St.  334;  Borland  v.  Wat- 
^o^lh,  33  Iowa,  130.)  Of  course  when  it  appears  that  a 
married  woman  has  actually  appeared  before  an  officer 
for  the  purpose  of  acknowledging  a  conveyance,  and  has 
made  some  kind  of  an  acknowledgment,  the  certificate 
of  the  officer  in  relation  to  the  manner  and  terms,  and 
as  to  the  fact  of  the  acknowledgment,  would  be  conclusive 
in  favor  of  the  purchaser  in  good  faith,  and  who  has  relied 
upon  the  truth  of  the  certificate.  The  difference  between 
such  a  case  and  one  where  the  certificate  is  wholly  void 
is  very  clearly  pointed  out  by  Cahipbell,  J.,  in  Johnston  v. 
Wallace,  53  Miss.  331,  in  the  following  language: 
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"When  a  married  woman  appears  before  an  officer  to  ac- 
knowledge her  deed  it  is  made  by  law  his  duty  to  inquire 
of  her  separately  and  apart  from  her  husband  as  to  her 
freedom  from  fear,  threats,  or  compulsion  of  her  husband 
in  the  execution  of  the  deed;  and  it  is  his  duty  to  decide 
upon  this,  and  to  certify  the  acknowledgment  His  de- 
cision thus  made  and  duly  certified  imports  verity  as  to  all 
persons  acting  on  the  faith  of  his  official  certificate  in  due 
form  of  law,  and  without  any  knowledge  of  any  wrong 
or  irregularity  or  of  any  circimistance  to  excite  inquiry 
and  point  to  such  wrong  or  irregularity.  The  appear- 
ance of  the  person  before  him  to  acknowledge  is  the  oc- 
casion for  the  performance  of  his  duty  by  the  officer; 
the  proposal  to  acknowledge  the  deed  before  him  is  the 
circimistance  which  calls  into  exercise  the  legal  power  to 
examine  as  to  the  execution  of  the  deed,  and  to  decide  the 
sufficiency  of  the  statement  made  as  to  that;  and  then,  in 
certifying,  he  is  declaring  his  conclusion  upon  the  iansX 
he  is  called  to  decide.  His  official  act  thus  solemnly  per- 
formed must  have  sanctity,  at  least  to  the  extent  of  bdng 
a  safe  reliance  for  every  one  who  in  good  faith  acts  in  the 
belief  that  it  is  true  as  stated.  But  where  the  person  neTer 
appeared  before  an  officer  to  acknowledge  the  deed,  but 
he  falsely  certifies  that  she  did,  his  act  is  wholly  without 
authority  of  law,  and  void  in  ioio.  All  must  be  subject 
to  the  risk  of  an  occasional  forgery  by  officers  authorized  to 
take  acknowledgments.  Although  liable  to  be  deceived  and 
imposed  on  by  such  an  act,  no  one  can  claim  that  a  mar- 
ried woman's  estate  should  be  divested  by  forgery;  and 
when  she  did  not  in  fact  appear  before  the  officer  to  ac- 
knowledge, although  he  may  certify  that  she  did,  she  may 
show  she  did  not,  for  his  act  is  wholly  without  authority, 
and  she  but  rights  herself  and  wrongs  no  one  in  proving 
the  truth  of  the  case,  for  no  one  can  claim  by  virtue  of  a 
forgery." 

The  cases  of  Banning  v.  Banning,  80  Cal  274,  13  Am. 
St.  Rep.  156,  and  De  Arnaz  v.  Bscandon,  59  Cal.  486, 
cited  by  respondents,    are    not   opposed   to   the   principle 
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declared  in  the  case  from  which  the  foregoing  quotation 
is  made.  In  Banning  v.  Banning  the  wife  acknowledged  the 
deed  through  a  telephone,  and  afterwards  delivered  the 
deed,  apparently  properly  acknowledged,  to  the  grantees, 
who  were  not  shown  to  have  had  any  notice  of  the  man- 
ner in  which  the  acknowledgment  was  taken.  Under  these 
circumstances  the  court  held  that  the  certificate  was  conclu- 
sive, and  that  the  married  woman  could  not  avoid  her  deed 
because  of  the  fact  that  she  did  not  personally  appear  in 
the  actual  presence  of  the  officer  certifying  to  the  acknowl- 
edgment. That  was  all  that  was  decided  there,  and  that 
case  is  authority  for  nothing  more.  It  is  true  that  th^ 
court  quotes  with  approval  the  following  portion  of  sec- 
tion 538  of  Jones  on  Mortgages :  "As  to  statements  of  fact 
contained  in  a  certificate  of  acknowledgment  which  is  reg- 
ular in  form,  such,  for  instance,  as  the  fact  that  the  grantor 
appeared  and  acknowledged  the  execution  of  the  instru- 
ment, they  can  only  be  impeached  for  fraud.  Evidence 
which  is  merely  in  contradiction  of  the  facts  certified  to 
will  not  be  received."  This,  however,  was  not  necessary  to 
be  said  in  the  decision  of  that  case,  and  the  attention 
of  the  court  was  not  called  to  the  particular  question  we 
are  now  discussing,  and  for  that  reason  the  language  above 
quoted  cannot  be  construed  as  an  authoritative  state- 
ment by  the  court  of  the  law  which  governs  a  case  like 
this. 

In  De  Amas  v.  Bscandon,  59  Cal.  486,  the  facts  were 
such  as  to  bring  it  within  the  rule  making  the  certificate 
of  acknowledgment  conclusive  in  favor  of  an  innocent 
purchaser.  In  that  case  the  wife  actually  appeared  be- 
fore the  notary  and  acknowledged  the  deed  through  an 
interpreter,  and  afterwards  delivered  the  deed  to  the 
grantee,  who  had  no  notice  of  the  matters  relied  upon 
to  defeat  the  acknowledgment.  The  court  held  that 
upon  that  state  of  facts  the  certificate  of  tiie  notary  was 
conclusive  of  the  facts  which  it  recited.  The  cases  of 
Heeter  v.  Glasgow,  79  Pa.  St.  79,  Cover  v.  Manaway,  115 
Pa.  St.  338,  2  Am.  St.  Rep.  552,  Singer  Mfg.  Co.  v.  Rock, 
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84  Pa.  St  442,  24  Am.  Rep.  204,  and  Baldwin  v.  Snawden, 
II  Ohio  St.  203,  78  Am.  Dec.  303,  also  cited  by  plaintiffs, 
were  all  cases  in  which  the  married  woman  had  actually 
appeared  before  the  acknowledging  officer,  and  the  at- 
tempt in  each  was  to  attack  the  certificate  because  of  some 
defect  in  the  manner  of  the  acknowledgment  and  neither  of 
them  can  be  considered  as  sustaining  the  proposition  that  a 
certificate  cannot  be  impeached  by  evidence  showing  that  the 
officer  was  entirely  without  authority  to  make  it  by  reason  of 
the  fact  that  the  person  whose  acknowledgment  is  certified 
never  in  fact  appeared  before  the  officer  for  that  purpose. 
We  think  the  distinction  between  the  cases  last  referred  to 
and  the  one  at  bar  is  a  very  broad  one. 

Nor  was  it  necessary  for  the  appellant  to  show  or  offer 
to  show  any  fraud  or  bad  faith  upon  the  part  of  the 
mortgagee,  or  that  he  had  notice  of  the  falsity  of  the 
certificate.  If  the  matters  offered  to  be  proven  in  this 
case  are  true  the  appellant  never  executed  the  mortgage, 
and  it  has  no  more  validity  as  to  her  than  if  her  signa- 
ture was  forged  thereto ;  and  in  such  a  case,  if  the  wife 
has  done  nothing  to  estop  her  from  showing  the  attempted 
fraud  upon  her  rights,  it  is  immaterial  whether  the 
persons  claiming  under  the  mortgage  had  notice  of  tfie 
matters  affecting  its  validity  or  not.  Their  failure  tD 
ascertain  that  the  mortgage  was  never  in  fact  executed  can- 
not be  allowed  to  defeat  the  rights  of  appellant  if  she 
was  in  fact  without  fault.  The  plaintiffs  were  not  obliged 
to  advance  any  money  on  the  mortgage  until  after 
first  satisfying  themselves  of  its  genuineness,  and  if 
they  failed  to  make  the  necessary  inquiry,  the  loss 
is  theirs,  and  not  that  of  appellant.  {Edgerton  v. 
Jones,  10  Minn.  427.) 

It  is  also  claimed  by  respondent  that  the  answer  of 
appellant  admits  that  she  delivered  the  mortgages  to 
plaintiffs  and,  therefore,  that  the  error  of  the  court, 
if  any,  in  excluding  the  evidence  referred  to  is  immaterial 
The  complaint  alleges  that  defendants  did  "execute 
under   their  hands   and   seals   and   deliver"   the   mortgage 
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in  suit|  and  appellant,  in  answering  this  particular  alle- 
gation, denies  that  she  executed  the  mortgage  referred 
to,  but  does  not  supplement  this  with  the  further  denial 
that  she  delivered  it,  and  thus  negativing  the  precise  lan- 
guage of  the  complaint.  The  plaintiffs  contend  that  the 
failure  to  use  the  word  "deliver"  in  the  denial  referred  to 
was  a  failure  to  deny  the  delivery  alleged;  but  we  do  not 
think  so.  The  word  "execute"  when  applied  to  a  written 
instrument,  unless  the  context  indicates  that  it  was  used  in  a 
narrower  sense,  as  in  sections  1185,  "86,  1189,  1190,  and 
H91  of  the  Civil  Code,  imports  the  delivery  of  such  instru- 
ment. (Code  Civ.  Proc.,  sec.  1933;  Joseph  v.  Dougherty, 
60  Cal.  358;  Clark  v.  Child,  66  Cal.  87;  Bagley  v.  McMickle, 
9  Cal.  430.)  There  is  nothing  in  the  answer  to  indicate  that 
the  word  execute  was  there  used  in  any  restricted  sense,  and 
it  must,  therefore,  be  given  its  ordinary  legal  signification. 
The  appellant  denied  that  she  executed  the  mortgage,  and 
this  put  in  issue  the  fact  of  the  delivery,  and  every 
other  fact  necessary  to  its  execution.  The  plaintiffs  did  not 
in  the  language  used  by  them,  allege  any  thing 
more  than  that  the  mortgage  was  executed,  and  when  this 
was  denied  the  allegation  of  the  complaint  upon  this  point, 
in  its  entire  scope  and  meaning,  was  denied,  notwithstand- 
ing the  appellant  did  not  see  fit  to  notice  the  unnecessary 
verbiage  contained  in  plaintiff's  complaint  upon  the  subject 
of  the  delivery  of  the  mortgage. 

But  a  complete  answer  to  the  contention  of  respondent  on 
this  point  is  that  the  objection  to  this  offered  evidence  was 
not  rested  upon  the  ground  that  the  answer  admitted  the  de- 
livery of  the  mortgage  by  appellant,  nor  is  there  any  thing 
in  the  record  to  suggest  that  the  attention  of  the 
appellant  was  ever  in  any  manner  during  the  trial 
in  the  court  below  called  to  this  alleged  defect  in 
her  answer. 

If  it  be  assumed  that  the  general  objection  to  the 
effect  that  the  offered  testimony  was  "incompetent, 
irrelevant,  and  immaterial,"  if  it  had  stood  alone,  would 
have    been   sufficient   to    raise    such    a    question,    a    point 
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which  it  is  unnecessary  to  decide  at  this  time;  still,  such 
objection  was  obviously  insufficient  for  that  purpose  when 
the  particular  ground  upon  which  it  was  claimed  that  such 
offered  evidence  was  incompetent,  irrelevant,  and  imma- 
terial, was  stated  to  be  "for  the  reason  that  the  certificate 
of  the  notary  was  conclusive  as  to  all  matters  therein  con- 
tained, and  could  not  be  contravened  or  contradicted  by  any 
oral  testimony.** 

There  is  certainly  in  this  statement  not  even  the  most 
remote  intimation  that  the  offered  evidence  was  then  claimed 
to  be  inadmissible  because  of  the  failure  of  the  answer  to 
deny  the  delivery  of  the  mortgage  sued  upon,  and  the  re- 
spondent cannot  successfully  raise  such  an  objection  here  for 
the  first  time. 

Judgment  and  order  reversed. 

Fitzgerald,  J.,  Paterson,  J.,  Harrison,  J.,  and 
Garoutte,  J.,  concurred. 

McFarland,  J.  (concurring). — I  concur  in  the  judg- 
ment of  reversal;  because  the  objections  to  the  evidence 
offered  by  appellant,  and  sustained  by  the  court,  were  not 
based  upon  any  defect  in  the  denials  of  tiie  answer.  The 
objections  and  ruling  of  the  court  were  made  solely  upon 
the  broad  ground  that  a  notary's  certificate  of  ac- 
knowledgment of  a  married  woman  is  always  and  under 
all  conceivable  circumstances,  absolutely  conclusive. 
Under  this  ruling  the  appellant,  although  she  never  ap- 
peared before  the  notary  and  never  knew  that  he  had 
made  a  certificate  of  her  acknowledgment,  and  although 
she  never  delivered  the  mortgage  or  knew  of  its  delivery, 
or  received  any  of  the  money,  and  never  did  any  act  of 
ratification  whatever,  would  still  be  forever  estopped  by 
the  certificate  from  showing  the  truth.  This,  in  my 
opinion,  is  not  the  law.  At  the  same  time,  I  do  not 
think  that  the  delivery  of  the  mor^ge  is  denied  in  the 
answer.  It  is  true  that,  in  a  general  sense,  "execution* 
may  be  said  to  include  "delivery** ; .  but  it  is  quite  fre- 
quently used  in  the  limited  sense  of  signing,  and  where 
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the  law  requires  it,  sealing,  stamping,  acknowledging,  etc., 
a  written  instrument,  so  as  to  make  it  complete  on  its  face 
and  ready  for  delivery.  And  the  sense  in  which  at  is  used 
can  generally  be  seen  from  the  context  In  the  case  at  bar 
the  complaint  avers  that  the  defendants  "executed  under 
their  hands  and  seals  and  delivered"  the  mortgage  in  ques- 
tion. Here  "executed''  was  clearly  used  in  the  limited  sense, 
and  "delivered"  intended  as  a  distinct  and  additional  aver- 
ment The  answer  denies  that  defendants  "executed  under 
their  hands  and  seals,"  but  either  inadvertently  or  inten- 
tionally avoids  any  denial  that  they  "delivered"  the  mortgage. 
Now,  in  answer  to  such  an  averment  a  married  woman  might 
truthfully  deny  the  execution  in  the  sense  as  used  in  the 
complaint,  if  she  believed  that  the  acknowledgment  was  de- 
fective; while  she  might  not  be  able  at  all  to  truthfully  deny 
the  delivery.  And  in  the  case  at  bar,  as  appellant  refrained 
from  denying  the  delivery,  I  apprehend  that  she  could  not 
be  convicted  on  a  prosecution  for  perjury,  however  clearly 
it  might  be  proven  that  she  did  deliver  the  mortgage.  But, 
as  said  before,  the  point  was  not  made  at  the  trial.  If  ob- 
jection had  been  made  to  offered  evidence  on  the  ground 
that  the  answer  did  not  deny  the  delivery,  appellant  would 
have  been  allowed  to  amend  her  pleading — if  she  was  really 
prepared  to  deny  such  deliveiy. 

Beatty,  C.  J. — ^I  concur  in  the  opinion  of  Justice  Mc- 
Farland. 
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[No.   16499.     In  Bank.— March  S,  1S«4.] 

LUCY  W.  AUZERAIS  EX  au.  Petitioners,  v.  THE 
SUPERIOR  COURT  OF  SACRAMENTO  COUNTY. 
Respondent. 

Writ  of  Rbtibw — ^Additional  Finding  of  Supbrior  Coust — Bxcbm  o/ 
Jurisdiction — ^Rbmxdt  Upon  Appbau — ^A  proceeding  in  the  au- 
preme  court  upon  a  writ  of  review  to  annul  an  order  and  addi- 
tional finding  of  the  superior  court  on  the  ground  that  the  lat- 
ter court  was  at  the  time  without  jurisdiction  to  make  aucli 
order  and  finding,  because  the  cause  In  which  it  was  made 
was  then  pending  in  the  supreme  court  on  appeal,  will  be  dis- 
missed, as  the  petitioners  have  a  plain,  speedy,  and  adequate 
remedy  in  due  course  of  law,  when  the  additional  finding  i« 
presented  in  the  supreme  court  as  a  part  of  the  record  on 
appeaL  If  the  superior  court  was  without  authority  to  nuuice 
the  flndinar  complained  of,  such  finding  will  be  entirely  dlare- 
ararded  as  a  part  of  the  record  on  appeaL 

Proceeding  in  the  Supreme  Court  upon  a  writ  of  review 
to  annul  an  order  of  the  Superior  Court   of    Sacramento 
County. 

A.  C.  Freeman,  and  McKune  &  George,  for  Petitioners. 
Johnson,  Johnson  &  Johnson,  contra. 

The  Court. — ^The  petitioners  seek  by  this  proceeding  to 
annul  a  certain  order  and  finding  made  by  the  superior 
court  of  the  county  of  Sacramento  on  July  29,  1893,  in  a 
certain  proceeding  then  or  before  then  pending  in  that  court 
m  the  matter  of  the  estate  of  Lewellyn  Williams,  de- 
ceased. The  ground  of  the  application  is  that  the  superior 
court  was  at  the  time  without  jurisdiction  to  make  such  an 
order  and  additional  finding,  because  the  cause  in  which  it 
was  made  was  then  pending  in  this  court  on  appeal.  Con- 
ceding this  to  be  so,  the  petitioners  have  a  plain,  speedy, 
and  adequate  remedy  in  due  course  of  law,  when  the  addi- 
tional finding  is  presented  here  as  a  part  of  the  record  on 
that  appeal.  If  the  superior  court  was  without  authority 
to  make  the  finding  complained  of,  such  finding  will  be  en- 
tirely disregarded  as  a  part  of  tiic  record  on  the  appeal  re- 
ferred to. 

The  proceeding  is  dismissed. 
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W^  21055.     Department  One.— March  e.  1894.] 

THE  PEOPLE,  Respondent,  v.  THOMAS  EDWARDS, 
Appellant. 

CuMXNAL  Law — ^Hcpammlino  JmtT. — ^A  defendant  aeenaed  of  crime 
has  the  riffht  to  have  in  the  Jury-box.  before  the  Impaneling 
a  Jury  begins,  all  the  names  of  the  Jurors  from  which  are  to 
be  drawn  the  Jury  by  which  he  is  to  be  tried. 

Idl — ^RiOHT  OF  PaaaiCFToaT  CBALUNoa. — ^The  right  of  peremptory 
challenge  is  one  of  the  chief  safeguards  of  a  defendant  against 
an  unjust  conviction,  and  courts  ought  to  permit  the  freest 
exercise  of  this  right,  within  the  limits  fixed  by  the  legislature. 

Im— JuRT-Box — Rbstoration  of  Nambs  of  Jurors — Discharqb  of  Pankl 
— ^Nkw  iKPANXLicsNT. — ^Whsre  a  Jury  has  been  partially  impan- 
eled while  another  Jury  was  engaged  in  deliberating  upon  its 
verdict,  which  Is  discharged  before  the  impanelment  of  the 
new  Jury  is  complete,  it  becomes  the  duty  of  the  clerk  lo 
restore  their  names  to  the  Jury-box,  and  when  the  attention 
of  the  court  Is  drawn  to  the  fact  it  should  grant  the  motion  of 
the  defendant  to  discharge  those  Jurors  Irho  had  already  been 
sworn,  and  to  impanel  the  Jury  anew,  and  its  failure  to  do  so 
is  a  prejudicial  error. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court 

Benjamin  B,  Haskell,  for  Appellant. 

Attorney  General  JV.  H.  H.  Hart,  and  Deputy  Attorney 
General  Charles  H.  Jackson,  for  Respondent. 

Harrison,  J. — ^The  defendant  was  convicted  of  burglary 
in  the  second  degree  in  entering  a  room  of  a  building  on 
Market  street,  in  San  Francisco,  with  intent  to  commit  lar- 
ceny, and  was  sentenced  to  the  state  prison  for  three  years. 

When  the  court  commenced  to  impanel  the  jury  for 
the  purpose  of  trying  the  defendant,  twelve  of  the  jurors 
who  were  in  attendance  upon  the  court  had  been  im- 
paneled to  try  another  cause,  and  were  then  deliberat- 
ing upon  their  verdict,  and  the  slips  upon  which  their 
names  were  written  had  been  tied  together  by  a  ruM>er 
band,  and  placed  by  the  clerk  in  the  jury-box.  When 
five    or    six    jurors    had    been    drawn  and  sworn  in  the 
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present  case,  this  other  jury  came  into  court  with  their 
verdict,  and  were  discharged.  The  clerk  did  not,  how- 
ever, remove  the  band  from  their  names  until  after  ten 
jurors  had  been  accepted  and  sworn  to  try  the  defend- 
ant, nor  until  after  the  defendant's  counsel  had  called  the 
attention  of  the  court  to  this  fact.  The  defendant's  at- 
torney then  moved  for  the  discharge  of  the  jury 
upon  the  ground  that  it  had  been  irregularly  and  illegally 
drawn  and  impaneled^  and,  after  the  completion  of  the 
jury,  made  another  motion  for  its  discharge  upon  the 
same  grounds.  These  motions  were  denied  by  the  court 
and  exceptions  taken.  It  appears  from  the  minutes 
of  the  trial,  of  which  a  copy  is  included  in  the 
judgment-roll,  that  out  of  the  twelve  jurors  first  drawn 
in  the  box,  four  were  peremptorily  challenged  by  the  de- 
fendant, and  seven  accepted  and  sworn  in  the  case,  and 
that  before  ten  had  been  accepted  and  sworn,  three  others 
were  peremptorily  challenged  by  the  defendant.  Of 
the  four  next  drawn  he  challenged  three  peremp- 
torily, and  was  compelled  to  accept  tiie  twelfth  juror  against 
his  will. 

It  does  not  appear  how  many  jurors  were  in  attendance 
upon  the  court  whose  names  should  have  been  in  the  jury- 
box  before  the  impaneling  of  the  jury  began;  but  the  de- 
fendant had  the  right  to  have  all  the  names  of  the  jurors 
from  which  were  to  be  drawn  the  jury  by  which  he  was  to 
be  tried,  in  the  jury-box  before  the  impaneling  began.  (Code 
Civ.  Proc,  sec.  246.)  It  is  to  be  assumed  that  the  defendant 
knew  the  names  of  the  jurors  in  attendance  upon  the  court, 
as  it  was  a  part  of  the  records  of  the  court,  and  also  those 
to  whom  he  might  wish  to  take  a  peremptory  challenge. 
The  right  of  peremptory  challenge  is  one  of  the  chief  safe- 
guards of  a  defendant  against  an  unjust  conviction,  and 
courts  ought  to  permit  the  freest  exercise  of  this  right 
within  the  limits  fixed  by  the  legislature.  Any  diminution 
in  the  number  of  names  in  the  jury-box  would  reduce  the 
proportion  of  acceptable  jurors,  and  to  the  same  extent 
diminish    the    opportunity    of    the    defendant    to    exdude 
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from  the  jury  those  against  whom  he  could  sign  no 
legal  cause  for  challenge,  but  with  whom,  for  some  rea- 
son that  he  was  not  called  upon  to  explain,  he  might 
be  dissatisfied.  If  therefore,  when  the  other  jury  were 
discharged  their  names  had  been  placed  in  the  jury-box,  this 
increase  of  the  number  of  names  from  which  the  jurors  to 
try  him  were  to  be  drawn  would  have  rendered  it  less  probable 
that  the  names  of  those  whom  he  wished  to  challenge  per- 
emptorily would  be  drawn,  and,  consequently,  he  would  have 
had  a  better  opportunity  to  be  tried  by  a  jury  against  which 
he  had  no  objection.  While  the  other  jurors  were  actually 
engaged  in  deliberating  upon  the  verdict  for  which  they 
had  been  impaneled  it  would  be  immaterial  to  the  defendant 
whether  their  napies  were  in  or  out  of  the  jury-box,  as  it 
would  be  impracticable  to  have  them  impaneled  in  the  case, 
but,  when  they  were  discharged  from  that  verdict,  it  was  the 
duty  of  the  clerk  to  restore  their  names  to  the  jury-box,  and 
when  the  attention  of  the  court  was  drawn  to  the  fact,  it 
should  have  granted  the  motion  of  the  defendant  to  dis- 
charge those  that  had  already  been  sworn,  and  impanel  a 
jury  anew.  Its  failure  to  do  so  wrought  a  prejudicial  error 
to  the  defendant,  and  for  this  reason  the  judgment  is  re- 
versed. 
GarouTte,  J.,  and  Paterson,  J.,  concurred. 


[No.   18201.     Department   One.— March   7.   1894.] 

j.B.    SUTTON,    Appellant,  v.    JACOB    STEPHAN, 
Respondent. 

jkPPBAXr*- lUnriaw  of  Motion  to  Stbiks  Out. — Where  an  appeal  ♦» 
taken  from  a  final  Judgrment  on  the  Judg-ment-roll  without  any 
statement  or  bill  of  exceptions,  an  order  denyins  a  motion  to 
strike  out  parts  of  defendant's  answer  cannot  be  considered. 

ID.— anDOifXNT-BOU.. — ^A  motlon  to  strike  out  parts  of  pleading  and 
an  order  denying  the  same  constitute  no  part  of  the  judi^- 
ment-rolL 

AoinoR's  1.IBN.— The  keeper  of  a  llrery  and  feed  stable  has  a  Hon 
upon  a  horse,  buffffy.  and  harness  left  in  the  stable,  on  aooouni 
of  his  feed  and  care  of  same. 
CI.   Cau — S6 
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Id. — Waivbr  of  Libn — rifubal  to  Stati  Amount  Dub. — ^Alttaougli 
retention  of  possession  upon  any  grround  inconsistent  with  a 
lien  usually  amounts  to  a  waiver  of  the  lien,  a  stable-keeper 
does  waive  his  Hen  upon  a  horse  and  buffflry  in  his  possessioa 
by  failure  upon  demand  to  ffive  a  full  and  itemized  account  ol 
all  claims  and  charges,  and  to  state  the  amount  of  his  lien. 

Id. — RiMXDT  oy  OwNBR — Claim  and  Dblivkbt. — The  owner  must  re- 
deem from  the  lien  in  accordance  with  the  provisions  of  sec- 
tion 2906  of  the  Civil  Code,  or  brinff  an  action  to  redeem  from 
the  lien,  and  cannot  bring  an  action  in  claim  and  deliv- 
ery, havinff  no  right  to  the  immediate  possession  of  the  prop- 
erty. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Plumas 
County. 

The  facts  are  stated  in  the  opinion. 

E.  T.  Hogan,  for  Appellant 

The  action  of  claim  and  delivery  is  proper  under  section 
3051  of  the  Civil  Code,  even  when  there  has  been  a  conver- 
sion or  other  wrongful  act  amounting  to  a  conversion  on  the 
part  of  the  defendant.  (Rogers  v.  Huie,  2  Cal.  571 ;  56  Am. 
D^'  363.)  If  a  lien  be  claimed  by  defendant  the  same  can 
be  adjusted  in  an  action  of  claim  and  delivery,  and  thus  put 
an  end  to  litigation.  This  action  lies  for  all  goods  and 
chattels  unlawfully  obtained,  provided  plaintiff  has  the  right 
to  the  possession.  {LcLsard  v.  Wheeler,  22  Cal.  139.)  The 
defendant's  answer  is  defective  in  that  it  does  not  set  up  his 
claim  of  lien,  together  with  an  itemized  account  and  an  allega- 
tion as  to  his  willingness  to  surrender  the  possession  of  the 
property.  (2  Estee's  Pleadings,  ist  ed..  89,  900,  forms  754, 
755 ;  2  Boone's  Code  Pleading,  100,  loi,  forms  140,  141.) 

Goodwin  &  Goodwin,  for  Respondent. 

Plaintiff  has  incorporated  into  the  transcript  a  mo- 
tion to  strike  out  portions  of  the  answer,  and  the  court's 
ruling  thereon,  but  not  having  incorporated  it  in  a  bill 
of  exceptions  it  is  no  part  of  the  judgment-roll,  anJ  is 
not  therefore  before  the  court.  {Douglas  v.  Dakin,  4f> 
Cal.  51.)     Defendant   had    a   lien    upon    the    property  in 
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question  for  its  care  and  maintenance.  (Civ.  Code,  sec 
3051.)  Plaintiff  could  have  discharged  this  lien  by  pay- 
ing, or  offering  to  pay,  the  sum  due.  (Civ.  Code,  sec. 
2905.)  The  plaintiflF  had  the  right  to  discharge  the  lien  at 
any  time.  (Civ.  Code,  sec.  2903.)  Until  he  did  so,  posses- 
sion of  the  property  by  defendant  was  necessary  to  presei-ve 
his  lien.  (Civ.  Code,  sec.  2912.)  Any  payment  by  plaintiff 
less  than  the  whole  amount  due  defendant  would  not  satisfy 
the  lien,  nor  lessen  defendant's  right  to  possess  all  of  the 
property.     (Civ.  Code,  sec.  2912.) 

SNARLS,  C. — ^This  is  an  action  in  claim  and  delivery. 
Defendant  justified  his  right  to  retain  possession  of  the 
property  demanded  (a  horse,  buggy,  harness,  etc.)  as  the 
keeper  of  a  livery  and  feed  stable,  with  whom  the  property 
had  been  left  by  plaintiff  to  be  fed  and  cared  for,  and  claimed 
as  due  him  on  account  of  such  feed  and  care  the  sum  of  three 
hundred  and  fifty-nine  dollars  and  seventy-five  cents,  for 
which  sum  he  claimed  a  lien  upon  the  property  in  his  pos- 
session. 

The  cause  was  tried  by  the  court,  and  written  findings 
filed  in  favor  of  defendant,  upon  which  judgment  was 
entered  for  costs  of  suit. 

The  appeal  is  from  the  final  judgment,  and  the  cause  comes 
up  on  the  judgment-roll,  without  any  statement  or  bill  '^f 
exceptions. 

The  record  as  presented  contains  a  motion  to  strike  out 
portions  of  defendant's  answer,  and  what  purports  to  be  an 
order  of  the  court  denying  such  motion. 

These  proceedings  constitute  no  part  of  the  judgment- 
roll,  and  not  being  embodied  in  any  statement  or  bill  of  ex- 
ceptions cannot  be  considered. 

The  only  question  in  the  case  which  we  can  '-onsider 
arises  upon  the  findings  of  the  court  to  the  effect  that 
on  the  twenty-second  day  of  November,  1892,  plaintiff  de- 
manded possession  of  the  horse  and  buggy ;  that  defend- 
ant refused  to  deliver  them;  that  thereupon  plaintiff 
demanded  of  defendant  a  full  and  itemized  account  of 
all    claims    and    charges    for    which    the    said    defendant 
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claimed  to  hold  said  goods  and  chattels,  and  to  state  the 
amount  of  his  lien,  and  that  defendant  neglected  and  refused 
to  render  any  account  to  plaintiff,  or  state  the  amount  of  his 
lien,  or  to  surrender  the  property  to  plaintiff. 

The  contention  of  appellant  is  that  these  refusals  on  ihc 
part  of  the  defendant  entitled  him  to  recover  possession  of 
the  property. 

There  are  various  methods  by  which  equitable  and 
statutory  liens  may  be  waived.  Thus,  where  one  having  a 
lien  does  not  disclose  it  when  the  owner  demands 
the  property,  but  claims  to  be  himself  the  owner,  he  is 
estopped  from  setting  up  a  lien  in  defense  of  an  action  to 
recover  possession  by  the  owner.  (Maynard  v.  Anderson, 
54  N.  Y.  641.) 

Retention  upon  any  ground  inconsistent  with  a  lien 
usually  amounts  to  a  waiver.  (Jones  on  Liens,  sec. 
1019.)  Other  cases  might  be  specified  in  which  the  lien 
would  be  lost.  But  in  the  present  instance,  it  would  seem  to 
have  been  the  duty  of  plaintiff  to  have  redeemed  from  the 
lien  in  accordance  with  the  provisions  of  section  2905  of  the 
Civil  Code,  or  he  might  have  brought  an  action  to  redeem 
from  the  lien. 

The  action  in  claim  and  delivery  is  only  proper  where  the 
plaintiff  has  a  right  to  the  immediate  possession  of  the  per- 
sonal property.  This  he  cannot  have  in  a  case  where  an- 
other has  a  lien  thereon  dependent  upon  possession,  and  is  in 
actual  possession. 

In  New  York,  and  perhaps  in  some  other  states,  persons 
keepmg  any  animals  at  livery  or  pasture  are  given  a  lien  only 
upon  giving  to  the  owner  in  writing  notice  that  a  lien  will 
be  claimed,  and  the  amount  of  the  discharges  for  which  such 
lien  is  claimed. 

Where  such  statutes  prevail  a  compliance  with  their 
provisions  is  of  course  necessary  to  the  validity  of  the  lien. 
Our  law  contains  no  such  provisions,  and  while  it 
would  be  eminently  proper  to  amend  our  code  so 
as  to  require  parties  claiming  specific  liens  upon  personal 
property   dependent   upon   possession,   to   give   upon    rca- 
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•cinable   demand    a  specification   of   the    amount    or   sum 
claimed  to  be  due  and  for  which  the  lien  is  claimed,  under 
penalty  of  a  waiver  of  the  lien  for  refusal,  it  cannot  be  said 
that  such  is  the  law  in  this  state. 
The  judgment  appealed  from  should  be  affirmed. 

Belcher,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment appealed  from  is  affirmed. 

Paterson,  J.,  Harrison,  J.,  Garoutte,  J. 


[No.    18241.     Department    Onei— March    IS,    1894.] 

MOSES  LA  POINT,  Assignee,  etc..  Appellant,  v.  C.  S. 
L.  BLANCHARD,  Respondent. 

IlCSOIiTSNCT — FfaAUDULBNT    PRBFBUNCI    OF    CRBDITOB — ^TRANSm   OF   UN- 

GLAiMSD  HOMSSTBAD — ^Rkotbbt  bt  Amxonbb. — ^Where  an  the  facta 
are  found  to  exist,  which,  under  section  SS  of  the  Insolvent 
Act,  are  required  to  render  fraudulent  and  void  a  transfer  of 
property  from  the  insolvent  to  a  creditor  by  way  of  preference, 
except  that  it  is  found  that  the  property  transferred  consisted 
of  lots  with  a  dwellinff-house  thereon  worth  three  thousand 
five  hundred  dollars,  where  the  debtor  was  residing  with  his 
family,  but  which  had  not  been  claimed  as  a  homestead  by  a 
declaration  by  either  husband  or  wife  at  the  time  of  the  trans- 
fer, such  premises  are  not  exempt  from  axecutlon,  and  the  assig- 
nss  of  the  Insolvent  Is  entitled  to  a  decree  cancelinar  the  con- 
veyance and  restoring  the  property  as  part  of  the  estate  of 
the  Insolvent  debtor. 
Id. — Sbttino  Apart  HomsTBAp  fob  Insolvbnt. — ^Whlle  It  Is  the  duty 
of  the  court  in  a  proper  case,  to  set  apart  k  homestead  for  the 
Insolvent,  if  he  desires  It;  It  can  only  be  set  apart  upon  his 
request,  and  a  creditor  to  whom  land  suitable  for  a  home- 
stead has  been  conveyed,  cannot  insist  upon  having  such  prop- 
erty set  apart  as  a  homestead  for  the  Insolvent's  benefit. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Butte 
County. 


The  facts  are  stated  in  the  opinion* 
John  Gale,  for' Appellant 

Peardon  &  White,  for  Respondent 
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Temple,  C— ^The  complaint  shows  that  on  the  tenth 
day  of  September,  1892,  a  petition  was  filed  in  the  superior 
court  of  Butte  county,  under  the  Insolvent  Act  of  1880, 
praying  that  Thomas  Boulware  be  adjudged  an  in- 
solvent debtor.  That  thereafter  such  proceedings  were  had 
that  on  the  nineteenth  day  of  December,  1892,  an  order  was 
duly  given  and  entered  adjudging  said  Boulware  to  be  an  in- 
solvent debtor. 

That  plaintiff  having  been  duly  elected  assignee  of  said 
insolvent  on  the  twenty-third  day  of  January,  1893,  duly  quali- 
fied as  such,  and  on  the  same  day  an  assignment  of  the  estate 
of  the  insolvent  was  executed  by  the  clerk,  as  required  by 
said  act. 

That  on  the  first  day  of  September,  1892,  and  within  one 
month  before  the  filing  of  the  petition  in  insolvency,  the  insol- 
vent assigned,  transferred,  and  conveyed  to  defendant  cer- 
tain real  property,  which  is  specifically  described  in  the  com- 
plaint. 

That  at  the  time  of  said  transfer  said  Boulware  was,  now 
is,  and  ever  since  has  be^i  indebted  to  a  large  number  of 
persons  in  a  large  amount,  and  then  was,  ever  since  has  been 
and  now  is,  wholly  insolvent. 

That  at  the  time  of  the  transfer  said  Boulware  was  also 
indebted  to  the  defendant,  and  that  the  transfer  was  made 
with  the  intention  of  giving  defendant  a  preference,  and  of 
preventing  the  property  so  transferred  from  coming  to  the 
assignee  in  insolvency — under  the  act — and  to  prevent  the 
same  from  being  ratably  distributed  among  his  creditors, 
and  that  defendant  accepted  said  property  as  a  preference  as 
a  payment  of  her  indebtedness,  and  at  the  time  had  reason- 
able cause  to  believe,  and  did  believe  and  know,  that  said 
property  was  transferred  to  her  with  the  intention  of  giving 
her  the  preference  and  of  preventing  the  property  from  be- 
ing divided  ratably  among  the  creditors  of  said  insolv- 
ent debtor. 

That  the  transfer  was  not  made  in  the  usual  course 
of  business,  but  was  made  and  accepted  with  the  view  o' 
preventing    the    property    from    coming    to    the    assignee 
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of  the  insolvent,  to  prevent  it  from  being  distributed 
Among  the  creditors  of  the  insolvent,  and  to  delay  the  opera- 
tion and  evade  the  provisions  of  the  Insolvent  Act  of  1880, 
of  the  state  of  California. 

That  the  property  is  of  the  value  of  three  thousand  five 
hundred  dollars.  Wherefore  he  asks  that  the  conveyance 
be  canceled,  etc. 

The  answer  denies  some  of  the  allegations  of  the  com- 
plaint and  particularly  that  the  transfer  was  made  and  re- 
ceived with  the  intent  alleged. 

The  court  finds  that  Boulware  was  an  insolvent,  as  alleged, 
and  that  plaintiff  was  appointed  and  qualified  as  assignee 
and  that  the  assignment  was  made. 

Also  that  Boulware,  was  and  still  is,  insolvent  and  unable 
to  pay  his  debts  from  his  own  means.  That  at  the  time  of 
the  transfer  Boulware  was  indebted  to  defendant,  and  that 
the  transfer  was  made  with  a  view  of  giving  defendant  a 
preference,  and  that  defendant  accepted  it  as  a  preference  and 
in  payment  of  an  indebtedness  due  her  from  the  insolvent, 
and  then  had  cause  to  believe,  and  did  believe  and  well 
know,  that  the  transfer  to  her  was  with  the  view  and  inten- 
tion of  giving  her  a  preference,  and  with  knowledge  that 
Boulware  was  an  insolvent  and  unable  to  pay  his  debts 

That  the  property  so  transferred  consisted  of  lots  with 
a  dwelling-house  thereon,  in  which  the  insolvent  debtor  then 
was,  and  long  prior  thereto  had  been,  residing  with  his  fam- 
ily, which  consisted  of  a  wife  and  two  minor  children.  The 
premises  were  then  worth  three  thousand  five  hundred  dol- 
lars, and  that  the  debt  due  defendant  with  certain  encum- 
brances which  were  upon  the  premises  fully  equaled  the 
value  of  the  premises. 

The  court  then  found  as  a  conclusion  of  law  that  the  prop- 
erty involved  was  property  which  the  court  could 
and  would  have  set  apart  as  a  homestead  for  the  insolvent, 
and  therefore  it  would  not  have  been  applied  to  the  payment 
of  the  indebtedness  of  the  insolvent,  and  therefore 
the  conveyance  did  not  prevent  it  from  being  rata- 
bly   divided    among    the    creditors,    and    the    conveyance 
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was,  therefore,  not  a  fraud  upon  the  creditors  or  the 
insolvent  law. 

The  premises  had  not  been  selected  as  a  homestead 
by  a  declaration  by  either  husband  or  wife  at  the  time  of  the 
transfer,  and  might  have  been  attached  by  the  creditors.  It 
was  not,  therefore,  property  exempt  from  execution. 

The  sole  reason  why  the  court  found  that  the  transfer  was 
not  fraudulent  was  because  it  could  and  would  have 
been  set  apart  as  a  homestead  for  the  family  if  it  had  not 
been  transferred  to  defendant.  All  the  facts  are  found  to 
exist,  which  under  section  fifty-five  of  the  Insolvent  Act  are 
required  to  render  the  transfer  fraudulent  and  void,  except 
that  it  is  not  found  that  the  transfer  was  with  the 
view  to  prevent  the  ratable  distribution  of  the  property 
among  the  creditors  of  the  insolvent,  and  the  rea- 
son why  this  was  not  found  is  as  above  stated. 

But  how  can  the  court  now  know  that  this  property  would 
have  been  set  apart  for  a  homestead?  It  would  have  been 
done — if  at  all — as  an  act  of  judicial  discretion,  a 
discretion  which  can  now  never  be  exercised.  Whether  tfie 
insolvent  had  other  property  suitable  for  a  homestead  does 
not  appear.  Can  it  now  be  determined  that  the 
court  would  have  selected,  designated,  and  set  apart  this 
precise  property?  And  may  not  the  insolvent  still  be  en- 
titled to  a  homestead  from  other  property? 

And  again,  while  i:  is  the  duty  of  the  court,  in 
a  proper  case,  to  set  apart  a  homestead  for  the  insolvent, 
if  he  desires  it,  I  do  not  think  the  court  should  do  so  if 
he  does  not  desire  it.  It  is  not  against  public  policy  for 
one  to  relinquish  his  property  to  his  creditors  in  pa)rment 
of  his  honest  debts.  It  cannot  now  be  known 
whether  the  insolvent  would  have  desired  to  retain 
a  homestead.  Surely  a  creditor  to  whom  land  suitable  tor 
a  homestead  has  been  conveyed  cannot  insist  upon  hav* 
ing  such  property  set  apart  as  a  homestead  for  the  in- 
solvent's   benefit.     Such,    however,    is    the    real    eflFect    of 
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the  judgment  in  this  case.  Admitting  that  it  is  the 
duty  of  the  court  of  its  own  motion  to  set  apart  a  homestead, 
defendant  cannot  complain  of  a  failure  to  do  so. 

Had  the  property,  when  conveyed,  been  exempt  from 
execution  and  therefore  then  beyond  the  reach  of  creditors, 
there  would  have  been  much  force  in  the  argument  of  the 
respondent,  but  I  think  it  is  going  too  far  to  hold  that  when 
one  is  charged  with  taking  property  in  violation  of  the  In- 
solvent Act,  he  may  defend  by  showing  that  the  property 
was  of  such  a  nature  that  it  might  have  been  made  exempt 
from  execution.  By  conveying  it  to  defendant  the  insolvent 
put  it  beyond  his  power  to  have  it  declared  a  homestead. 
That  could  only  be  done  for  the  benefit  of  the  insolvent  and 
his  family. 

The  complaint  is  sufficient.  It  contains  all  that  the  statute 
requires. 

I  recommend  that  the  judgment  be  reversed  and  the  court 
directed  to  enter  judgment  upon  the  findings  for  plaintiff 
as  prayed  for  in  the  complaint. 

Belcher^  C,  and  Vanclie^  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  it  is  ordered 
that  the  judgment  be  reversed  and  the  court  below  directed 
to  enter  judgment  upon  the  findings  for  plaintiff  as  prayed 
for  in  ttie  complaint. 

Paterson,  J.,  Garoutte,  J.,  Harrison,  J. 


[No.  18208.     Department  Two.— March  12.  1894.] 

M.    E.   LITTLE,   Appellant,   v.   JOHN    CALDWELL,. 
Respondent. 

PARTNXR8HIP — EMPLOTMMNT  OP   ATTOSNSTS DBATB   OF   PASTmiR — KUBC- 

TiON  OF  Clibnt. — The  employment  of  a  Arm  of  attorneys  to 
conduct  a  lltlsratlon  is  so  far  for  the  personal  services 
of  all,  that  upon  the  death  of  one  member  of  the 
firm  the  client  may  elect  to  consider  the  employment 
as  terminated;  but  the  option  to  declare  the  contract  ter- 
minated for  such  a  cause  Is  with  the  client,  and,  if  he  does 
not  do  so,  but  is  wiUingr  to  Intrust  the  survivor  with  tne 
further  management  of  the  litisration  in  which  the  firm  wa.s 
employed,  the  survivor  is  bound  to  complete  the  unfinished 
contract  for  the  benefit  of  the  partnership,  without  com- 
pensation, unless  otherwise  agreed  between  the  partners. 
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In. — Duty  of  Sxjbvivino  Partnbr — ^BxacuTORT  Contracts — CouvwanA- 
TioN. — A  surviving:  partner  must  complete  all  executory  con- 
tracts of  the  firm  which  remain  In  force  after  the  death  of  s 
partner,  and  must  settle  the  business  of  the  partnership  with- 
out charge  against  the  partnership  for  his  personal  services. 

Id. — New  Contract — ^Modification — Rights  of  Dbcrased  Partnse. — 
A  surviving:  partner  cannot  extingrul«ih  a  contract  belongrlng  to 
the  partnership  by  the  substitution  of  a  new  contract  relating 
to  the  same  subject  matter,  in  the  profits  of  which  he  alone 
is  to  participate;  and  in  settling  the  accounts  of  the  partnei- 
shlp,  a  court  of  equity  will  allow  the  representatives  of  the 
deceased  partner  an  equitable  participation  in  the  profits  real- 
ised from  the  new  or  substituted  contract,  which  will  be  re- 
garded, so  far  as  concerns  the  partnership,  as  only  a  modifica- 
tion of  the  former  contract. 

Id. — Partnership  Bitwsbn  Attorn»tb — Rights  of  8urvivo»-^Gooo 
Will — Continobnt  Fan — ^Assets  of  Partnership. — When  a  part- 
nership between  attorneys  at  law  is  dissolved  by  the  death  oi 
one  partner,  the  survivor  is  entitled  to  his  own  future  earn- 
ings and  Is  not  required  to  make  an  allowance  In  the  settle- 
ment of  the  partnership  for  the  goodwill  of  tne  partnership, 
or  for  the  profits  of  future  business  Intrusted  to  him  by  for- 
mer clients  of  the  firm;  but  a  contract  for  a  contingent  fee  In 
an  action  which  a  client  of  the  firm  permits  the  surviving  iMirt- 
ner  to  complete,  must  be  viewed  by  a  court  of  equity  as  an 
asset  of  the  partnership. 

Id. ^INGRBASSD  COMPENSATION  OF  SUSVIVINa  PARTNER — MODIFISD  CON- 
TRACT— Share  of  Deceased  Partner. — ^Where  the  contract  for 
such  contingent  fee  is  modified  after  the  death  of  the  decease<l 
partner,  so  as  to  relieve  the  clients  from  some  of  Its  burden?. 
In  consideration  of  which  the  surviving  partner  is  to  receive 
an  increased  compensation  in  the  event  of  final  success,  the 
estate  of  the  deceased  partner  Is  entitled  to  share  in  the  con 
tlngent  fee  to  the  extent  given  by  the  contract  in  Its  original 
form,  and  the  surviving  partner  will  be  permitted  to  retain  the 
increased  compensation  given  in  the  modified  contract,  by  rea- 
son of  the  increased  personal  risk  which  he  assumed. 
ID. — Allowance  for  Expenses — Costs  Assumed  bt  Survivino  Partner. 
— Where  the  surviving  attorney  has  paid  a  sum  to  third  par- 
ties for  attorney's  fees  In  the  prosecution  of  the  action  In 
which  the  contingrent  fee  was  recovered,  the  partnership  is 
properly  chargeable  with  its  proportion  of  the  sum  thus  paid. 
but  the  survivlKj  partner  is  personally  chargeable  with  the 
costs  of  litigation  assumed  by  him.  In  consideration  of  which 
he  becomes  entitled  to  retain  the  increased  compensation  griven 
by  the  modified  contract. 

Id. Action  by  Widow  of  Deceased  Partner. — ^The  surviving  partner 

may  be  made  accountable  for  the  share  of  the  estate  of  the 
deceased  partner  In  the  contingent  fee  after  it  has  been  col- 
lected, at  the  suit  of  the  widow  of  the  deceased  partner,  wher« 
no  other  action  for  the  same  cause  has  been  brought  by  th% 
executor  or  administrator,  and  It  appears  that  the  widow  1« 
entitled  to  the  entire  estate  of  her  deceased  husband. 

Appeal    from   a   judgment   of   the    Superior    Court   of 
Nevada  County. 
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The  facts  are  stated  in  the  opinion  of  the  court 

/.  M.  Walling,  for  Appellant 

A  surviving  partner  stands  to  the  estate  of  a  deceased 
partner  as  a  trustee.  {Berson  v.  Eiving,  84  Cal.  89;  Code 
Civ.  Proc.,  sec.  1585,  note  to  Con/ield  v.  Great  Camp  of 
Maccabees,  24  Am.  St  Rep.  186;  note  to  Childs  v.  Hyde, 
TJ  Am.  Dec.  115;  note  to  Shields  v.  Fuller,  65  Am.  Dec. 
297.)  A  partnership  continues  after  dissolution  for  the 
purpose  of  fulfilling  previous  engagements.  {Johnson  v. 
T often,  3  Cal.  343 ;  58  Am.  Dec.  412 ;  note  to  Western  Stage 
Co.  V.  Walker,  65  Am.  Dec.  789;  note  to  Childs  v.  Hyde,  77 
Am.  Dec.  115.)  The  law  recognizes  no  distinction  between 
a  partnership  between  attorneys  and  other  partnerships,  (i 
Wait's  Actions  and  Defenses,  464;  Denver  v.  Roane,  99  U. 
S.  476;  Brown  v.  McFarland's  Bxrs,,  41  Pa.  St.  129;  80  Am. 
Dec.  598 ;  Beatty  v.  Wray,  57  Am.  Dec.  677 ;  Osment  v.  Mc- 
Elrdh,  68  Cal.  466;  58  Am.  Rep.  17.)  It  is  the  duty  of  the 
surviving  partner  to  wind  up  the  business,  and  the  title  to  a 
chose  in  action  vests  in  him.  (Note  to  Childs  v.  Hyde,  77 
Am.  Dec.  115;  note  to  Shields  v.  Fuller,  65  Am.  Dec.  297, 
298.)  Each  partner  is  entitled  to  a  share  of  the  contingent 
fees  recovered  after  dissolution.  {Osment  v.  McElrath,  68 
Cal.  466;  58  Am.  Rep.  17.)  When  a  firm  is  dissolved  by 
death,  the  survivor  must  settle  and  pay  representatives  the 
same  interest  as  if  alive  and  dissolved  by  mutual  consent. 
(Andrew  v.  Brown,  56  Am.  Dec.  252';  5  Wait's  Actions  and 
Defenses,  143,  and  cases  cited.)  A  surviving  partner  is  not 
entitled  to  compensation  for  winding  up  the  business. 
{Childs  V.  Hyde,  77  Am.  Dec.  115;  Denver  v.  Roane,  99  U. 
S.  476;  Osment  v.  McElrath,  68  Cal.  466;  58  Am.  Rep.  17.) 
Yet  in  this  case  plaintiff  allows  compensation.  As  to  gen- 
eral rights  and  duties  of  partners,  see  Civ.  Code,  sees.  2410- 
13;  Story  on  Partnership,  sees.  182,  328,  and  note,  329,  332, 
343*  347. 

A.  D.  Mason,  for  Respondent. 

A  division  of  profits   realized   after  dissolution  of  the 

Digitized  by  CjOOQIC 


5S6  Little  v.  Caldweu-.  [ioi  Cal. 

partnership  will  not  be  decreed  unless  the  business  is 
continued  with  the  joint  stock  and  on  joint  capital. 
(Reybold  v.  Dobb,  i  Harr.  (Del.)  401 ;  26  Am.  Dec.  401.) 
And  where  assets,  used  in  business  of  a  partner- 
ship, belonged  entirely  to  the  surviving  partner,  and  he  con- 
tinues in  business  after  the  death  of  his  partner,  he  is  not  re- 
quired to  account  to  the  administrator  of  the  deceased  part- 
ner for  any  of  the  profits  arising  from  such  business.  (Bis- 
set  on  Law  of  Partnerships,  61.)  The  failure  of  the  heir 
claimants  to  furnish  the  necessary  means  to  carry  cm  the 
litigation  placed  it  out  of  the  power  of  the  law  firm  to  carry 
on  the  litigation,  and  operated  as  an  extinguishment  of  the 
old  agreement  (Green  v.  Wells,  2  Cal.  584;  Hallidie  v. 
Sutter  St.  R.  R.  Co.,  63  Cal.  575.)  When  there  is  no  obliga- 
tion on  the  part  of  one  of  the  parties  to  it  to  comply  with  its 
conditions,  it  cannot  be  enforced  against  the  other.  (Story 
on  Partnership,  317-22.)  After  the  dissolution  of  the  part- 
nership, the  surviving  partner  cannot  contract  new  debts  or 
make  any  obligation  which  would  be  binding  upon  the  rep- 
resentatives of  his  deceased  partner.  (Story  on  Part- 
nership, 323-43.)  Death  revokes  the  employment  of  a  firm 
of  attorneys.  {Johnson  v.  IVilcox,  25  Ind.  184;  17 
Am.  &  Eng.  Ency.  of  Law,  1171.)  PlaintiflF  is  not  the  legal 
representative  of  the  deceased  partner  and  is  not  entitled 
to  an  accounting.  (Gleason  v.  White,  34  Cal.  263; 
Andrade  v.  Superior  Court,  75  Cal.  462.)  If  the 
claim  is  a  chose  in  action  it  is  personal  property 
(Code  Civ.  Proc,  sec.  17,  subd.  3;  Civ.  Code,  sec. 
14,  subd.  3),  which  could  only  be  reduced  ro  pos- 
session through  suit  brought  by  the  legal  representa- 
tive of  Little's  estate.  (Code  Civ.  Proc,  sees.  1581 
and  1582.) 

De  Haven,  J. — ^This  is  an  appeal  by  the  plaintiff  from 
a  judgment  rendered  in  favor  of  the  defendant.  The  super- 
ior court  sustained  a  demurrer  to  the  complaint, 
and  this  ruling  is  assigned  as  error,  and  presents 
the  general  question  as  to  whether  or  not  the  matters  alleged 
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in  the  complaint  are  sufficient  to  entitle  the  plaintitf  to  main- 
tain the  action. 

The  plaintiff  is  the  widow  of  L.  B.  Little,  deceased,  and 
in  this  connection  the  complaint  alleges,  in  substance,  that  at 
and  prior  to  the  death  of  said  Little  he  and  the  defendant 
were  partners  engaged  in  the  practice  of  law,  and  that  dur- 
ing the  existence  of  such  partnership  they  entered  into  an 
agreement  with  certain  persons  claiming  to  be  the  heirs  of 
one  William  Westerfield,  deceased,  by  which  the  partners  un- 
dertook to  render  their  legal  services  to  said  claimants  in  the 
prosecution  of  an  action  to  be  brought  for  the  purpose 
of  establishing  the  heirship  of  said  claimants,  and  re- 
covering for  them  the  property  of  said  estate.  This 
agreement  was  in  writing,  and,  by  its  terms,  the  said  Little 
and  the  defendant  were  to  receive,  as  compensation 
for  their  legal  services,  in  the  event  of  a  successful 
termination  of  the  contemplated  action,  fifteen  per 
cent  of  the  amount  of  the  property  that  should  be  recovered, 
the  said  hdr  claimants  to  pay  all  the  expenses  of  the 
litigation. 

The  complaint  further  alleges  that,  under  this  agree- 
ment, the  said  Little  and  defendant,  "after  performing  all 
acts  preparatory  thereto,"  instituted  an  action  in  the  supe- 
rior court  of  Nevada  county  for  the  purpose  of 
having  the  said  claimants  adjudged  to  be  the  lawful  and  only 
heirs  of  William  Westerfield,  deceased,  which  action 
was  tried  and  resulted  in  a  judgment  of  the  superior 
court  adverse  to  such  claimants,  and  thereupon  the  deceased, 
Little,  and  the  defendant  proceeded  to  perfect  an 
appeal  to  this  court  from  such  judgment,  pending  which 
appeal  and  upon  March  2,  1890,  the  said  Little  died.  The 
complaint  then  proceeds  to  allege  that  after  the  death 
of  Little,  the  plaintiff  assigned  to  defendant  her  interest 
in  the  contract  referred  to,  in  consideration  of  his 
promise  to  pay  her  "what  was  right  for  her  in- 
terest in  the  same,"  in  the  event  of  a  recovery  of 
the  property  for  the  claimants  named  in  the  contract;  and, 
**thereafter,    said    heir    claimants,    finding    it    difficult    to 
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procure  sufficient  funds  with  which  to  further  prosecute 
said  action  and  proceedings  to  recover  said  property,  and  still 
desiring  to  prosecute  the  same,  paid  to  defendant  th#»  sum 
of  two  hundred  dollars  in  part  pa3rment  of  said  expenses, 
and  then  and  there  entered  into  an  additional  contract  and 
agreement  with  said  defendant,  by  the  terms  of  which  .... 
defendant  was  to  furnish  the  balance  of  the  money  requisite 
to  pay  the  expenses  of  such  further  proceedings  in  court, 
or  otherwise,  as  might  become  necessary  to  recover  said 
property  of  said  William  Westerfield,  deceased,  for  said  heir 
claimants";  and  to  receive  therefor  sixty  per  cent,  of  the 
amount  recovered,  instead  of  fifteen  per  cent,  as  provided  in 
the  original  contract;  ....  and  "thereafter,  such  pro- 
ceedings were  taken  and  had  by  said  defendant,  under  said 
contracts,  that  said  claimants  were  adjudged  to  be  the  sole 
heirs  of  said  William  Westerfield,  deceased,"  and  the  de- 
fendant received  from  such  claimants  the  full  compensation 
provided  for  in  the  additional  or  modified  contract,  amount- 
ing to  the  net  sum  of  twelve  thousand  dollars,  but  refused 
to  allow/or  account  to  the  plaintifiF  for  any  greater  sum  than 
one  hundred  dollars. 

The  prayer  of  the  complaint  is  for  an  accountii^,  and  that 
plaintifiF  have  judgment  against  defendant  for  the  sum  of 
five  thousand  nine  hundred  dollars. 

We  do  not  regard  the  avprment  that  plaintifiF  assigned  to 
defendant  her  interest  in  the  original  contract  for 
the  contingent  fee  in  consideration  of  his  promise  to  pay  her 
what  was  right  for  such  interest  in  the  event  of  the  final 
recovery  of  the  property  to  which  the  contract  re- 
lated, as  adding  any  strength  to  the  other  averments. 
If  that  contract  did  not  survive  the  death  of  Little,  and 
nothing  had  then  been  earned  under  it,  the  plaintifiF,  as 
the  successor  to  his  estate,  had  no  interest  in  the  contract 
to  assign. 

But  aside  from  this  consideration,  the  promise  of  de- 
fendant, as  alleged,  was  in  eflFect  only  a  promise  to  pay, 
upon  a  settlement  of  the  business  growing  out  of  the  con- 
tract,   the    amount   to    which    she    would    be    entitled    as 
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the  successor  of  the  deceased  partner,  aiid  the  question 
of  the  nature  or  value  of  that  interest  is  to  be  determined 
upon  the  general  principles  underlying  the  law  of  partnership, 
and  if  under  such  general  rules  the  estate  of  the  deceased 
partner  would  have  no  right  to  any  portion  of  the  contin- 
gent fee  earned  under  the  circumstances  stated  in  the  com- 
plaint the  plaintiflF  ought  not  to  recover. 

It  is  urged  here  in  behalf  of  defendant,  and  in  support 
of  the  judgment  of  the  superior  courts  that  when  Little  died 
nothing  had  been  earned  under  the  contract  made  by  the  firm 
of  Little  and  Caldwell  with  the  heirs  of  the  Westerfield 
estate,  and  that  as  the  contract  was  one  for  the  personal 
services  of  both  defendant  and  Little,  it  terminated  upon  the 
death  of  the  latter,  and  was  in  fact  superseded'  by  the  subse- 
quent agreement  by  which  the  defendant  himself  undertook 
to  perform  the  legal  services  in  the  action  then  pending  for 
the  recovery  of  the  Westerfield  estate,  for  the  clients  named 
in  the  original  ^contract,  and  also  to  bear  all  the  costs  attend- 
ing the  litigation ;  and  it  is  further  contended  that  the  fee  in 
controversy  was  the  result  of  the  latter  contract  in  which  the 
estate  of  Little  has  no  interest. 

It  may  be  conceded  that  when  a  firm  of  attorneys  is  em^ 
ployed  to  conduct  litigation,  the  client  crntracts  for  the  serv- 
ices of  all  the  members  of 'the  firm;  and,  while  perhaps  the 
spirit  of  such  a  contract  does  not  require  that  all  tne  part- 
ners shall  personally  participate  in  all  the  steps  of 
the  trial,  if  in  their  judgment  it  is  not  necessary 
so  to  do  (Eggleston  v.  Boardman,  37  Mich.  14: 
Phillips  V.  Bdsall,  127  111.  535),  still  such  a  contract  is  one 
so  far  for  the  personal  services  of  all,  that,  upon 
the  death  of  one  member  of  the  firm,  the  client 
may  elect  to  consider  the  emplo)rment  as  termin- 
ated. (Wright  v.  McCamphell,  75  Tex.  644;  McGill  v.  Mc- 
Gill,  2  Met.  (Ky.)  258.)  This  would  be  the  rule  in  con- 
troversies between  the  client  and  surviving  members 
of  the  firm,  where  such  election  was  properly  made  by 
the   client;   but   the   option    to   declare   the   contract   ter- 
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xninated  for  such  a  cause  is  with  the  client,  and  if  be 
does  not  do  so»  but  is  willing  to  instruct  the  survivor  widi 
the  further  management  of  the  litigation  in  which  the  firm 
was  employed,  the  survivor  is  bound  to  complete  the  unfin* 
ished  contract  for  the  benefit  of  the  partnership,  and  unless 
it  was  otherwise  agreed  upon  between  the  partners,  he  would 
not  be  entitled  to  compensation  from  the  partnership,  or  from 
the  estate  of  the  deceased  partner  for  his  services  in  doing 
so.  The  rule  is  well  settled  in  regard  to  commercial  partner- 
ships, that  the  surviving  partner  must  complete  all  executory 
contracts  of  a  firm  which  remain  in  force  after  the  death  of 
a  partner,  and  must  settle  the  business  of  the  partnership 
without  charge  against  the  partnership  for  his  personal  serv- 
ices, and  in  the  case  of  Denver  v.  Roane,  99  U.  S.  359,  it  was 
said  that  none  of  the  adjudicated  cases  recognize  any  distinc- 
tion in  this  respect  between  such  partnerships  and  those 
entered  into  between  attorneys  for  the  practice  of  their  pro- 
fession.   And  we  know  of  no  such  distinction. 

This  obligation  of  the  surviving  partner  is  one  of  llie 
risks  assumed  by  him  in  entering  into  the  partnership,  unlem 
otherwise  specially  agreed.  In  the  discharge  of  this  obUga- 
tion  or  duty  in  relation  to  the  unsettled  and  unfin- 
ished business  of  the  firm,  the  surviving  partner 
occupies  the  position  of  a  trustee,  and,  while  he  may  oom^ 
promise  disputed  claims,  or  modify  an  existing  con- 
tract by  releasing  the  other  party  thereto  from  some  of 
its  obligations,  when  in  the  exercise  of  an  honest  judgment 
the  best  interest  of  the  partnership  seems  to  him 
to  require  such  action,  still,  in  doing  so,  he  cannot  be 
permitted  to  make  gain  for  himself  at  the  expense  of  the 
estate  of  the  deceased  partner,  by  consenting  to  the  extin- 
guishment of  a  contract  belonging  to  the  partnership,  and 
the  substitution  therefor  of  another  relating  to  the 
same  subject  matter,  and  in  the  profits  of  which  he 
alone  is  to  participate.  Whatever  may  be  the  effect  of  such 
new  or  substituted  contract  as  between  the  imm^- 
diate  parties  to  it,  a  court  of  equity  in  settling  the  ac- 
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counts  of  the  partnership  will  not  treat  it  as  an  entire 
extinguishment  of  the  original  contract,  or  deny  the  right  of 
the  representatives  of  the  deceased  partner  to  an  equitable 
participation  in  the  profits  realized  from  the  latter  contract, 
and  which  may  be  regarded,  so  far  as  concerns  the  partner- 
ship, as  only  a  modification  of  the  former  contract.  This 
rule  is  particularly  applicable  in  the  settlement  of  the  part- 
nership accounts  of  attorneys  at  law,  when  the  firm  has  been 
■  dissolved  by  the  death  of  one  member  leaving  contracts  not 
fully  performed,  often  constituting  a  large  part  of  the  assets 
of  the  partnership,  and  which  it  is  the  duty  of  the  survivor 
as  far  as  possible  to  complete  and  preserve  for  the  benefit  of 
the  firm. 

While  it  is  certainly  true  when  a  professional  partnership 
between  attorneys  at  law  is  dissolved  by  the  death  of  one, 
the  survivor  is  entitled  to  his  own  future  earnings, 
and  is  not  required  to  make  an  allowance  in  the 
settlement  of  the  partnership  accounts  for  what  may  be 
termed  the  goodwill  of  the  partnership,  or  for  the  profits 
of  such  future  business:  as  may  have  been  given  to  him  by 
former  clienU  oi  che  tirm,  still,  in  regard  to  unfinished  busi- 
ness intrusted  to  the  firm,  and  which  the  client  permits  the 
surviving  partner  to  complete,  such  contract  of  em- 
ployment, although  not  capable  of  assignment,  is 
still  to  be  viewed  by  a  court  of  equity  as  an  asset 
of  the  partnership;  and  it  is  none  the  less  an 
equitable  asset,  when,  as  in  this  case,  the  compensation  for 
such  services  is  entirely  contingent  upon  the  final  success 
of  the  litigation  in  which  the  services  are  to  be 
rendered. 

Applying  the  foregoing  general  principles  to  tlie  facts  01 
this  case  as  stated  in  the  complaint  we  have  no  difficulty 
in  reaching  the  conclusion  that  the  plaintiff  is  en- 
titled to  recover.  The  contract  by  which  Little  and  de- 
fendant were  employed  to  conduct  the  litigation  re- 
ferred to  in  the  complaint  did  not  ipso  facto  become  ex- 
tinguished upon  the  death  of  Little;  the  persons  with 
whom  it  was  made  did  not  refuse  to  permit  the  defend- 
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ant  to  complete  it  because  d2ath  had  deprived  them  of 
the  personal  services  of  his  deceased  partner,  but  they  dt- 
sired  for  other  reasons  to  modify  it  in  such  a  manner  as  to 
relieve  themselves  from  some  of  its  burdens,  and,  in  consid- 
eration of  the  assumption  of  such  burdens  by  defendant, 
offered  him  an  increased  compensation  in  the  event  of  final 
success;  and  when  the  defendant  consented  to  this  modifica- 
tion of  the  contract,  the  right  of  the  estate  of  the  deceased 
partner  to  share  in  the  contingent  fee  to  the  extent  given  by 
the  contract  in  its  original  form  was  not  extinguished.  The 
defendant  was  at  liberty  to  consent  to  this  modification,  and, 
as  the  partnership  loses  no  rights  thereby  no  principle  of 
equity  will  be  violated  by  permitting  him  to  retain  the  in- 
creased compensation  given  in  the  modified  contract  by  reason 
of  the  increased  personal  risk  which  he  assumed* 

It  follows  from  these  views  that  upon  the  facts,  as 
stated  in  the  complaint,  the  plaintiff  is  entitled  to  re- 
cover one-half  of  the  fifteen  per  cent  provided  for  in  the 
original  contract,  after  deducting  all  proper  expenses 
chargeable  to  the  partnership  in  the  matter  of  conducting 
the  litigation. 

The  complaint  alleges  that  the  defendant  has  paid  the 
sum  of  two  thousand  five  hundred  dollars  as  attor- 
ney's fees  in  the  prosecution  of  the  action  in  which  the 
contingent  fee  was  recovered.  If  this  be  so,  the  partnership 
is  properly  chargeable  with  its  proportion  of  the  sum  thus 
paid,  viz.,  one-fourth,  but  the  defendant  is  personally  charge- 
able with  the  costs  of  the  litigation  assumed  by  him,  and  in 
consideration  of  which  he  is  entitled  to  retain  the  increased 
compensation  of  forty-five  per  cent  given  by  the  modified 
contract. 

The  further  contention  of  respondent  that  under  section 
1585  of  the  Code  of  Civil  Procedure  the  defendant  can- 
not be  required  to  account  to  the  plaintiff,  but  only  to  the 
executor  or  administrator  of  his  deceased  partner, 
cannot  be  sustained.     It   does   not   appear   that  any  other 
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action  for  the  same  cause  has  been  brought  by  the  exec* 
utor  or  administrator,  and  as  the  plaintiflf,  under  thR. 
allegations  of  the  complaint,  is  entitled  to  the  entire  estate 
of  her  deceased  husband,  she  certainly  has  such  an  interest 
in  the  subject  matter  as  entitles  her  to  maintain  the  action. 

Judgment  reversed,  with  directions  to  the  superior  court  to 
overrule  the  demurrer  to  the  complaint 

McFarland,  J.,  and  Fitzgerald,  J.,  concurred. 


CNo.  18244.     Department  One.— March  18,  1894.] 

WILLIAM  GWYNN,  Jr.,  Appellant,  v.  D.  DIERSSEN, 
Respondent. 

Husband  and  Wif»— Commtinitt  Propbrtt — Conv»tancb  to  Wjwm — 
— ^Prsbumption. — ^A  deed  of  bargain  and  sale  to  a  married 
woman,  executed  prior  to  the  amendment  of  1889  to  section  104 
of  the  Civil  Code,  must  be  presumed  to  have  been  psid  for 
frdm  the  community  funds,  and  to  have  vested  the  title  In  tne 
marital  community,  subject  to  the  absolute  disposition  of  the 
husband.  In  the  absence  of  rebutting  proof  that  It  was  pur- 
chased with  money  belonfflnff  to  the  separate  estate  of  tne 
wife. 

iDb— Pbopirtt  Taxsn  in  Namb  or  WxFB — ^Notice  to  PvacHAsn. — The 
fact  that  the  property  was  taken  in  the  name  of  the  wife  alone 
does  not  of  Itself  ^Ive  a  purchaser  notice  of  a  separate  olaln 
or  rlffht  of  the  wife  to  the  property,  where  the  deed  does  not 
show  upon  Its  face  any  Intention  on  the  part  of  the  husbao.tf 
to  have  the  property  conveyed  to  her  as  her  separate  estate^ 

Id. — Convbtancb  From  Wifb. — ^All  parties  purohaslnff  real  estate 
standing  In  the  name  of  a  wife,  where  the  deed  presumptively 
or  In  fact  was  fflven  for  a  money  consideration,  during  cover- 
ture, do  so  at  their  peril. 

m.— CoNSTsncTioN  or  Codb — ^AmNDioDfr  Nor  RarBOAonvB. — ^The 
amendment  of  1889  to  section  184  of  the  Civil  Code  is  not  retro- 
active In  its  effect. 

SL— fiWAMP-LtAND    ASSBSSMBNT — SALB    OV    LiAND    UNDBB    F0BBCZX>8URB. — 

The  sale  of  land  under  a  decree  foreclosingr  a  swarap-land 
assessment  lien  agralnst  the  wife,  to  whom  a  grant,  bargain,  and 
Bale  deed  was  made  in  the  year  1880,  cannot  affect  the  title  of 
the  husband,  and  such  assessment  In  the  name  of  the  wife  u 
void. 
SDl — Taxation — ^Procbbdinob  In  iNvrruM.— The  provisions  of  statutes 
upon  the  subject  of  taxation  for  the  assessment  of  property 
•f«  Ml  invitum,  '^^^  must  be  strictly  followed  to  divest  titU 
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Id. — ^Namb    or    Party    Absbssed. — Where    a    swamp-land    assesBment 

named  a   person   as   the  owner,   no   liability   is   created  against 

anybody  else,  and  none  arainst  the  person  named,  unless  such 

person  is   the  owner  ot  the  property. 
Id. — Void  Asskscmbnt. — ^A  swamp-land  assessment  to  a  party  named 

and  to  unknown  owners  is  void. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Yolo 
County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Johnson,  Johnson  &  Johnson,  for  Appellant 

/.  //.  McKune,  and  Robert  T.  Devlin,  for  Respondent 

Paterson,  J. — This  is  an  action  to  quiet  title.  The 
plaintiff's  title  to  the  locus  in  quo  is  derived  as  follows:  i. 
A  grant,  no  consideration  being  named,  from  W.  B.  Taylor, 
who  was  at  the  time  the  owner  of  the  land,  to  Cornelia  S. 
Gwynn,  November  5,  1880;  2.  Deed,  grant,  bargain,  and  sale 
in  form,  expressing  a  consideration  of  three  hundred  and 
fifty  dollars,  from  Cornelia  S.  Gwynn  to  R.  W.  Bessinger, 
June  4,  1887;  3.  Deed  from  R.  W.  Bessinger  to  plaintiff, 
December,  1887 ;  4.  Deed  from  plaintiff  to  C.  S.  Gwynn,  con- 
sideration love  and  affection,  dated  September  6,  1888;  5. 
Deed  from  C.  S.  Gwynn  to  plaintiff,  February  21,  1889;  6. 
Deed  from  William  Gwynn,  Sr.,  father  of  plaintiff,  to  the 
plaintiff,  expressing  consideration  of  five  hundred  dollars, 
February  20,  1889;  7.  Deed  from  William  Gwynn,  Sr..  to 
plaintiff,  November  20,  1889. 

The  defendant  claims  title  under  a  certificate  of  sale  by  the 
sheriff  of  Yolo  county,  dated  April  18,  1891.  The  sale  was 
made  pursuant  to  a  decree  rendered  against  Cornelia  S. 
Gwynn,  June  11,  1888,  in  an  action  brought  to  foreclose  the 
lien  of  a  delinquent  swamp-land  assessment  upon  the  land  in 
controversy.  At  the  time  of  the  conveyance  by  Taylor  to 
Cornelia  S.  Gwynn,  the  latter  and  William  Gwynn,  Sr.,  were, 
and  ever  since  have  been,  husband  and  wife. 
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The  court  below  rendered  judgment  for  the  defendant. 
The  plaintiff  moved  for  a  new  trial,  and  from  the  order  deny- 
ing the  same  he  has  appealed. 

The  deed  from  Taylor  to  Cornelia  S.  Gwjmn  vested  the 
title  in  the  marital  community.  It  does  not  appear  whether 
the  purchase  price  was  paid  from  separate  or  community 
funds — the  presimiption  is  they  were  community  ftmds. 
Such  a  presumption  may  be  rebutted  by  showing  that  it  was 
purchased  with  money  belonging  to  the  separate  estate  of 
the  wife,  but  no  attempt  to  do  so  was  made  in  this  case. 
The  defendant  could  take  no  better  title  under  the  decree 
foreclosing  the  swamp-land  assessment  lien  than  he  would* 
have  acquired  if  the  plaintiff  had  conveyed  directly  to  him, 
and  all  parties  purchasing  real  estate  standing  in  the  name 
of  a  wife,  where  the  deed  presumptively  or  in  fact  was  given 
for  a  money  consideration  during  coverture,  do  so  at  their 
peril.  (Ransdell  v.  Fuller,  28  Cal.  43.)  The  rule  stated 
in  the  case  just  cited  has  been  approved  over  and  over  again 
in  this  state,  and  has  become  a  settled  rule  of  property. 
Whether  a  deed  be  taken  in  the  name  of  one  or  the  other 
of  the  spouses  upon  a  valuable  consideration,  the  presump- 
tion is  the  same.  The  fact  that  the  property  is  taken  in  the 
name  of  the  wife  alone  does  not  of  itself  give  a  purchaser 
notice  of  any  separate  claim  or  right  to  the  prop- 
erty. It  is  otherwise  where  the  deed  upon  its  face 
shows  an  intention  on  the  part  of  the  husband  to 
have  the  property  conveyed  to  her  as  her  separate 
estate.  The  fact  that  the  deed  from  the  plaintiff  to  his 
mother  was  a  deed  of  gift  is  immaterial,  it  being  shown  that 
at  the  time  the  deed  was  given  he  had  no  title  to  convey.  Sec- 
tion 164  of  the  Civil  Code,  as  amended  in  1889,  is  not  retro- 
active in  effect.  (Tolman  v.  Smith,  85  Cal.  280;  Jordan  v. 
Fay,  98  Cal.  267.) 

The  sale  of  the  land  under  the  decree  of  foreclosure  did 
not  affect  the  title  of  William  Gwynn,  Sr.  The  as- 
sessment in  the  name  of  Cornelia  S.  Gwynn  was  void.  It 
IS   a   universal    rule,   applicable   to    all    statutes   upon   the 
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subject  of  taxation,  that  provisions  for  the  assessment  of 
property  are  in  invitum,  and  must  be  strictly  followed  to 
divest  title.  (Henrst  v.  Egglestone,  55  Cal.  365;  Weyse 
V.  Crazvford,  85  Cal.  199;  Shipfnan  v.  Forbes,  97  Cal.  574-) 
Where  an  assessment  names  a  party  as  the  owner,  no  liability 
is  created  against  anybody  else,  and  not  against  the  party 
named,  unless  he  is  the  owner  of  the  property.  (Taylor  v. 
Donner,  31  Cal.  483.)  The  record  does  not  show  whethei 
xht  property  was  assessed  to  Cornelia  S.  Gwynn  or  to  un- 
known owners.  It  must  have  been  assessed  to  the  former, 
however,  as  the  suit  was  agamst  her,  and  against  her  a!one. 
She  would  not  have  been  a  party  to  the  suit  unless  it  had 
been  assessed  in  her  name,  and  if  it  was  assessed  to  her  and 
to  unknown  owners  the  assessment  was  void.  {Himmelmann 
v.  Steiner,  38  Cal.  178;  City  v.  Dunham,  59  Cal.  608; 
Klumpke  v.  Baker,  68  Cal.  561;  Jatunn  v.  O'Brien,  89 
Cal.  61.) 

Section  3461  of  the  Political  Code  provides  that  the  IL^t 
must  contain  the  nrxnes  of  the  owners  of  eacJ> 
tract,  if  known,  ''and  if  unknown,  that  fact."  In  thi>' 
respect  the  law  applicable  to  swamp-land  assessments  is  the 
same  as  former  provisions  with  respect  to  taxation,  and  in 
Grotefend  v.  Ultz,  53  Cal.  666,  the  court  said:  "The  first 
duty  of  the  assessor,  under  these  provisions,  is  txr 
ascertain  the  name  of  the  owner  of  each  piece  or  parce' 
of  property,  and  to  assess  it  to  him;  his  second — if  he  feik 
to  ascertain  the  name  of  the  owner — is  to  assess  it  tr 
•unknown  owners.'  It  follows  that  the  assessment  to  D.  B^ 
Matlock,  and  all  owners  and  claimants,  known  or  unknowi' 
was  void."  (See,  also,  Brady  v.  Dowden,  59  Cal.  51;  Bo^ 
worth  v.  Webster,  64  Cal.  i.)  In  Reclamation  District  t 
Evans,  61  Cal.  104,  it  was  held  that  no  assessment  agains? 
any  tract  of  land  can  be  enforced  except  by  an  action  tc 
which  the  owner  of  the  tract  has  been  made  a  party.  He 
must  be  given  an  opportunity  to  contest  the  charge  before 
It  is  declared  a  lien  •  pon  his  land.  (Black  on  Tax  TiMcs, 
sec.  57.) 

We  thinl:  tha    the    deed  from  William  Gwynn,   Sr.,  to 
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plaintiff  conveyed  the  title  to  the  latter,  and  that  it  was  not 
divested  by  the  judicial  proceedings  referred  to. 
The  order  appealed  from  is  reversed. 

Garoutte,  J.,  and  Harrison,  J.,  concurred. 

Hearing  in  Bank  denied. 


[No.  18117.     Department  Two.     March  18,  1894.1 

O.  L.  ABBOTT,  Appellant,  v.  THE  76  LAND  AND 
WATER  COMPANY,  Respondent. 

LiiLKDIiORO   AND   TENANT — OPTION    OV   PUBCHABKR SPBCIFIC    PKRFORMANGB 

— Conflict  of  Evidbnos. — Where  a  tenant  entered  into  posses- 
sion of  land  under  a  written  lease  containing  no  written  option 
to  purchase  the  land,  a  flndlnar  that  there  was  no  oral  asrree- 
ment  irlvlnar  such  option,  in  an  action  brought  to  enforce  tiie 
same,  will  not  be  disturbed  where  there  Is  a  material  confliot 
In  the  evidence,  and  there  is  testimony  tending  to  sustain  tne 
flndlniT  of  the  court. 

lo. — Offbb  of  Land  Company  to  Bbttlers— Option  to  Pxtrchass— 
Writtsn  Lbasb. — Where  a  land  oompany  issued  circulars  stating 
that  its  lands  were  for  sale  or  to  rent  on  easy  terms,  and  that 
lessees  might  haTe  the  privilege  of  buying,  but  without  indi- 
cating any  consent  that  persons  should  locate  upon  its  lands 
without  first  obtaining  a  lease  or  an  agreement  authorising 
them  to  do  so,  and  written  leases  either  with  or  without  an 
option  to  purchase  were  customarily  insisted  upon  in  the  case 
of  all  who  cultivated  the  company's  lands,  a  written  lease  exe- 
cuted to  a  tenant  without  containing  any  option  to  purchase 
must,  in  the  absence  of  fraud  or  mistake,  be  deemed  to  embody 
the  final  determination  of  the  parties. 

Id. — PossBssiON  Undsr  Lbasb — Part  I^BtFORMANOB — ^Vbkbal  Aobbb- 
MBNT. — Where  possession  is  taken  under  a  written  lease  con- 
taining no  option  to  purchase  there  is  no  inference  of  part  per- 
formance of  a  verbal  agreement  to  sell  the  land  to  be  drawn 
from  the  possession  of  the  lessee  and  his  improvements  on  the 
land,  which  are  referable  to  his  rights  as  a  tenant. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Fresno 
County,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion. 

Thompson  &  Thompson,  for  Appellant 

W.  S.  Goodfellow,  for  Respondent 
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SSARLS^  C. — ^This  is  an  action  for  the  specific  per- 
formance of  an  alleged  contract  to  convey  the  east  one- 
half  of  section  31,  in  township  15  south,  of  range  24  east. 
Mount  Diablo  base  and  meridian,  with  certain  appurtenant 
water  rights,  all  situate  in  the  county  of  Fresno. 

Defendant  had  judgment  upon  the  findings  of  the  court, 
from  which  judgment,  and  from  an  order  denying  a  motion 
for  a  new  trial,  plaintiff  appeals. 

It  seems  that  five  actions  were  brought  by  different  persons 
against  the  same  defendant,  to  enforce  contracts  for  the 
conveyance  of  land  under  circumstances  somewhat 
similar.  In  four  of  them  the  plaintiffs  had  judgment 
in  the  court  below,  which  judgments  were  affirmed  by  this 
court  One  of  the  four  other  cases  was  by  this  same  plain- 
tiff against  the  same  defendant,  and  is  reported  in  87  Cal., 
at  page  323. 

The  allegations  of  the  complaint  in  this  case  are,  in  sub- 
stance, as  stated  in  the  report  of  that  case,  on  pages  324  to 
327,  and,  being  lengthy,  will  not  be  repeated  here. 

The  answer,  in  the  present  case,  denies  all  the  material 
allegations  of  the  complaint  upon  which  a  right  in  the  plain- 
tiff, either  legal  or  equitable,  to  purchase  the  land  in  question 
could  be  based. 

The  court  found  that,  on  the  first  day  of  October,  1885, 
the  plaintiff  and  defendant  entered  into  the  agreement  set  out 
in  the  complaint,  marked  Exhibit  A.  This  was  a  lease,  or 
what  may  be  termed  a  cropping  contract,  by  which  plaintiff 
was  given  possession  of  the  land  for  one  year,  with  ihe  privi- 
lege of  extending  the  term  from  year  to  year  for 
two  years,  the  plaintiff  and  defendant  each  to  have 
a  share  of  the  crops. 

The  lease  varied  from  that  under  which  the  plaintiff  heM 
the  land  in  Abbott  v.  Land  and  Water  Co.,  87  Cal. 
323,  in  one  particular  only.  In  the  present  case 
the  lease  gave  to  the  tenant  no  option  to  purchase 
the  land  leased  by  him,  while  in  that  case  it  gave  such 
option. 
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The  contract  or  lease  was  renewed  on  the  ist  of  Octo- 
ber, 1886,  for  another  year,  upon  the  same  term&  as  before* 
but  including  another  three  hundred  and  twenty  acres  of 
land,  and  without  any  option  of  purchase  being  given  to  the 
plaintiff. 

The  court  further  finds  that  there  was  never  any  oral 
agreement  that  plaintiff  should  purchase  or  have  the  option 
to  purchase  the  land  described  in  the  complaint,  and,  without 
going  into  details,  it  may  be  said  the  findings  are  in  favor  of 
defendant,  and  negative  all  the  facts  relied  upon  by 
plaintiff  as  giving  him  a  right,  option,  or  privilege  of  buying 
the  land. 

Several  of  the  findings  are  objected  to  as  being  unsup- 
ported by  evidence;  but  a  careful  examination  of  the  testi- 
mony shows  that  it  involved  a  material  conflict  upon  every 
fact  assailed  by  appellant 

There  was  testimony  tending  to  show  that  plaintiff 
had  leases  for  cropping  purposes  upon  a  large  area  of  land, 
or  had  selected  land  of  defendant  for  such  purposes,  and 
that,  as  a  consequence,  he  did  not  desire  an  option  to  pur- 
chase the  land  described  in  the  complaint. 

Be  this  as  it  may,  the  findings  are  not  unsupported  by  evi- 
dence, and  to  analyze  the  objections  in  detail  would  subserve 
no  useful  purpose. 

The  rule  in  cases  of  this  character  is  stated  in  Boyd  v. 
Brinckin,  55  Cal.  429,  where  Sharpstein,  J.,  quotes  from 
Pomeroy  on  Contracts,  where  it  is  said  contracts  of  this 
kind  are  "created  by  representations  made  by  one  party, 
and  acts  done  by  the  other  party  upon  the  faith  of 
such  representations.  Where  an  absolute  unconditional 
representation  of  something  to  be  done  in  the  future 
is  made  by  one  person,  in  order  to  accomplish  a 
particular  purpose,  and  the  person  to  whom  it  is 
made,  relying  upon  it,  does  the  act  by  which  the  intended  re- 
sult is  obtained  a  contract  is  thereby  concluded  between  the 
parties." 

In  that  case  the  Central  Pacific  Railroad  Company 
had  issued  a  circular  inviting  settlers  to  locate  upon  its 
lands,  promising  that  those  who  should  do  so  should  be 
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preferred   ptirchasers    when   the   lands   should   be   offered 
for  sale. 

Plaintiff  had  settled  upon  the  land,  and  offered  to  pur- 
chase in  due  time,  was  refused,  and  the  court  held  the  con- 
tract complete  by  the  offer  of  the  railroad  company  and 
acceptance  of  plaintiff. 

In  the  present  case  it  is  apparent  from  the  testimony 
that  defendant,  by  its  circulars,  invited  settlers  upon  its  land 
lor  the  purposes  of  cultivation  and  improvement,  as  tenants, 
who  should  receive  four-fifths  of  the  crops,  and  turn  over 
one-fifth  thereof  to  defendant  in  lieu  of  rent,  with  or  with- 
out the  privilege  of  purchase,  but  with  it  if  the  tenants  de- 
sired, or  offered  to  sell  outright,  on  a  credit  for  a  portion  of 
the  purchase  price. 

Their  notices  specified  that  the  land  "was  for  sale  or  to 
rent  in  tracts  to  suit  on  easy  terms/'  ....  "special 
inducements  offered  to  renters.  Terms  for  leasing,  first 
year  ....  with  privilege  of  buying."  "To  purchas- 
ers, the  price  of  the  land  ranges  from  fifteen  dollars  to  thirty* 
five  dollars  per  acre,"  etc. 

Their  letter-heads  announced  their  land  as  "for  sale  or 
lease  on  liberal  terms,  correspondence  desired,"  etc. 

I  find  nothing  in  defendant's  circulars  or  notices  to  indi 
cate  a  consent  on  its  part  that  parties  should  locate  upon  its 
lands  without  first  obtaining  a  lease  or  agreement  authoriz- 
ing them  so  to  do. 

The  whole  course  of  dealing  between  defendant  and  its 
tenants  indicates  a  steady  adherence  to  the  practice  of  execut- 
ing written  leases  to  all  tRose  who  cultivated  its  lands,  cither 
with  or  without  the  option  to  purchase. 

This  being  so,  and  a  written  lease  having  in  this  case  been 
executed,  it  must,  in  the  absence  of  fraud  or  mistake,  be 
deemed  to  embody  the  final  determination  of  the  parties. 

There  is  no  inference  of  part  performance  of  a  verbal 
agreement  to  sell  to  plaintiff,  to  be  drawn  from  his  posses- 
sion and  improvements  under  the  lease,  for  that  possession 
and  the  improvements  thereunder  are  referable  to  his  rights 
as  a  tenant. 
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The  findings  negative  all  idea  of  fraud  or  mistake, 
and,  in  such  a  case,  to  raise  an  implication  of  an  agreement 
c/  option  in  plaintiff  to  purchase  would  be  to  make  for  the 
parties  an  agreement  which  they  did  not  make,  and  that,  too, 
in  the  face  of  the  statute  of  frauds. 

In  the  other  case  of  Abbott  v.  76  Land  and  Water  Co., 
87  CaL  323,  the  original  lease  contained  an  option  of  pur- 
chase in  favor  of  plaintiff,  and  it  was  only  the  renewal  that 
omitted  it,  and  that  under  circumstances  sufficient  to  indicate 
that  the  option  was  to  continue.  The  court,  in  that  case,  in 
upholding  plaintiff's  right  to  purchase,  may  be  said  to  have 
gone  to  the  extreme  limit  of  the  rule  under  which  a  right 
to  a  specific  performance  of  a  contract  to  convey  pm  be 
enforced  in  like  cases.    ^ 

The  judgment  and  jrder  appealed  from  should  be 
affirmed. 

Haynks,  C,  and  v^anclief,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Fitzgerald,  J.,  De  Haven,  J. 


[No.  18207.     Department  Two.— March  18,  1894.] 

THE  PEOPLE,  Respondent,  v.  W.  O.  THOMAS,  Ap- 
pellant. 

JuDQMBNT ^VAi^urrr — jnoomNT-BOiiU — ^A  Judgrment  is  yoid  upon  its 

face  only  when  that  fact  is  made  apparent  by  an  inspection  ot 
the  judffment-roll. 

m.— AJTiDAvrr  AND  Ordbr  for  Pubuoation.— The  affldaylt  and  order 
for  publication  of  summons  required  by  section  412  of  the  Code 
of  Civil  Procedure  constitute  no  part  of  the  Judgment-roll,  and 
their  absence  does  not  show  the  Invalidity  of  the  Judgment  In 
the   light   of  the  Judgment-rolL 

S*— AmDAVTP  ow  Publication  of  Summons  by  ''Pubusrbb" — Prb- 
suMPTioN. — ^Tlie  affidavit  of  publication  of  summons  to  part  or 
the  JudgmeAt-rotl;  but  it  is  not  insufficient  merely  because 
mad4k  by  the  ••published"  and  not  by  the  "printer  or  foreman 
or  principal  clerk"  as  required  by  the  terms  of  section  416  ot 
the  Code  of  Civil  Procedure.  The  "publisher"  of  the  paper  is 
presumed  to  be  its  "printer"  in  the  absence  of  a  showing  to 
the  contrary. 
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Id.— Vacation  or  Judokknt — ^LiiCztatxon  or  Timb. — A  judgment  toM 
upon  its  face  may  be  vacated  at  any  time  upon  motion;  and  a 
judirment  in  fact  void  for  want  of  jurisdiction  over  tlie  person 
of  the  defendant,  where  Itc  Invalidity  does  not  appear  from 
the  judffment-roU,  ma>  be  vacated  upon  motion  within  a  rea- 
sonable time  after  its  entry,  and  at  least  within  the  time  lim- 
ited by  seotlon  47S  of  the  Code  of  Civil  Procedure.  What  is  the 
OKtreme  limit  of  time  allowed  for  such  motion,  not  decided. 

l»4 — ^Equztabui  BMtamn — Fobbclobxtsb  or  CstTincATB  or  Pubchasb  or 
Statb  liAifDS — WRIGHTS  or  Thibd  Pabtibb.— A  jud^rment  foredos* 
IniT  a  oertlflcate  of  purchw»e  of  state  lands  should  not  be  set 
aside  on  motion  of  a  corporation,  to  whom  the  lands  embraced 
In  the  certificate  had  been  transferred  prior  to  the  commence- 
ment of  the  action,  after  the  lapse  of  twelve  years  from  the 
date  of  the  judarment,  during  which  time  the  conveyance  to  the 
corporation  had  not  been  recorded,  nor  the  resrlster  of  the  state 
land  office  notified  thereof,  where  it  appears  that  five  years 
previous  to  the  motion  the  state  had  sold  part  of  the  lands  to  a 
third  party,  who  had  conveyed  the#pame  to  persons  in  actual 
possession,  under  recorded  deeds,  who  had  expended  a  larse 
sum  upon  the  property  without  knowledge  or  notice  of  any 
claim  of  the  corporation,  and  the  fact  is  controverted  as  to 
whether  the  corporation  had  knowledire  or  notice  of  their  pos- 
tMslon  and  improvements;  but,  imder  these  drcumstanoes,  the 
corporation  should  be  left  to  its  remedy  by  an  equitable  action. 

Appeal  from  an  order  of  the  Superior  Court  of  El  Dorado 
County  refusing  a  motion  to  set  aside  and  vacate  a  judg- 
ment. 

The  facts  are  stated  in  the  opinion. 

ff.  A.  Powell,  for  Appellant. 

Prentiss  Carpenter,  and  Charles  A.  Swisler,  for  Respon- 
dents. 

HaynES,  C. — ^Appeal  from  an  order  refusing  a  motion  to 
set  aside  and  vacate  a  judgment. 

On  October  12,  1880,  the  state  commenced  an  action  in' 
the  superior  court  of  £1  Dorado  county  against  the  appellant, 
W.  O.  Tliomas,  to  foreclose  a  certificate  of  purchase  of  cer- 
tain state  lands,  issued  to  him  in  1875,  and  in  which  action 
judgment  was  rendered  against  said  Thomuf  on  the  97ih  of 
December,  1880. 

Prior  to  the  commencement  of  that  action,  Thomas 
conveyed  the  lands  embraced  in  said  certificate  to  the 
El  Dorado   Slate   Company,   a   corporation,   and   on   Str*- 
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tonber  21,  1892,  said  corpotation  served  notice  of  a 
motion  to  set  aside  and  vacate  the  said  judgment  upon  the 
ground  that  the  said  judgment  is  void,  the  court  never  hav- 
ing acquired  jurisdiction  of  the  defendant  Attached  to  the 
notice,  an  affidavit  was  served,  which  contained  a  copy  of  all 
the  entries  made  upon  the  register  of  actions  of  said  court  in 
said  cause,  in  which  record  no  mention  was  made  of  any  affi- 
davit for  an  order  of  publication  of  the  summons,  nor  of  any 
order  made  by  the  court  for  such  publication,  and  it  is 
alleged  that  no  such  affidavit  or  order  was  ever  made  or 
filed 

The  affidavit  further  alleges  that  the  defendant,  Thomas, 
was,  at  the  time  of  the  commencement  of  the  action,  and  for 
more  than  a  year  after  the  judgment  was  entered,  a  non-resi- 
dent of  this  state. 

It  is  also  contended  that  the  service  of  summons  was  made 
under  section  3549  of  the  Political  Code,  whereas  it 
should  have  been  made  under  the  Code  of  Civil 
Procedure. 

A  judgment,  however,  is  void  upon  its  face  only  when  that 
fact  is  made  apparent  b/  an  inspection  of  the  judgment- 
roll  (Hahn  v.  Kelly,  34  jal.  404;  Jacks  v.  Balder,  97  Cal. 
91),  and  as  these  objectnns  do  not  appear  upon  the  judg- 
ment-roll they  do  not  show  that  it  is  void  upon  its  face.  The 
affidavit  required  by  section  412  of  the  Code  of 
Civil  Procedure,  and  the  order  that  the  service  be 
made  by  publication  of  the  summons,  if  they  had 
been  made,  constituted  no  part  of  the  judgment-roll,  and 
their  absence,  iherefore,^  does  not  show  the  invalidity  of  the 
judgment  when  examined  in  the  light  of  the  judg- 
ment-roll alone.  (In  re  Newman,  75  Cal.  220;  7  Am.  St 
Kep.  146.) 

it  is  contended,  however,  that  the  affidavit  showing  the 
publication  of  the  summons,  which  is  part  of  the 
jtidgment-roU,  is  insufficient,  as  it  t«  as  made  by  the  *'pub- 
Ksher"  and  not  by  "the  printer  or  the  foreman  or  principal 
clerlr*  as  required  by  section  415  of  the  Code  of  Civil  Pro- 
cedure. We  think  this  objection  is  not  well  taken.  In  Sharp 
V.  Daugney,  33  Cal.  513,  it  is  said: 
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''And  the  further  objection  that  the  aiSdavit  was 
made  by  a  publisher  and  proprietor  and  not  by  the  printer, 
foreman,  or  principal  clerk  is  fully  met  by  Bunce  t.  Reed, 
16  Barb.  347.  It  was  held  in  that  case  that,  for  the  purposes 
of  the  question,  printers  and  publishers  might  be  considered 
synonymous,  the  latter  beini^  within  the  spirit  of  the  statute. 
An  affidavit  which  should  fail  tx)  show  that  the  affiant  had 
any  relations  to  the  paper  might  demand,  if  unaided  by  other 
portions  of  the  judgment-roll,  a  diflferent  consideration." 

In  Menard  t.  Crowe,  20  Minn.  452,  upon  this  question  the 
court  said: 

"Ordinarily,  and  therefore  presumably,  the  publisher  of  a 
paper  is  the  printer,  in  the  sense  of  being  the  person  for 
whom,  as  principal,  and  by  whose  servants,  the  paper  is 
printed.  So  that,  without  going  as  far  as  Bunce  v.  Reed^ 
16  Barb.  347,  where  it  is  held  that  publisher  and  printer  are 
synonymous,  it  would  be  enough  for  this  case  to  say  that  the 
ordinary  presumption  that  the  publisher  of  the  paper  is  the 
printer  in  the  sense  above  is  not  overcome  by  any  showing  to 
the  contrary";  citing  Sharp  v.  Daugney,  33  Cal.  513.  (Sec, 
also,  Kipp  V.  Cook,  46  Minn.  537,  where  the  same  authorities 
are  followed.) 

The  proof  of  publication  of  the  summons  being  sufficient 
no  ground  is  suggested  by  appellant  upon  which  it  can  be 
said  that  the  judgment  is  void  upon  its  face. 

Appellant  contends  that  even  though  the  judgment- 
roll  does  not  disclose  the  invalidity  of  the  judgment, 
that  his  attack  upon  the  judgment  being  direct,  and 
not  collateral,  the  motion  should  have  been  granted;  and 
People  V.  MtUlan,  65  Cal.  396,  and  People  v.  Oreene, 
74  Cal.  400,  5  Am.  St.  Rep.  448,  are  dted  in  support  of 
this  contention. 

That  a  judgment  void  upon  its  face  may  be  vacated 
at  any  time  upon  motion  is  well  settled;  and  it  is  also 
clear  that  a  judgment  in  fact  void  for  want  of  jurisdic- 
tion over  the  person  of  the  defendant,  where  its  invalid- 
ity does  not  appear  from  the  judgment-roll    (as  where 
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the  summons  was  sensed  upon  a  third  person,  and  the 
f^um  shows  service  upon  the  defendant)  may  be 
^^cated  upon  motion,  at  least  within  a  reasonable  time  after 
its  entry.  {Norton  v.  Atchison  etc.  R.  R.  Co.,  97  Cal.  394.) 
ITie  time  within  which  a  judgment,  the  invalidity 
of  which  does  not  appear  upon  its  face,  may  be 
set  aside  upon  motion  seems  not  to  have  been 
definitely  determined  further  than  that  it  may  be  done  within 
the  time  limited  by  section  473  of  the  Code  of  Civil  Proced- 
ure. (See  People  v.  Harrison,  84  Cal.  607,  and  concurring 
opinion  of  Mr.  Justice  McFariand  at  page  610;  People  v. 
Blake,  84  Cal.  611;  Norton  v.  Atchison  etc,  R.  R.  Co., 
97  Cal.  394.) 

It  is  not  necessary  to  decide  in  this  case  whether 
there  is  any  limit  to  ^he  time  within  which  such  motion 
may  be  sustained,  or  to  fix  such  limit,  if  there  is  one, 
since  the  circumstances  of  the  case  point  to  another 
and  more  appropriate  remedy,  viz:  an  equitable  action 
to  vacate  the  judgment;  and  these  circumstances;  I 
think,  should  be  held  a  sufficient  justification  of  the  denial 
of  the  motion,  even  if  it  be  conceded  that  mere  lapse  of  time 
should  not  defeat  the  motion. 

The  land  sold  by  the  state  to  Thomas  was  the  west  half 
of  section  26.  On  June  4,  1875,  Thomas  sold  and  conveyed 
the  same  lands  to  the  £1  Dorado  Slate  Company; 
but  this  conveyance  was  not  recorded  until  August, 
1892,  nor  was  the  register  of  the  state  land  office 
notified  thereof.  In  January,  1887,  the  state  sold  the 
northwest  quarter  of  the  northwest  one-quarter  of  said  sec- 
tion to  one  Reeg,  who  afterwards,  in  February,  1888, 
conveyed  the  same  to  Mothersole  and  Perine,  and  their  deed 
was  recorded  in  April  of  the  same  year.  Mother- 
sole  and  Perine  allege  in  their  affidavit  that  they  have 
been  in  the  actual  possession  and  occupation  of  said 
quarter  section  ever  since  their  purchase;  that  they  have 
expended  more  than  thirty  thousand  dollars  upon  the 
property;  that  they  had  no  knowlede^e  or  notice  of 
any  claim  thereto  by  the  El  Dondo  Slate  Company,  but 
that   the   slate   company   harl    knowledge    during   all   that 
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time  of  their  possession  and  improvements  and  claim  title 
by  adverse  possession ;  and  the  slate  company  deny  that  they 
had  such  knowledge  or  notice. 

Under  these  circumstances  I  think  that  the  iq>pellant 
should  be  left  to  its  remedy  by  an  equitable  action,  tiiat  upon 
that  ground  its  motion  was  properly  denied,  and  that  the 
order  appealed  from  should  be  affirmed. 

Belcher,  C,  and  Temple,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  affirmed. 

McFarland^  J.,  De  Haven,  J. 


Ota.  ISSlf.    Dttpartment  Two.^M&roh  IS,  lSf4.] 

R.  SHAFFER,  Respondent,  v.  H.  H.  McCLOSKEY  et 
AL.^  Appellants. 

ICOaSOAOS— SATIBrAOnOK    BT    OOTBMAlfT — ^DflBl    OP    TKOWTt — 8UBBOOATI«lir. 

— Where  two  tenants  in  oommon  have  exeonted  a  mortflrair*  to 
aeoure  the  purchase  money  of  the  land  owned  by  them  as  ooten- 
ants»  and  one  of  them,  belnar  unable  to  pay  his  share  of  the 
mortsrage,  has  conveyed  his  Interest  In  the  land  to  his  ooten- 
aat,  in  consideration  that  the  latter  shall  pay  the  full  amount 
remalninir  due  on  the  mortgaffe,  and  the  mortgage  is  after- 
wards satisfied  of  record  upon  such  payment,  without  knowl- 
edge on  the  part  of  the  person  making  the  payment  that  his 
grantor  had  previously  made  a  deed  of  trust  of  his  half  of  the 
land,  the  person  paying  the  mortgage  may  maintain  an  action 
to  revive  it,  and  to  be  subrogated  to  the  rights  of  the  assig- 
nee of  the  mortgage  as  against  the  bolder  of  the  deed  of  trust. 

In. — Rights  or  SUBSBQUsfT  LnN-ROLoaR.— A  subsequent  llen-hoider 
who  has  not  acquired  his 'lien  after  «  prior  mortgage  has  been 
marked  satisfied,  and  has  not  been  ied  by  a  clear  reoord  to 
Invest  money  on  the  land,  but  who  took  the  encumbrance  while 
the  mortgage  was  in  full  legal  existence,  recorded  and  unsatls- 
tie<\.  and  with  perfect  understanding  that  It  was  a  valid  lien. 
«vill  j«jt  be  permitted  in  equity  to  take  advantage  of  an  inad- 
vertence or  mistake  In  the  satisfaction  of  the  mortgage. 

Td. — MaRGER. — In  respect  to  the  merger  of  a  lesser  estate  In  a  greater, 
equity  is  not  controlled  by  the  rules  of  law;  but  Is  governed 
by  the  actual  or  presumed  Intention  of  the  person  In  whom  the 
interests   are  united. 

ni-^^KqurrASLS  Subrogation. — One  who  is  forced  to  pay  the  debt  of 
•nother  In  order  to  protect  his  own  interest,  and  who  Is  not  a 
mere  *folikV.t«^r  or  m<ermeddler,  Is  entltlsd  la  oqulty  to  m 
•nbrogated  to  the  debt. 
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Id. ^RSCORD    OF  SUBSBQUSNT    LlBN RiOHT   OV   SUBROGATION    tlNArFBCTBO. 

— ^The  fact  that  a  subsequent  Hen  or  deed  of  trust  was  recorded 
Is  Immaterial  to  the  riffht  of  a  payer  to  revive  a  prior  satisflea 
lien,  and  to  be  subroer&ted  to  such  prior  lien. 

iDt — Gbangb  or  Lbqal  Rights  bt  Mistakb — equitt — Kbbtoration  or 
FORiiER  Conditions. — ^When  the  leeral  rlffhts  of  parties  have  been 
chanfiTod  by  mistake,  equity  restored  them  to  their  former  con- 
cutlon  when  It  can  be  done  without  interferins  with  any  new 
rights  acquired  on  the  faith  and  strength  of  the  altered  con- 
dition of  the  leffal  rllrhts,  and  without  doinar  injustice  to  other 
persons. 

10. — Rboonybtancb  or  Land. — It  is  not  necessary  that  the  one-half 
of  the  land  be  reoonveyed  to  the  co tenant  who  ff ranted  it 
where  the  decree  for  equitable  relief  is  based  upon  the  theory 
that  the  mort^affe  Is  revived,  and  the  one-half  interest  In  the 
land  considered  as  belon^inff  to  the  cotenant  by  whom  It  has 
been  conveyed  to  the  plaintiff,  and  his  undivided  half  decreed 
to  be  sold  to  satisfy  one-half  of  the  mortarase  debt. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Nevada 
County. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  F.  Peck,  for  Appellant 

Frank  H.  Farrar,  and  Farrar  &  Ostrander,  for  Respon- 
dent 

McFari^and,  J. — Plaintiff  brought  this  action  for  a 
decree  reviving  a  certain  mortgage,  and  subrogating  him  to 
the  rights  of  the  assignee  of  said  mortgage.  Judg- 
ment went  for  plaintiff,  and  defendants  appeal  from 
the  judgment  upon  the  judgment-roll,  which  includes 
findings,  their  general  contention  being  that  upon 
the  findings  the  judgment  should  have  been  for  de- 
fendants. 

The  facts  are,  briefly,  these:  The  plaintiff,  Shaffer, 
and  the  defendant,  McCloskey,  were,  on  February  11,  1888, 
the  owners,  as  tenants  in  common,  by  purchase 
from  one  Fahey,  of  certain  land  described  in  the  com- 
plaint; and  on  that  day,  as  the  main  part  of  the  purchase 
money,  they  made  to  Fahey  their  promissory  notes 
for  certain  sums  of  money  to  be  due  at  different 
times,  and  also  executed  to  him  a  mortgage  upon  the 
said    land    to    secure    said    notes.      Fahey    assigned    the 
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notes  and  mortgage  to  the  First  National  Bank  of  Mer- 
ced. A  part  of  the  money  secured  by  the  mortgage  was 
paid  by  plaintiff  and  McCloskey,  but  when  the  whole  amount 
became  due — ^five  thousand  nine  hundred  and  fifty-two  dol- 
lars and  fifty  cents  being  unpaid — McCloskey  was  unable  to 
pay  his  share ;  and  as  the  holder  of  the  mortgage  was  press- 
ing for  the  money,  the  plaintiff  was  compelled  to  pay  the 
whole  amount  in  order  to  protect  his  own  interest  in  tlie 
land.  Under  these  circumstances  McCloskey  promised  ver- 
bally that  he  would  assign  his  one-half  interest  in  the  land  to 
plaintiff  if  the  latter  would  pay  the  full  amount  due  on  the 
notes  and  mortgage.  Plaintiff  agreeing  to  this,  McCloskey 
conveyed  his  half  of  the  land  to  plaintiff,  and  plaintiff  paid 
the  full  amount  remaining  due  on  the  mortgage,  and  Fahey 
satisfied  the  same  on  the  record.  This  occurred  on  Febru- 
ary, I,  1890.  McCloskey  did  not  inform  plaintiff  that  he^ 
McCloskey,  had  created  any  other  encumbrance  on  bis  half 
of  the  land,  and  plaintiff  had  no  actual  knowledge  of  any  such 
encimibrance.  He  supposed  when  he  paid  the  amount  due 
on  the  mortgage  and  had  it  satisfied  that  the  land  was  then 
free  of  any  lien,  and  he  would  not  have  paid  off  the  mortgage 
as  aforesaid  if  he  had  known  of  any  other  lien. 

It  turned  out,  however,  that  without  plaintiff's  knowledge, 
McCloskey,  after  the  execution  of  said  mortgage,  and  before 
its  satisfaction  as  aforesaid,  had  executed  a  deed  of 
trust  of  all  his  interest  in  the  land  to  one  John 
Ruddle  for  the  benefit  of  the  Merced  bank,  a  cor- 
poration made  a  defendant  in  the  action  to  secure  a  certain 
sum  of  money;  and  that  said  deed  of  trust  had  been  re- 
corded in  the  county  recorder's  office  on  November  10,  1888. 
(Certain  proceedings  were  had  under  said  deed  of 
trust  by  which  McCloskey's  interest  was,  after  this 
action  was  commenced,  sold  to  the  defendant  How- 
ell; but  they  do  not  affect  the  questions  here  in- 
volved.) Appellants  contend  that  under  these  facts  dl 
rights  of  respondent  under  the  mortgage  were  merged 
in  the  deed  from  McCloskey,  and  that  he  was  bound  by 
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the  constructive  notice  given  by  the  recordation  of  the  trust 
deed. 

Counsel  for  both  sides  have  exercised  great  industry  in 
presenting  this  case  to  the  court,  and  they  have  argued 
it  in  their  briefs  with  great  learning  and  ability.  If 
we  do  not  notice  in  detail  the  many  views  which  they  have 
taken,  and  the  numerous  authorities  which  they  have  cited, 
it  is  not  because  we  do  not  appreciate  their  efforts  to  aid  the 
court,  but  because  such  a  course  would  carry  an  opinion  be- 
yond reasonable  length. 

In  our  opinion  the  judgment  should  be  affirmed.  It  will 
be  noticed  that  the  judgment  in  this  case  does  not  weaken 
any  position  which  appellants  were  induced  to  take  by  any 
conduct  of  the  respondent.  It  does  not  take  away  from  them 
any  money  which  they  were  induced  to  invest  by  any  act  or 
laches  of  respondent;  nor  does  it  lessen  the  value  of  any 
security  which  he  in  any  way  induced  them  to  take.  They 
did  not  acquire  any  lien  after  the  mortgage  had  been  marked 
satisfied,  and  were  not  led  by  a  clear  record  to  invest  money 
in  the  land.  They  took  the  deed  of  trust  while  the  mortgage 
was  in  full  legal  existence,  recorded  and  unsatisfied,  and  with 
perfect  understanding  that  it  was  a  valid  prior  lien,  and  they 
are  merely  seeking  to  take  an  advantage  offered  by 
an  inadvertence  or  mistake  of  respondent.  This  is 
what  eqtiity  will  not  allow. 

As  to  the  question  of  merger,  it  must  be  remembered  that, 
with  respect  to  that  subject,  equity  is  not  controlled  by  the 
rules  of  law.  The  case  of  Rumpp  v.  Gerkens,  59  Cal.  496, 
is  very  similar  on  this  point  to  the  case  at  bar.  In  that 
case  Rumpp  brought  suit  to  foreclose  a  mortgage 
executed  to  him  by  Gerkens,  and  Leonis  was  made 
a  defendant  as  claiming  some  interest  in  the  land 
mortgaged.  Leonis  had  a  prior  mortgage  executed  by 
Gerkens  upon  the  same  land,  but  he  had  taken  a  deed 
of  the  land  from  Gerkens  upon  his  promise  to  discharge 
and  cancel  the  mortgage.  This  was  done,  however, 
without  any  actual  knowledge  of  the  second  mortgage 
to    Rumpp.    The    court   below    decreed    that   the    amount 
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of  the  mortgage  of  Leonis  should  be  first  paid.  Upon 
appeal  here  plaintiff  contended  that  the  first  mortgage  had 
merged  in  the  conveyance  of  the  fee  to  Leonis,  but  this  court 
affirmed  the  judgment.  Thornton,  J.,  in  delivering  the  opinion 
of  the  court,  said:  ''In  law  a  merger  always  takes  place 
when  a  greater  estate  and  a  less  coincide  and  meet  in  the 
same  person  in  one  and  the  same  right,  without  any  inter- 
mediate estate.  The  lesser  estate  is  said  to  be  annihilated  or 
merged  in  the  greater ;  but  a  court  of  equity  is  not  guided  in 
this  matter  by  the  rules  of  the  law.  It  will  sometimes  hold  a 
charge  extinguished  when  it  would  continue  to  exist  in  law, 
and  sometimes  preserve  it  when  at  law  it  would  be  merged. 
The  question  is  one  of  intention,  actual  or  presumed, 
of  the  person  in  whom  the  interests  are  united.''  The  same 
principle  was  applied  to  Brooks  v.  Rice,  56  CaL  428.  There 
are  many  other  authorities  to  the  same  effect  We  do  not 
think,  therefore,  that  in  the  case  at  bar  the  doctrine  of  merger 
can  be  successfully  invoked  by  appellants. 

We  are  satisfied  that  the  rule  of  equitable  subrogation  was 
properly  applied  by  the  court  below  in  this  case.  Without 
referring  to  foreign  authorities,  the  case  at  bar  is 
fully  within  the  principle  declared  in  Matsen  v.  Shaeffer,  65 
Cal.  81 ;  Rumpp  v.  Gerkens,  59  Cal.  496;  Swift  v.  Kreamer, 
13  Cal.  526;  74  Am.  Dec.  603;  Carpentier  v.  Brenham,  40 
Cal.  221;  Can  v.  Caldwell,  10  Cal.  380;  70  Am.  Dec. 
740;  and  Tolman  v.  Smith,  85  Cal.  280.)  In  many  of 
the  cases  cited  by  appellants  the  party  seeking  sub- 
rogation was  a  mere  volunteer,  or  intermeddler ;  but  in 
the  case  at  bar  respondent  was  an  original  party  to  the 
transaction,  and  forced  to  the  course  taken  by  him 
in  order  to  protect  his  own  interests.  The  fact  that  the 
deed  of  trust  was  recorded  is  of  no  value.  In  many  of  the 
cases  cited  by  respondent,  and  particularly  in  Rumpp  v.  Ger- 
kens, 59  Cal.  496,  and  Brooks  v.  Rice,  56  Cal.  428, 
the  junior  mortgage  had  been  recorded.  Respondent 
clearly    intended    Aat     his     pa3rment    of    the     mortgage 
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should  inure  to  his  own  benefit,  and  not  to  the  benefit 
of  appellants;  and  there  is  no  equitable  ground  upon  which 
appellants  can  object  to  it  so  inuring.  They  were  not  led 
astray  by  the  payment  of  the  prior  mortgage,  and  are  left 
in  the  exact  position  which  they  expected  to  occupy  when 
the  trust  deed  was  taken.  As  was  said  by  the  supreme  court 
of  Oregon  in  Pearce  v.  Buell,  22  Or.  29,  a  very  interesting 
case  on  the  subject — ^"The  principle  running  through  all 
cases  of  this  class,  says  Barculo,  J.  (i  Barb.  392),  'is  that 
when  the  legal  rights  of  parties  have  been  changed  by  mis- 
take, equity  restores  them  to  their  former  conditions  when 
it  can  be  done  without  interfering  with  any  new  rights  ac- 
quired on  the  faith  and  strength  of  the  altered  condition  of 
the  legal  rights,  and  without  doing  injustice  to  other  per- 
sons.'" 

It  is  contended  that  respondent  should  have  offered  to  re- 
convey  one-half  of  the  land  to  McCloskey.  This  appeal  is 
evidently  prosecuted  in  the  interests  of  appellants  other  than 
McQoskey;  but  the  whole  decree  is  based  upon  the  theory 
that  the  mortgage  is  revived,  and  the  half  interest  in  the  land 
considered  as  belonging  to  McCloskey;  and  his  undivided 
half  is  decreed  to  be  sold  to  satisfy  one-half  of  the  mortgage 
debt  This  protects  the  rights  of  every  party,  and  remits 
each  to  his  original  status. 

The  judgment  is  affirmed. 

• 

Ds  Havkn^  J.y  and  Fitzg^ald,  J.,  concurred. 
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[No.  18288.     Department  Two.— March  13.  1894.] 

J.  A.  RICHTER,  RoADM ASTER,  ETC.,  Respondent,  v.  THE 
FRESNO  CANAL  AND  IRRIGATION  CO.,  Defend- 
ant, FRESNO  MILLING  CO.,  Intervenor,  Appellant. 

APPBJlL — iNSOFriCDBNCT      OF      EVIDBNCX — FAILTJRB      OF      RB8PONDSNT      TO 

.fvROua  Casb — ^Prbsumption. — Wnere  material  flndlnffs  In  a  case 
appealed  to  the  supreme  court  are  attacked  by  the  appellant 
on  the  erround  of  the  Insufficiency  of  the  evidence  to  support 
them,  and  the  respondent  has  filed  no  brief  and  has  not  argued 
the  case  orally,  the  court  will  assume,  without  looking  into 
the  record,  that  the  point  urged  by  the  appellant  that  the  «▼!- 
dence  is  insufficient  to  Justify  the  findings  attaxsked  is  well 
taken. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Fresno 
County  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

r.  P,  Ryan,  for  Appellant. 

District  Attorney  Firman  Church,  for  Respondent. 

Fitzgerald,  J. — Action  to  abate  an  alleged  public 
nuisance.  Plaintiff  had  judgment,  and  the  Fresno  Mining 
Company,  intervenor,  appeals  from  the  judgment  and  the 
order  denying  its  motion  for  a  new  trial. 

It  appears  that  certain  material  findings  in  this  case  are 
attacked  by  the  specifications  on  the  ground  of  the  insuffi- 
ciency of  the  evidence  to  support  them. 

But  as  the  respondent  herein  has  not  seen  fit  to  file  a  brief, 
or  to  argue  the  case  orally,  we  do  not  feel  called  upon  to 
perform  the  duty  of  counsel  by  hunting  through  the  record 
for  the  purpose  of  discovering  evidence  to  support  the  find- 
ings, which  it  was  his  duty,  if  it  existed,  to  point  out  to  the 
court. 

Under  such  circumstances  this  court  will  assume,  without 
looking  into  the  record,  that  the  point  urged  by  appellant  that 
the  evidence  is  insufficient  to  justify  the  findings  attacked,  is 
well  taken. 

Judgment  and  order  reversed. 

ftf  cFarland,  J.,  and  De  Haven,  J.,  concurred. 


Digitized  by  CjOOQIC 


March,  1894.]         Flagg  v.  Puterbaugh.  583 


[No.  19270.     In  Bank.— March  18.  1«94.] 

O.  J.  FLAGG,  Petitioner,  v.  GEORGE  PUTERBAUGH, 
Judge  of  Superior  Court  of  San  Diego  County,  Re- 
spondent. 

Appbal — Obdbs  Dibbolyino  Attach mbnt — ^Tims  of  Appial — attach- 
MBNT  LiixN. — An  appeal  from  an  order  dissolving  an  attachment 
may  be  taken  within  sixty  days  from  the  date  of  the  order, 
and  It  cannot  be  objected  to  the  appeal  that  the  lien  of  the 
attachment  was  not  preserved  because  the  appeal  was  not  per- 
fected within  five  days,  and  the  undertaking  on  appeal  was  not 
for  double  the  amount  claimed. 

Bill  op  Excsftions — Sbttlbkbnt — ^Mandamus — rsqttxst  to  Sbttub 
Bill. — ^A  petition  in  the  supreme  court  for  a  writ  of  mandamus 
to  compel  a  superior  Judffe  to  settle  and  certify  a  bill  of 
exceptions  is  not  demurrable  on  the  irround  that  the  proposea 
bill  of  exceptions  contains  no  reauest  to  the  judffe  to  settle 
and  certify  the  bill  of  exceptions  where  the  petition  shows  that 
the  oriiTinal  proposed  bill  of  exceptions  was  si^rned  by  the 
attorney,  and  that  opposinir  counsel  were  notified  that  it  was 
proposed  as  a  bill  of  exceptions,  and  the  judse  certifies  that  ne 
was  asked  to  settle  and  certify  it,  and  refused  because  it  was 
not  in  time,  and  the  bill  as  amended  is  the  bill  which  the 
respondent  is  now  asked  to  settl<^. 

Petition  in  the  Supreme  Court  for  writ  of  mandamus  to 
the  judge  of  the  Superior  Court  of  San  Diego  County. 

The  facts  are  stated  in  the  opinion. 

Haines  &  Ward,  for  Petitioner, 

Wellbom,  Stevens  &  Wellborn,  for  Respondent 

Temple,  C. — ^This  is  an  original  proceeding  in  this 
court  for  a  writ  of  mandamus  to  compel  the  respondent  to 
settle  and  certify  a  bill  of  exceptions.  The  petition  was  de- 
murred to  on  various  grounds.  The  demurrer  was  sustained 
solely  on  the  ground  that  more  than  sixty  days  had  elapsed 
since  the  order  was  made,  and  the  petition  does  not  show  that 
an  appeal  had  been  taken.  All  other  objections  were  ex- 
pressly overruled,  and  leave  was  given  to  amend  in  order  that 
the  defect  might  be  supplied,  if  the  facts  would  warrant  it. 

An  amended  petition  was  filed,  from  which  it  appears  that 
an  appeal  to  this  court  was  perfected  eight  days  after  the 
order  dissolving  the  attachment  was  made. 
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The  amended  petition  is  now  demurred  to  on  the  ground 
of  insufficient  statement  of  f acts,  and  two  points  are  made : 

1.  The  appeal  can  serve  no  useful  purpose,  because  it  was 
not  perfected  within  five  days,  and  the  undertaking  on  appeal 
was  not  for  double  the  amount  claimed.  Therefore  the  lien 
of  the  attachment  was  not  preserved.  (Code  Civ.  Proc,  sec 
946.) 

But  the  code  expressly  authorizes  an  appeal  from  an  order 
dissolving  an  attachment  within  sixty  days  (Code  Civ.  Proc, 
sec.  939),  and  it  is  evident  that  the  appellant  is  given  the 
option  either  to  take  the  steps  which  will  preserve  the  lien 
of  the  attachment  or  not.  We  are  not  now  called  upon  to  say 
what  effect  a  reversal  of  the  order  dissolving  the  attachment 
may  have  on  the  lien. 

2.  It  is  said  that  the  respondent  is  not  asked  to  settle  and 
certify  the  bill  of  exceptions ;  that  the  proposed  bill  contains 
no  such  request.  Landers  v.  Lawler,  84  CaL  547,  is  relied 
upon  as  authority  for  this  contention.  I  do  not  think  that 
case  is  authority  for  this. 

The  original  proposed  bill  of  exceptions  here  was  signed 
by  the  attorneys,  and  opposing  counsel  were  notified  that  it 
was  proposed  as  a  bill  of  exceptions,  and  the  judge  certifies 
that  he  was  asked  to  settle  and  certify  it,  and  that  he  refused 
simply  because  it  was  not  in  time.  Besides  the  bill  as 
amended  is  the  bill  which  respondent  is  now  asked  to  settle. 

I  think  the  demurrer  should  be  overruled. 

Belcher,  C,  anid  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  it  is  ordered 
that  the  demurrer  be  overruled,  and,  under  the  provision  of 
rule  26,  subdivision  30,  a  peremptory  writ  of  mandate  is  or- 
dered against  the  respondent,  commanding  him  to  setttle  and 
certify  the  bill  of  exceptions  as  prayed  for  in  the  petition 
herein. 

Harrison,  J.,  Paterson,  J.,  Garoutte,  J.,  McFarland, 

J.,  De  Haven,  J.,  Fitzgerald,  J.,  Beatty,  C.  J. 
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[No.    18128.     In   Bank.— March   18,    1884.] 

D.  L.  HEALY  «t  ux..  Respondents,  v.  THE  VISALIA 
AND  TULARE  RAILROAD  COMPANY,  Appellant. 

NBOUGSNCB — OVBRTURNINO    OF    HAMI>-aAB — EYIDBNCB — OPINION    OF    WiT* 

NSB8. — ^In  an  action  to  recover  for  Injuries  caused  by  the  over- 
turning of  a  hand-oar  upon  which  a  passenger  was  belns  con- 
veyed upon  defendant's  road,  the  testimony  of  another  pas- 
senger upon  the  same  trip  who  was  sitting  on  the  rear  end  ot 
the  hand-oar  at  the  time  it  was  thrown  from  the  track.  In 
answer  to  a  question  as  to  whether,  under  the  olroumstanoes, 
it  was  possible  for  an  ordinary  person,  sitting  in  the  position 
of  the  plaintiff,  to  stand  the  force  of  the  jar  and  still  retain  his 
seat  upon  the  car,  does  not  fall  within  the  rule  which  excludes 
the  opinion  of  a  witness. 

Id.— Opinion  in  Connsction  With  STATamNr  of  Facts. — The  opinion 
of  a  witness  may  be  received  in  connection  with  his  statement 
of  the  facts  upon  which  it  is  based,  when  the  Impressioiui  or 
sensations  caused  by  external  objects  ar^  not  susceptible  of 
exact  reproduction  or  description  in  words,  and  the  judgment 
or  opinion  of  the  witness  by  whom  they  have  been  expert- 
enoed  Is  the  only  mode  by  which  they  can  be  presented  to  a 
jury. 

Id.— Width  or  Cab— Appbarancb  of  Plaintiff. — Opinion  evidence  that 
the  haad-Mur  was  too  narrow  for  the  track,  sad  also  as  to  the 
appearance  of  plaintiff  Immediately  after  the  accident,  may  be 
flrlven  by  witnesses  who  observed  the  facts. 

I9c — OTOflCRN    OF   HBDICAL   WlTNaS9-— RBFBIUBNCB   TO    "CASSS   ON    RBOORD" 

— Mbdical  Books. — Although  medical  books  themselves  cannot 
be  read  in  evidence,  yet  a  physician  who  testifies  as  an  expert 
witness  may  state  not  only  his  opinion  but  the  grounds  of  his 
opinion,  althouirh  in  some  decree  founded  on  books,  as  a  part 
of  his  general  knowledge,  and  the  reference  of  such  witness 
to  "cases  on  record"  in  connection  with  his  opinion  is  not  in- 
competent, nor  in  effect  permitting  the  introduction  of  medical 
books  to  the  jury. 

Id. — Opinion  BvroiNcs — Objection  Upon  Appsal  For  ths  Fibst  Tims. 
— Objection  to  the  opinion  evidence  of  a  physician  upon  the 
ground  that  it  was  not  adapted  to  the  facts  shown  in  the  case, 
or  that  it  was  not  based  upon  a  hypothesis  consistent  witn 
those  facts,  cannot  be  ursred  upon  appeal  for  the  first  time, 
where  no  objection  of  this  character  was  made  at  the  triaL 

iDi— RxsuLT  OP  Injury — Inabiutt  of  Plaintiff  to  do  Houbshold 
Work. — ^The  testimony  of  the  plaintiff  that  prior  to  the  time 
of  the  accident  she  was  able  to  do  all  of  her  household  woriL, 
and  since  the  accident  had  occurred  she  had  not  been  able  to 
do  such  work,  is  competent  and  admissible  for  the  purpose  of 
showinsr  the  extent  and  character  of  the  injury  sustained. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Tulare 
County,  and  from  an  order  denying  a  new  trial. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Bradley  &Farnsworth,  and  N,  0.  Bradley,  for  Appellant. 

The  court  erred  in  allowing  the  witness  Ashmead  to  testify 
as  to  whether  it  was  possible  for  a  person  sitting  in  the  posi- 
tion Mrs.  Healy  was  in  to  stand  the  force  of  the  jars  and  stilT 
retain  her  seat  upon  the  cars,  as  it  called  for  the  opinion  of 
the  witness,  and  for  a  like  reason  it  was  error  for  the  court  to 
allow  testimony  of  the  witness  that  he  thought  the  car  was 
too  narrow  for  the  track.  (Sappenfield  v.  Main  St.  etc.  R. 
R.  Co.,  91  Cal.  59;  Kauffman  v.  Maier,  94  Cal.  2S0;  Shafter 
V.  Evans,  53  Cal.  32;  Bnright  v.  Railroad  Co.,  33  CaL  236; 
New  England  Glass  Co.  v.  Lovell,  7  Cush.  321;  IV kite  v. 
Ballou,  8  Allen,  408;  Ferguson  v.  Hubbell,  97  N.  Y.  507;  49 
Am.  Rep.  544.)  The  court  erred  in  allowing  Dr.  Pace  to 
testify  as  to  the  effect  the  injuries  received  would  have  on 
the  plaintiff  according  to  the  "cases  on  record,^  as  the  course 
pursued  amounted  to  the  introduction  in  evidence  of 
the  record  of  the  cases,  (i  Greenleaf  on  Evidence,  sec. 
440;  Blair  v.  Madison  Co.,  81  Iowa,  313;  Gallagher  v. 
Market  St  Ry.  Co.,  67  Cal.  13;  Fisher  v.  Southern  Pac.  R. 
R.  Co,  89  Cal.  399.)  The  court  erred  in  allowing  testimony 
as  to  how  the  plaintiff  looked  immediately  after  the  accident. 
{Sappenfield  v.  Main  St.  etc.  R.  R.  k.o.,  91  Cal.  59;  Kanffman 
v.  Maier,  94  Cal.  280.)  The  court  erred  in  allowing 
Mrs.  Healy  to  testify  that  prior  to  the  accident  she 
was  '  able  to.  do  all  the  household  work,  and  that 
since  the  accident  she  had  not  been  able  to  do  die 
work,  as  the  wife's  time  and  service  belong  to  the 
husband,  who  must  sue  alone  for  any  loss  thereof. 
(Matthew  v.  Central  Pac.  R.  R.  Co.,  63  Cal.  450; 
Tell  V.  Gibson,  66  C2I.  247 ;  Sheldon  v.  Steatnship  Uncle 
Sam,  18  Cal.  527;  79  Am.  Dec.  193;  Atchison  etc.  R, 
R,  V.  McGinnis,  46  Kan.  109;  City  of  Wyandotte  v.  Agon, 
37  Kan.  528;  Smith  v.  City  of  St  Joseph,  55  Mo.  456; 
17  Am.  Rep.  660;  Hunt  v.  Town  of  WinHeld.  36  Wis. 
154;  17  Am.  Rep.  482;  Filer  v.  New  York  etc.  R.  R.  Co.. 
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49  N.  Y.  47;  10  Am.  Rep.  327;  King  v.  Thompson, 
87  Pa.  St.  365;  30  Am.  Rep.  364;  3  Sutherland  on  Damages, 
720,  723.) 

Charles  G.  Lamberson,  and  5".  /.  Hinds,  for  Respond- 
ents. 

It  was  not  error  for  the  court  to  allow  Ashmead  to  testify 
that  he  thought  the  car  was  too  narrow  for  the 
track,  and  the  parties  made  no  objection  which  would  author- 
ize them  to  reserve  an  exception  to  the  testimony 
given.  (Brumley  v.  Flint,  87  Cal.  471.)  It  was  not  error  for 
the  court  to  permit  the  witness  Ashmead  to  testify  that  Mrs. 
Healy  could  not  stand  the  force  of  the  cars  and  retain  her 
seat  upon  the  car,  as  the  testimony  was  not  in  the  nature  of 
opiiuons.  (Hanna  v.  Barker,  6  Col.  303;  Baltimore 
etc.  Turnpike  Co.  v.  Cassell,  66  Md.  419;  59  Am. 
Rep.  17s;  BaUimare  etc.  Turnpike  Co,  v.  Crawiher, 
63  Md.  568;  McCormick  Harvesting  Machine  Co,  v. 
Cochran,  64  Mich.  636;  Grimmell  v.  Chicago  etc.  R. 
R.  Co.,  73  low?,  93;  Freeman  v.  Traveler^  Ins,  Co.,  144 
Mass.  572;  Tompkins  v.  Toland,  46  Tex.  584;  Killian  v. 
Augusta  etc.  R.  R.  Co.,  78  Ga.  749;  Louisville  etc.  Ry.  Co. 
V.  Donnegan,  iii  Ind.  179;  i  Sutherland  on  Damages,  sec. 
786;  I  Wharton  on  Evidence,  510-13;  Carthage 
Turnpike  Co.  v.  Andrews,  102  Ind.  138;  Yost  v.  Conroy, 
92  Ind.  464;  Atchison  etc,  R.  R.  Co.  v.  Miller,  39  Kan.  419; 
Commonwealth  v.  Sturtivant,  117  Mass.  122;  19 
Am.  Rep.  401 ;  State  v.  Shinborn,  46  N.  H.  501 ;  City  of  Par^ 
sons  V.  Lindsay,  26  Kan.  432 ;  Parker  v.  Boston  etc.  Steam- 
ship Co.,  109  Mass.  449;  State  v.  Knapp,  45  N.  H.  148; 
Campbell  v.  State,  23  Ala.  44;  Merkle  v.  Township  of  Ben- 
nington, 68  Mich.  133;  Laughlin  v.  Street  R.  R.  of  Grand 
Rapids,  63  Mich.  220;  Ward  v.  Charleston  City  R.  R,  Co.,  19 
S.  C.  521 ;  45  Am.  Rep.  794;  Pollock  v.  Gantt,  69  Ala.  373 ; 
Ware  v.  Morgan,  67  Ala.  461 ;  Georgia  R.  R.  Co.  v.  Bry- 
ans,  77  Ga.  429;  Butterfield  v.  Gilchrist,  63  Mich.  155; 
Bridger  v.  Asheville  etc.  R.  R.  Co.,  25  S.  C.  24 ;  Fort  Worth 
etc  R.  R.  Co.  V.  Thompson,  75  Tex.  501;  Trcffueler^  Ins. 
Co.  V.  Sheppard,  85  Ga.  751;  Armstrong  y.  Chicago  etc. 
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R.  jR.  Co.,  45  Minn.  85.)  It  was  not  error  to  permit  the 
witnesses  not  experts  to  testify  as  to  what  seemed  to  be  the 
appearance  of  the  plaintiff  immediately  after  the  injury. 
(Weber  v.  City  of  Creston,  75  Iowa,  16;  City  of  Goshen  v. 
England,  119  Ind.  368.)  Nor  was  it  error  for  the  court  to 
permit  the  physicians  to  give  the  testimony  which  they  did, 
founded  in  part  upon  the  stateftients  made  to  them  by  the 
injured  party.  (Armstrong  v.  Ackley,  71  Iowa,  76;  Powell 
V.  Augusta  etc.  R.  R.  Co.,  77  Ga.  192 ;  Jones  v.  Chicago  etc. 
R.  R.  Co.,  43  Minn.  279;  Squires  v.  City  of  Chillicothe,  89 
Mo.  226;  Louisville  etc  R.  R.  Co.  v.  Snyder,  117  Ind.  435; 
10  Am.  St.  Rep.  60;  Werely  v.  Persons,  28  N.  Y.  344;  84 
Am.  Dec.  346;  Matteson  v.  N.  Y.  Central  R.  R.  Co.,  35  N.  Y. 
487;  91  Am.  Dec.  67;  i  Wharton  on  Evidence,  3d  ed.,  scc- 
268.)  The  court  did  not  err  in  refusing  to  exclude  the  testi- 
mony of  Hattie  Hcaly  as  to  her  inability  to  perform  her 
work  and  as  her  testimony  was  only  directed  to 
showing  the  extent  of  her  injuries,  and  as  no  damages  were 
claimed  in  the  complaint  or  proven  for  loss  occa- 
sioned by  impaired  capacity  to  labor,  the  jury  could 
not  have  founded  their  verdict  upon  such  theory. 
(Grandona  v.  Lovdal,  70  Cal.  161 ;  Dabovich  v.  Emetic,  la 
CaL  171;  I  Estee's  Pleadings,  sec.  326;  Stevenson  v.  Smith, 
28  Cal.  102;  87  Am.  Dec.  107;  Gay  v.  Winter,  34  Cal.  153; 
Lewiston  Turnpike  Co.  v.  Shasta  etc.  W.  R.  Co.,  41  CaL  562; 
Campbell  v.  Water  and  Min.  Co.,  35  Cal.  679.) 

Harrison,  J. — ^The  plaintiffs  are  husband  and  wife, 
and  on  the  20th  of  May,  1890,  took  passage  with  the  de- 
fendant, to  be  carried  over  its  railroad  from  Visalia  to  the 
city  of  Tulare.  At  about  a  mile  before  readiing 
Tulare  there  was  a  washout  in  the  track  of  the  defendant, 
and  some  passengers,  including  the  plaintiffs,  were 
transferred  from  the  car  in  which  they  had  been  carried 
to  a  hand-car,  by  which  the  defendant  undertook  to 
cafry  them  to  Tulare.  Mrs.  Healy  took  her  seat  up«i 
the  forward  end  of  the  hand-car,   with   her    feet   hangii^ 
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down  towards  the  track,  and  after  they  had  gone  some 
distance  the  hand-car  left  the  track,  and  Mrs.  Healy,  fall- 
ing to  the  ground,  was  run  over  by  it,  and  received  seri- 
ous injuries,  for  which  the  present  action  was  brought.  The 
jury  rendered  a  verdict  in  favor  of  the  plaintiffs  for  seven 
thousand  two  hundred  dollars,  and  the  defendant  has 
appealed. 

I.  One  Ashmead  was  a  passenger  on  the  defendant's  road 
upon  the  same  trip,  and  was  sitting  on  the  rear  of  the  hand- 
car at  the  time  it  was  thrown  from  the  track.  At  the  trial 
his  deposition  was  read  in  evidence  by  the  plaintiffs,  in  which 
after  describing  the  accident,  he  was  asked:  *'Under  the 
circumstances,  was  it  possible  for  an  ordinary  person,  sitting 
in  the  position  Mrs.  Healy  was  sitting  in,  to  stand  the  force 
of  the  jars  and  still  retain  her  seat  upon  the  car?"  To  this 
question  the  defendant  objected,  upon  the  ground  that  it  was 
irrelevant,  incompetent,  and  immateial,  and  merely  called  for 
the  opinion  of  the  witness.  The  objection  was  overruled, 
and  the  defendant  excepted. 

This  question  does  not  fall  within  the  rule  which  excludes 
the  opinion  of  a  witness.  The  general  rule  is  that  the  testi- 
mony of  a  witness  shall  be  limited  to  the  facts  of  which  he 
has  a  personal  knowledge,  and  that  he  shall  not  give  his  in- 
dividual opinion  thereon;  but  in  many  instances  the 
opinion  of  a  witness  may  be  received  in  connection 
with  his  statement  of  the  facts  upon  which  it  is 
based.  The  border  line  between  fact  and  opinion  is 
often  very  indistinct,  and  the  statement  of  a  fact  is 
frequently  only  an  opinion  of  the  witness.  Impres- 
sions or  sensations  caused  by  external  objects  are  not 
susceptible  of  exact  reproduction  or  description  in 
words,  nor  do  they  affect  every  individual  alike,  and  the 
judgment  or  opinion  of  the  witnesses  by  whom  they  have 
been  experienced  is  the  only  mode  by  which  they 
can  be  presented  to  a  jury.  The  question  asked  of  the  wit- 
ness in  the  present  case  did  not  call  for  an  opinion 
from  him  depending  upon  facts  which  he  had  subse- 
quently learned,  but  he  was  asked  to  describe  the  effect 
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of  the  concussion  or  jar  caused  by  the  car  leaving  the  track, 
as  one  of  the  facts  out  of  which  the  injury  had  arisen,  and 
which  he  had  personally  observed  and  felt 

The  position  of  the  plaintiff  on  the  car,  as  well  as  his  own 
position  thereon,  the  jumping  of  the  car  from  the  track,  the 
effect  produced  upon  himself,  the  sensation  which  he  experi- 
enced thereby,  were  all  facts  which  it  was  competent  to  show 
by  his  testimony,  in  order  that  the  jury  might  get  as  clear 
an  idea  as  possible  of  the  circumstances  under  which  the  acci- 
dent had  occurred.  The  strength  or  force  of  this  concussion 
was  also  a  fact  which  it  was  proper  to  bring  before  the  jury, 
and  as  it  was  not  capable  of  exact  measurement  by  any 
recognized  standard,  it  was  competent  for  the  witness  to 
state  its  strength  or  force  according  to  the  opinion  or  judg- 
ment which  he  formed  at  the  time  that  he  felt  it  His  judg- 
ment or  opinion  of  its  effect  upon  an  ordinary  person  would 
be  the  most  efficient  mode  of  enabling  the  jury  to  fully 
appreciate  it,  and  to  give  to  it  its  proper  consideration  in 
determining  its  influence  in  producing  the  injury.  Such  tes- 
timony is  competent  upon  the  same  principle  that  permits 
evidence  showing  the  strength  or  force  of  a  blow,  the  dis- 
tance at  which  a  sound  can  be  heard,  or  the  direction  from 
which  it  comes,  the  speed  of  a  horse,  the  degree  of  cold  or 
heat,  or  of  light  or  darkness.  In  any  such  instance  a  wit- 
ness who  had  a  personal  experience  or  knowledge  of  the 
sensation  is  competent  to  testify,  although  his  answer 
is  only  his  opinion  of  the  matter.  The  accuracy  or 
strength  of  his  testimony  is  to  be  tested  by  cross-ex- 
amination. These  observations  apply  also  to  the  tes- 
timony of  the  witness  that  he  thought  that  the  car 
was  too  narrow  for  the  track,  and  also  to  the  tes- 
timony of  another  witness,  as  to  the  appearance  of  the  plain- 
tiff immediately  after  the  accident.  (Eyerman  v.  Sheehan, 
52  Ma.  222;  Kelley  v.  Richardson,  69  Mich.  430;  Whar- 
ton on  Evidence,  512;  Rogers  on  Expert  Testimony, 
sec.  4.) 

2.  Dr.  H.  L.  Pace,  a  witness  oh  behalf  of  tiie  plaintifFs, 
having   testified    that    an    injury    to    the    skuU    or  to  the 
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brow  or  forehead  was  likely  to  produce  bad  results  in  fu- 
ture years  to  the  party  injured,  and,  having  been  asked  what 
were  likely  to  be  the  results  of  such  injuries,  replied :  "Well, 
an  injury  to  the  brow,  by  cases  on  record  and  by  the  pro- 
fession, are  considered — that  is,  we  regard  them  with  a 
great  deal  of  caution  in  diagnosis,  because  there  are  cases 
on  record" — ^At  this  point  the  defendant's  counsel  stated  "We 
object  as  to  cases  on  record,  on  the  ground  that  it  is  irrel- 
evant, incompetent,  and  immaterial  to  any  of  the  issues  in 
this  case."  The  court  overruled  the  objection,  to  which  the 
defendant  excepted,  and  the  witness  thereafter  said :  "Cases 
on  record,  just  where  such  cases  have  produced  in  future 
years  death.  A  blow  upon  the  brow,  if  a  nerve  was  bruised 
or  severed,  would  be  productive  of  neuralgia.  As  to  the 
severing  of  that  nerve  just  above  the  eye  producing  neu- 
ralgia I  cannot  say.  An  injury  of  the  nose  such  as  this  was 
might  produce  catarrh.  Catarrh  would  be  one  of  its  natural 
eflFects,  and  the  injury  would  affect  the  lining.  The  injury 
to  the  mucous  membrane  would  necessarily  follow  this  break- 
ing of  the  bones." 

It  is  now  urged  that  this  question  was  improper,  because 
it  was  not  adapted  to  the  facts  that  had  been  shown  in  the 
case,  and  that  it  was  not  based  upon  a  hypothesis  consistent 
with  those  facts.  No  objection  of  this  character  was  made 
at  the  trial.  If  it  had  been  then  made  the  form  of  the 
question  could  have  been  varied  so  as  to  obviate  the 
objection. 

It  is,  moreover,  urged  that  it  was  erroneous  to  permit 
the  witness  to  refer  to  "cases  on  record,"  as  that 
in  effect  is  permitting  the  introduction  of  medical  books 
to  the  jury.  A  comparison  of  the  question  put  to  the  wit- 
ness with  his  answer  will  show,  however,  that  the 
objection  made  by  the  defendant  does  not  reach  this 
point,  even  if  it  were  tenable.  The  witness  was  asked 
as  an  expert  what  would  be  likely  to  be  the  result  of  cer- 
tain injuries  to  the  brow  or  forehead.  This  question 
sought  to  obtain  from  him  his  own  opinion  of  these  re- 
.*ults,   and   the    fact   that   he   was   called  as  an  expert  as* 
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Slimed  that  his  opinion  was  based,  not  merely  upon  the 
empirical  knowledge  which  he  had  gained  through  his  own 
practice,  but  also  that  which  he  has  acquired  in  the  study 
of  his  profession,  and  from  his  intercourse  with  other 
members  of  the  same  profession.  As  an  expert  it  was  com- 
petent for  him  to  give  the  grounds  upon  which  he  based 
his  opinion,  as  well  as  the  opinion  itself,  and  the  fact  that 
his  opinion  was  based  upon  information  derived  from  his 
reading  did  not  make  it  incompetent  for  him  to  so  state. 
He  was  not  asked  to  state,  nor  did  he  state,  what  the  "cases 
on  record"  were,  nor  whether  the  facts  of  those 
cases  corresponded  with  the  facts  of  the  case  on  trial,  and 
the  contents  or  statements  of  the  medical  books  were  not 
given  to  the  jury.  But,  in  making  his  answer  to  the  ques- 
tion of  the  plaintiff,  he  gave  as  a  reason  for  his  opinion, 
''because"  there  are  cases  on  record  which  have  resulted  in 
death — ^an  answer  that  was,  doubtless,  within  the  observa- 
tion of  each  of  the  jurymen.  This  is  entirely  different  from 
reading  medical  or  scientific  books  to  the  jury,  or  sreking 
to  influence  them  by  opinions  or  theories  contained  in  such 
books.  The  witness  was  only  asked  to  give  his  own 
opinion,  which  he  g^ve  under  the  sanction  of  his  oath, 
and  which  must  be  assumed  to  have  been  a  oon* 
elusion  reached  by  him  after  a  judicious  comparison 
of  all  that  he  had  read  or  learned  upon  the  subject,  and 
upon  this  opinion,  as  well  as  its  source,  he  could  be  sub- 
jected to  the  most  rigid  cross-examination,  m  the  Sussejr 
Peerage  case,  ii  Clark  &  F.  117,  it  was  held  that  an  expert 
who  was  called  to  prove  a  foreign  law  "may  state  what 
it  is  from  his  own  knowledge  or  assist  his  own  knowl- 
edge by  reference  to  books  and  authorities  that  are 
within  his  reach;  he  may  refer  to  text-books,  or  to 
books  of  decisions,  and  so  render  his  knowledge  more  ac- 
curate than  before."  In  Cottier  v.  Simpson,  5  Car  ft 
P.  74,  it  was  held  that  medical  books  themselves 
could  not  be  read,  but  that  the  witness,  who  was  the 
president  of  the  college  of  physicians,  could  state,  not 
only    his    judgment,  but  the  grounds  of  it,    which    were 
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in  some  degree  founded  on  books,  as  a  part  of  his  general 
knowledge.  (See,  also.  State  v.  Baldwin,  36  Kan.  17; 
Rogers  on  Expert  Testimony,  sec.  177;  Wharton  on  Evi- 
dence, sec.  438.) 

3.  Mrs.  Healy  testified  at  the  trial  that  prior  to  the  time 
of  the  accident  she  was  able  to  do  all  of  her  household 
work,  and  that  since  the  accident  occurred  she  had  not  been 
able  to  do  this  work.  The  defendant  objected  to  this  testi- 
mony upon  the  ground  that  it  was  irrelevant,  incompetent, 
and  immaterial,  and  excepted  to  the  ruling  of  the  court  in 
admitting  it  The  testimony  was,  however,  competent  for 
the  purpose  of  showing  the  extent  of  the  injury  she  had 
sustained,  and  it  was  also  material  for  that  purpose,  and 
relevant  to  the  issues  in  the  case.  There  was  no  evidence 
presented  of  any  special  damage  resulting  from  this  par- 
ticular effect  of  the  injury,  and  indeed  no  evidence  was  in- 
troduced at  the  trial  of  the  amount  of  damage  that  had 
been  sustained;  nor  did  the  plaintiffs  seek  to  recover  dam- 
ages for  any  loss  of  services.  If  the  defendant  had  made 
a  special  objection  to  this  testimony,  that  the  plaintiffs 
could  not  recover  in  this  action  for  any  loss  of  service 
caused  by  the  injury  to  the  wife,  it  could  have  been  made 
apparent  to  the  jury  that  the  plaintiffs  were  seeking  only 
to  show  the  extent  and  character  of  the  physical  injury 
which  she  had  sustained.  The  decision  in  Tell  v.  Gib- 
son, 66  Cal.  247,  was  made  upon  the  demurrer  to  the 
complaint,  but  in  the  present  case  the  demurrer  was  in- 
sufficient to  present  this  objection,  as  it  failed  to  "dis- 
tinctly specify"  this  ground.  A  demurrer  to  a  complaint 
upon  the  ground  that  several  causes  of  action  have  been 
improperly  united  should  specify  the  several  causes  of 
action.  It  IS  not  sufficient  to  merely  state  that  several 
causes  of  action  have  been  improperly  united  in  the 
complaint,  without  at  the  same  time  pointing  out  those 
to  which  the  demurrer  is  intended  to  refer.  Moreover, 
in  Tell  v.  Gibson,  66  Cal.  247,  the  loss  of  the  wife's  serv- 
ices to  the  husband  was  distinctly  made  one  of  the  ele- 
ments   of   damages  upon  which  the  judgment  was  sought, 
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and  was  presented  to  the  witnesses  as  the  basis  of  their  esti- 
mate of  the  damage  which  she  had  sustained. 

Certain  other  exceptions  were  taken  to  the  rulings  of  the 
court  upon  the  admission  of  evidence,  but  none  of  these  rul- 
ings are  such  as  to  merit  particular  notice.  The  court  did 
not  err  in  refusing  the  instructions  to  the  jmy  asked  by  the 
defendant,  and  the  instructions  to  which  the  defendant  had 
taken  objection  in  its  brief  were  correct.  The  damage  allowed 
by  the  jury  cannot  be  deemed  excessive,  nor  can  their  verdict 
upon  the  insufficiency  of  the  evidence  be  reviewed. 

The  judgment  and  order  denying  a  new  trial  are  a£5rmed. 

Garoutte,  J.,  Paterson,  J.,  De  Haven,  J.,  and  Beatty, 
C.  J.,  concurred. 

Rehearing  denied. 


CNo.  164SS.    Department  One.— Mafoh  14,  ltt4.] 

JULIA  V.  STEWART  et  al..  Petitioners,  v.  THE  SU- 
PERIOR COURT  OF  THE  COUNTY  OF  SAN 
DIEGO,  Respondent. 

Wsrr  OF  Rbvubw — DmMvvBMt — Pbactigb— Rulb  or  Supisiia  Couxr— 
The  manifest  object  of  rule  26  of  this  court,  providing  that  if 
the  return  to  an  alternative  writ  be  by  demurrer  alone,  the 
writ  will  be  ordered  to  Issue  without  further  leave  to  answer, 
is  applicable  to  petitions  for  a  writ  of  review  as  fuUy  as  those 
for  the  other  orisrinal  writs  referred  to  in  the  rule.  It  belniT 
intended  to  enable  the  parties  to  obtain  a  decision  upon  the 
sufficiency  of  the  order  or  Judsrment  sought  to  be  annulled, 
without  incurring  the  expense  or  delay  of  a  return  to  the  writ. 

Id. — Judgment  Aptbr  Rbturn  oy  Writ. — If  a  demurrer  to  a  petition 
for  a  writ  of  review  is  overruled,  the  subsequent  Issuance  of 
the  writ  and  the  judgment  to  be  rendered  after  ita  return  will 
be  merely  formal,  and  in  accordance  with  the  decision  upon 
the  demurrer,  unless  it  appears  that  the  record  returned  Im 
different  from  that  set  forth  In  the  petition. 

Certiorari  to  review  an  order  of  the  Superior  Court  of 
San  Diego  County  adjudging  petitioners  guilty  of  contempt 


Digitized  by  CjOOQIC 


March,  1894.]      Stewaw  v.  Superior  Court.  593 

.  The  facts  are  stated  in  the  decision  of  the  court  rendered 
upon  demurrer  to  the  petition  in  100  Cal.  543. 

Gibson  &  Titus,  and  V.  E.  Shaw,  for  Appellants. 
B.  W.  Britt,  for  Respondent. 

Harrison,  J. — ^The  application  for  the  writ  herein  was 
made  after  notice  to  the  respondent  and  after  service  upon 
it  of  a  copy  of  the  petition,  a  demurrer  to  the  petition 
was  filed  on  the  part  of  the  respondent  upon  the  ground 
that  the  petition  did  not  show  that  the  superior  court  had 
exceeded  its  jurisdiction;  and,  at  the  hearing  of  the  ap* 
plication,  briefs  were  filed  in  behalf  of  the  respective  par* 
ties.  The  demurrer  was  also  argued  orally,  and,  after  con- 
sideration thereof,  an  opinion  was  filed  in  which  it 
was  held  that  the  court  had  exceeded  its  jurisdiction  in  its 
order  adjudging  the  petitioners  guilty  of  contempt,  and 
the  demurrer   to   the   petition   was   overruled.     (100  Cal., 

543.) 

Rule  XXW  of  this  court  contains  provisions  regarding 
the  procedure  to  be  observed  when  the  original  jurisdiction 
of  the  court  is  invoked  in  matters  of  this  nature,  and  it  is 
provided  in  subdivision  3  thereof  that  "Upon  the  return  day 
of  the  alternative  writ  the  respondent  may  make  return 
either  by  demurrer  or  by  answer,  or  both.  If  the  return 
be  by  demurrer  alone,  and  the  demurrer  is  not  sustained, 
the  writ  will  be  ordered  to  issue  without  further  leave  to 
answer."  Although,  technically  speaking,  there  is  no  alterna- 
tive writ  of  certiorari,  the  manifest  object  of  the  rule  is 
applicable  to  petitions  for  that  writ  as  fully  as  to  those  for 
the  other  original  writs  referred  to  in  the  rule.  A  hearing 
after  notice  for  the  application  serves  the  same  purpose  as 
the  hearing  upon  the  return  to  an  alternative  writ  of  man- 
date or  prohibition.  One  object  of  the  rule  is  to  enable  the 
parties  to  the  application  to  obtain  a  decision  upon  the  suffi- 
ciency of  the  order  or  judgment  sought  to  be  annulled  with- 
out incurring  the  expense  or  the  delay  attendant  upon  wait- 
ing until  there  has  been   a   return  to  the  issuance  of  the 
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writ  If  the  order  or  judgment  is  set  out  at  length  in  the 
petition  and  the  respondent  concedes  that  it  is  correctly  set 
forth  therein  no  useful  purpose  is  served  by  the  issuance 
of  the  writ  and  a  formal  return  thereto  in  which  the  same 
order  or  judgment  would  be  merely  repeated.  It  is  only 
when  the  correctness  of  the  order  as  set  out  is  challenged, 
or  when  other  portions  of  the  record  will  qualify  its  terms, 
that  it  would  seem  necessary  for  the  issuance  of  the  writ 
before  a  hearing  upon  the  merits,  and  in  such  case  the  bet* 
ter  practice  would  be  to  allow  the  writ  to  issue,  and  have 
the  hearing  upon  the  merits  await  the  return,  but  when 
the  entire  merits  of  the  controversy  are  presentea  m  the 
petition,  and  the  only  question  for  determination  is  one  of 
law  depending  upon  a  consideration  of  the  order  or  judg-» 
ment  itself,  a  demurrer  to  the  petition  calls  for  a  decision 
upon  the  sujficiency  of  the  order.  If  the  parties  prefer  to 
adopt  this  course  of  procedure  the  decision  fhereon  will  be 
upon  the  merits,  and  if  the  demurrer  is  overruled,  the  subse- 
quent issuance  of  the  writ  and  the  judgment  to  be  rendered 
after  its  return  will  be  merely  formal,  and  in  accordance  with 
the  decision  upon  the  demurrer. 

After  the  decision  upon  the  demurrer  herein,  upon 
the  suggestion  of  the  respondent  that  the  import  of  this 
rule  had  been  misconceived,  and  that  the  record  to  be 
certified  under  return  to  the  writ  might  be  different 
from  that  set  forth  in  the  petition,  an  order  was 
made  for  the  issuance  of  the  writ  In  response  thereto  the 
clerk  of  the  superior  court  has  made  a  return  in  which 
he  has  certified  to  this  court  a  transcript  of  the  proceed- 
ings of  the  court  below.  The  copies  of  the  judgment  of 
the  superior  court  and  of  the  order  adjudging  the  peti- 
tioners guilty  of  contempt,  of  which  they  ask  a  review. 
as  contained  in  the  return  of  the  respondent,  do  not 
differ  in  terms  from  the  copies  of  the  same  judgment 
and  order  which  had  been  set  out  in  the  petition,  and 
the  other  portions  of  the  return  are  merely  matters  of 
inducement  leading  up  to  the  rendition  of  the  judgriient 
in   the   action   and    to   the    order    sought  to    be  annulled. 
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but  do  not  qualify  or  change  the  scope  and  effect  of  the  order 
itself;  and  as  it  was  held  in  our  decision  upon  the  demurrer 
that  the  court  had  exceeded  its  jurisdiction  in  making  that 
order,  it  follows  that  the  judgment  to  be  rendered  upon  the 
return  of  the  writ  is  merely  to  apply  the  decision  thus  made, 
and  direct  a  judgment  to  be  entered  annulling  the  order;  and 
it  is  so  ordered. 

Paterson,  J.,  and  De  Haven,  J.,  concurred. 

Hearing  in  Bank  denied. 


[No.  SIOOS.     Department  On%.— March  14,  1894.] 

THE  PEOPLE  OF  THE  STATE   OF   CALIFORNIA, 
Respondent,  v.  HORACE  WHITAKER,  Appellant, 

PUBUC       HlOHWAT — iNSUFflCIBNT       OBDBB — ^UNCBRTAIN       DSSCRIPTION. — 

Wiiere  an  order  establishing  a  public  biff b way  does  not  purport 
to  declare  any  particular  described  proposed  line  of  road  a 
pnbUc  hlffhway,  but  declares  the  road  reported  by  the  viewers 
a  public  hlffhway,  and  the  report  of  the  viewers  merely 
deaeribes  the  termini  of  the  road,  and  refers  to  it  as  the  "Elam 
Route,"  the  deacrlptlons  are  too  general  and  Indefinite  to  estab- 
lish the  existence  of  a  public  highway. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Tulare 
County,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  O.  Larkins,  and  R,  F.  Roth,  for  Appellant 

Attorney  General  W.  H,  H.  Hart,  Deputy  Attorney  Gen- 
eral Charles  H.  Jackson,  and  District  Attorney  Maurice  E. 
Power,  for  Respondent 

Gaboutte,  J. — ^The  appellant  was  convicted  of  obstruct- 
ing a  public  highway,  and  sentenced  to  imprisonment 
in  the  county  jail  for  the  period  of  three  months. 
He  now  appeals  from  the  judgment  and  order  denying 
his  motion  for  a  new  trial.  None  of  the  counsel  in 
their    briefs    have  been  kind  enough  to  specify  the  par^ 
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ticular  provisions  of  the  law  undei  which  this  prosecution 
has  been  conducted;  and  it  is  only  after  considerable  labor 
and  inconvenience  that  we  find  certain  provisions  of  the 
Political  Code  which  appear  to  be  applicable  to  the  offense 
charged  in  this  information.  For  the  purpose  of  proving 
a  public  highway  the  prosecution  introduced  in  evidence 
certain  records  of  the  board  of  supervisors.  The  prior 
proceedings  before  the  board  culminated  in  a  majority 
report  of  the  viewers  of  the  proposed  road,  wherein 
it  is  said:  'The  undersigned  appointed  by  your  honorable 
body  to  view  and  locate  a  public  road,  commencing  at  the 
one-quarter  section  comer,  between  sections  7  and 
18,  township  16  south,  range  25  east.  Mount  Diablo 
base  and  meridian,  running  thence  to  Drum  valley,  respect- 
fully report  that  we  commenced  to  view  and  survey  on  the 
eighth  day  of  April,  1878,  from  Drum  valley;  the  course 
of  this  proposed  road  is  southwesterly  from  Drun 
valley;  the  length  of  the  road  is  — ^.  The  cost  of  the  con- 
struction will  be  as  follows:  ....  For  g^dmg  the 
Elam  route  on  the  east  side  of  the  Campbell  grade,  not 
to  exceed  five  hundred  dollars."  After  stating  some  other 
matters  not  necessary  to  notice,  the  report  concludes :  'We 
therefore  respectfully  recommend  to  your  honorable 
body  that  you  declare  the  road  known  as  the  Elam  route 
a  public  highway.''  This  report  was  adopted  by  the 
board  of  supervisors,  and  the  roadmaster  of  district  No.  4 
ordered  to  open  the  same  "on  Elam  route."  The  final 
order  of  the  board  in  the  matter  of  laying  out  this  con- 
templated road  is  as  follows:  "In  the  matter  of  the 
viewers'  report  on  public  road  from  Sand  creek  to  Drum 
valley,  the  viewers  heretofore  appointed  by  this  board  to 
view  and  locate  said  road  have  filed  their  report 
thereof,  from  which  it  appears  that  no  damages  arc 
claimed  by  any  person  from  the  location  thereof.  It  is 
therefore  ordered  that  said  road  as  reported  by  said 
viewers  be,  and  the  same  is  hereby,  declared  a  public 
highway,  and  the  road  overseer  of  the  district  in  vrhich 
the   road   is   located  is  hereby  ordered  to  open  the  same," 
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The  order  in  itself  does  not  purport  to  declare  any  particular 
described  proposed  line  of  road  a  public  highway,  but  de- 
clares the  road  reported  by  the  viewers  a  public  highway. 
Upon  examination  of  the  report  of  the  viewers  it  will  be 
seen  that  their  report  in  no  way  strengthens  the  eflfect  of  the 
order.  The  proposed  line  of  road,  as  described  in  the  report 
of  the  viewers,  is  a  road  running  from  a  certain  government 
corner  to  Drum  valley.  It  is  also  there  refered  to  as  the 
"Elam  route,"  These  descriptions  amount  to  nothing.  They 
are  so  general  and  indefinite  as  to  describe  nothing.  And  the 
existence  of  the  alleged  public  highway  depending  upon  this 
final  order  of  the  board  of  supervisors,  we  are  satisfied  that 
no  public  highway  is  shown  by  the  evidence;  and  thus  the 
most  material  element  to  constitute  the  offense  charged  in 
the  information  is  not  proven.  Certain  field  notes  of  the 
county  surveyw  were  offered  in  evidence,  but  they  do  not 
cure  the  fatal  defects  we  have  indicated  in  the  proceedings. 
They  are  neither  identified  as  being  connected  in  any  way 
with  this  proposed  road,  nor  are  they  in  any  manner  referred 
to  or  made  a  part  of  the  viewer's  report,  or  the  final  order  of 
the  board  declaring  the  road  a  public  highway. 

It  is  ordered  that  the  judgment  and  order  be  reversed,  and 
the  cause  remanded. 

PATttsON,  J.9  and  Harrison^  J.,  concurred 
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[No.   18261.     Department  One.— March   IS.   1894.] 

In  the  Matter  o?  the  Estate  of  GUSTAVE  EICH- 
HOFF,  Deceased,  GEORGE  EICHHOFF,  Appellant, 
MAGDALENA  EICHHOFF,  Respondent. 

JUDOMBNT — JURIBOIOTION   OF   PBRBON — ^ABSBNCa  OP  PBOOP — ^PSBBUlCPnOir. 

— ^A  domestic  judirment  of  a  superior  oourt,  both  of  the  parties 
to  whioh  are  residents  within  the  state,  must  be  presumed  to 
have  been  rendered  with  Jurisdiction  over  the  person  of  the 
defendant,  when  the  same  is  offered  in  evidence  in  another  pro- 
ceeding, although  there  is  no  proof  of  service  of  summons  or 
appearance  on  the  part  of  the  defendant,  and  although  the 
Judarment  is  itself  silent  conceminer  the  jurisdiction  over  tne 
person  of  the  defendant 
ID. — DmraBuiKATiOK  or  Jurisdiction — Prbbumption  op  E^riDBKCB— Ui- 
LiNca  op  Rscoro. — ^The  Jurisdiction  does  not  exist  by  virtue  ot 
the  mere  decision  of  the  court  that  It  has  Jurisdiction,  but  the 
presumption  of  Jurisdiction  exists,  because  the  court  Is  author- 
ised to  determine  the  question  of  Jurisdiction  in  th^  same  mode 
as  any  other  question  of  fact  upon  which  its  judgment  is  to 
rest,  and  its  decision  thereon  is  presumed  to  have  been  made 
upon  evidence  sufficient  to  sustain  It;  and  this  presumption 
does  not  depend  upon  the  existence  of  any  record  of  the 
decision,  but  the  necessity  for  the  presumption  arises  only 
when  the  record  is  silent. 

In. — JUDGIOMT   AMNULLINO    MAHBL40a— INSAXITT    OP   WlFS — EVIDBNGB. — 

▲  Judgment  annulllnar  a  marriasre  upon  the  ffround  of  the  fraud 
of  the  wife  In  ooncealinff  the  fact  that  she  was  Insane  at  the 
time  of  the  marriage  Is  competent  evidence  of  the  annulment 
of  the  marriage  in  favor  of  a  widow  of  the  deceased  husband 
claiming  under  a  subsequent  marriage,  upon  her  application 
for  letters  of  administration  upon  his  estate,  although  there 
are  no  recitals  in  the  Judgment  or  in  any  part  of  the  record 
of  any  service  of  summons  on  th^  insane  wife,  nor  any  appear- 
ance in  her  behalf  in  the  action  In  which  the  Judgment  was 
rendered, 
lb. — ^Voro  Mabriaob — Sbcond  Marsiaos  Baross  Dbcsbb  op  Aknul- 
umsT. — ^A  decree  annulling  a  marriage  is  a  Judicial  determina- 
tion of  the  status  o^  the  parties,  and  does  not  render  the  mar- 
riage void,  but  simply  declares  that  It  had  been  void  from  the 
beginning,  except  so  far  as  necessary  to  protect  the  civil  rights 
acquired  by  others  in  reliance  upon  its  apparent  validity;  and 
the  fact  that  the  Judgment  annulling  the  marriage  was  not 
entered  until  after  a  marriage  of  the  plaintiff  with  another 
woman  does  not  invalidate  such  marriage. 

Appeal  from  an  order  of  the  Superior  Court  of  San 
Joaquin  County  granting  an  application  for  letters  of  ad- 
ministration. 

The  facts  are  stated  in  the  opinion  of  the  court 
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/.  /.  PmUsell,  and  Kile  &  Plummet,  for  Appellant 

Nicol  Sr  Oft.  and  James  H.  &  /.  B.  Budd,  for  Re- 
spondent 

Harrison,  J. — ^Upon  the  death  of  Gustave  Eichhoff,  Mag- 
dalena  Eichhoff,  claiming  to  be  his  widow,  applied  for 
letters  of  administration  upon  his  estate.  Her  applica- 
tion was  resisted  by  the  appellant,  a  son  of  the  de- 
ceased, who  also  made  applicaticMi  that  letters  of  ad- 
ministration be  issued  to  himself.  The  court  granted 
the  application  of  Magdalena,  and  denied  that  of  the 
appellant. 

The  deceased  and  Magdalena  were  married  May  25,  1882, 
and  from  that  time  lived  together  as  husband  and  wife 
until  his  death  in  February,  1893.  In  1863  he  had  been  mar- 
ried to  Milceon  Winike,  and  they  had  lived  in  Stockton  as 
husband  and  wife  until  1876,  during  which  time  the  appel- 
lant and  five  other  children  were  bom  to  them.  In  1876 
the  wife  was  committed  to  the  insane  asylum  at  Stockton, 
and  she  is  still  living  as  an  inmate  of  said  asylum.  In  April, 
1882,  the  deceased  brought  an  action  against  her  in  the 
superior  court  of  Marin  county  to  procure  a  decree  an- 
nulling his  marriage  with  her  upon  the  ground  of  fraud 
on  her  part  in  concealing  the  fact  that  she  was  insane  at 
the  time  of  their  marriage,  and  a  decree  to  that  effect  was 
rendered  by  that  court  in  July,  1882.  Upon  the  present 
application  for  letters  of  administration  the  judgment-roll 
in  that  action  was  introduced  in  evidence,  and  it  is  claimed 
by  respondent  that,  by  virtue  of  this  judgment,  her 
marriage  with  the  deceased  constituted  her  his  lawful 
wife,  while  the  appellant  maintains  that  it  fails  to  show 
that  the  marriage  between  his  mother  and  the  deceased 
was  ever  annulled.  The  judgment-roll  shows  that  the 
complaint  was  filed  April  21,  1882;  that  on  the  same 
day  a  summons  was  issued  thereon,  and  that  it  was  re- 
turned April  25,  1882,  without  any  proof  of  service;  that 
on   the    17th  of  July,  1882,  after  hearing  evidence    upon 
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the  averments  of  the  complaint,  the  court  rendered  its 
judgment  ''that  the  marriage  between  the  plaintiff, 
Gustave  Eichhoff,  and  the  defendant,  Milceon  W.  Eich- 
hoff,  be  and  the  same  is  hereby,  annulled,  and  said  par- 
ties are,  and  each  of  them  is,  restored  to  the  status  and 
position  of  unmarried  persons/'  There  is  also  in  the 
record  and  affidavit  of  the  plaintiff,  filed  on  the  same  day 
with  the  return  of  the  summons,  to  the  effect  that  the  de- 
fendant was  then  confined  in  the  insane  asylum  at  Stock- 
ton, and  asking  for  the  appointment  of  a  guardian  ad  litem, 
together  with  the  order  of  the  same  date  making  such  ap- 
pointment; but  as  these  documents  do  not  form  a  part  of 
the  judgment-roll,  they  cannot  be  considered  in  determining 
the  effect  of  the  judgment.  There  is  no  recital  in  the  judg- 
ment, or  in  any  part  of  the  record,  of  any  service  upon  the 
defendant  or  appearance  in  her  behalf,  and  the  ground  of 
the  appellants  contention  is,  that  as  the  evidence  offered 
did  not  show  affirmatively  that  the  superior  court  had  any 
jurisdiction  over  the  defendant,  the  court  was  not  author- 
ized to  determine  therefrom  that  the  marriage  between  her 
and  the  deceased  had  been  annulled;  while  on  the  part  of 
the  respondent  it  is  claimed  that  the  record  of  the  judg- 
ment and  of  its  rendition  raises  the  presumption  that 
the  court  had  acquired  jurisdiction  of  the  defendant  in 
some  form  authorized  by  law  before  it  entered  upon  die 
hearing  of  the  cause  and  exercised  its  judicial  power. 
The  appellant  herein  made  no  offer  t»)  show  that  tiie 
defendant  in  the  former  action  had  not  in  fact  been 
served  with  the  summons,  so  that  we  aie  not  called  apoo 
to  determine  whether  it  would  be  competent  to  show  by 
extrinsic  evidence  that  the  court  did  not  in  fact  have 
jurisdiction  over  the  defendant  or  to  contradict  the  pre- 
sumption which  arises  when  the  record  is  silent  upon 
that  subject.  The  question  sharply  presented  for  de- 
termination is  whether  a  domestic  judgment,  wherein 
both  of  the  parties  thereto  are  residents  within  the  state 
and  where  there  is  no  proof  of  service  or  appearance  on 
the  part  of  the  defendant,  and  which  is  itself  silent  con- 
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ceming  the  jurisdiction  over  the  defendant,  raises  any  pre- 
sumption in  reference  thereto,  when  the  same  is  offered  in 
evidence  in  another  proceeding. 

This  question  has  not  often  arisen,  and  has  not,  we  be- 
lieve, been  before  presented  in  this  state,  although  the  prin- 
ciples applicable  thereto  have  been  often  discussed  in  opinioa^ 
upon  cogna*te  subjects,  notably  in  Carpeniier  v.  Oakland, 
30  Cal.  439,  and  in  Hahn  v.  Kelly,  34  Cal.  391,  94  Am. 
Dec.  742,  two  leading  cases  thereon;  but  in  the  former  of 
these  cases  there  had  been  an  appearance  on  the  part  of 
the  defendant,  and  it  was  sought  to  show  that  it  was  un- 
authorized, while  in  the  latter  case  the  judgment-roll  itself 
contained  a  recital  that  service  had  been  made  upon  the  de- 
fendants, as  was  also  the  case  in  Sharp  v.  Brunnings,  35  Cal. 
528,  and  in  Reeve  v.  Kennedy,  43  Cal.  643 ;  and  In  Mahoney 
V.  Middleton,  41  Cal.  41,  the  judgment  recited  the  appear- 
ance and  answer  of  the  defendants.  In  Drake  v.  Duvenich, 
45  Cal.  455,  there  had  been  an  attempted  service  upon  the 
defendant,  and  it  was  contended  that  it  was  insufficient  for 
the  reason  that  a  copy  of  the  complaint  had  not  been  served 
with  a  copy  of  the  summons,  but  it  was  held  that  by  such 
personal  service,  though  defective,  the  defendant  had  re- 
ceived such  notice  as  gave  the  court  sufficient  jurisdiction 
over  him  to  prevent  its  judgment  from  being  void.  The 
same  principle  was  repeated  in  Sacramento  Savings  Bank  v. 
Spencer,  53  CaL  737, 

More  than  two  hundred  years  ago  it  was  said  in  Peth 
cock  v.  Bell,  I  Wm.  Saund.  74,  that  "The  rule  for  juris- 
diction is  that  nothing  shall  be  intended  to  be  out 
of  the  jurisdiction  of  a  superior  court  but  that  which 
specially  appears  to  be  so ;  and,  on  the  contrary,  nothing 
shall  be  intended  to  be  within  the  jurisdiction  of  an  in- 
ferior court  but  that  which  is  so  expressly  alleged"; 
and  this  rule  has  been  so  frequently  repeated  as  to  have 
become  a  maxim  in  the  law.  This  presumption  extends 
to  every  thing  necessary  for  the  support  of  the  judg- 
ment, as  well  those  facts  which  are  necessary  to  give 
the    court  jurisdiction    of    the    defendant  as  those  which 
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are  necessary  to  sustain  its  decisions  of  fact  or  condosioiis 
of  law  thereon.  Every  court  is  called  upon  to  determine 
in  the  first  instance  whether  it  has  jurisdiction  to  hear 
the  cause  before  it,  and  its  decision  upon  this  point  is  en- 
titled to  the  same  presumption  of  verity  as  its  decision 
upon  any  other  point  It  is  also  its  duty,  before  it  hears 
the  complaint  of  the  plaintiff,  to  determine  whether  the 
defendant  has  been  properly  brought  before  it;  but  to  as- 
sume that  the  court  has  determined  this  question  without 
making  any  inquiry,  or  without  any  evidence  before  it, 
involves  the  presumption  that  it  has  neglected  to  perform 
its  official  duty,  whereas  a  presumption  that  an  official  duty 
has  been  neglected  is  never  indulged.  The  fact  that  the 
court  has  rendered  a  judgment  implies  a  determination  by 
it  before  it  assumed  to  hear  the  controversy,  that  it  had 
jurisdiction  over  the  subject  matter  of  Ae  action,  and  of 
the  defendant  against  whom  the  omiplaint  was  directed. 
Its  jurisdiction  does  not  exist  by  virtue  of  its  mere  decisioii 
that  it  has  jurisdiction,  as  that  would  be  reasoning  in  a 
circle,  but  the  presumption  of  its  jurisdiction  exists  be- 
cause it  has  been  authorized  to  determine  this  question  in 
the  same  mode  as  any  other  question  of  fact  upon  which 
its  judgment  is  to  rest,  and  its  decision  thereon  is  pre- 
sumed to  have  been  made  upon  evidence  sufficient  to  sustain 
it.  Its  determination  upon  this  question  is  to  be  made 
upon  evidence  of  some  nature,  and,  whether  this  evi- 
dence is  sufficient  or  insufficient  to  support  its  conclusion 
thereon,  it  has  the  jurisdiction  to  make  the  determina- 
tion; and  if  its  conclusion  is  incorrect,  it  is  merely 
error,  which  can  be  reviewed  only  upon  a  direct  appeal. 
Even  though  it  should  determine  the  question  without 
any  evidence  before  it,  the  same  presumption  of  verity 
attends  its  decisir?n  upon  this  point  as  upon  any  other 
issue  which  it  mAy  determine  without  evidence.  Nor 
does  this  presumption  of  its  jurisdiction  to  make  the 
decision  depend  upon  the  existence  of  any  record  of  the 
decision.  The  existence  of  the  jurisdiction  antedates  its 
exercise,    and    docs    not    depend    upon     any     subsequent 
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record  thereof.  The  facts  must  be  brought  to  its  notice  be* 
fore  the  decision  is  made,  and  the  decision  must  be  made 
before  there  can  be  any  record  of  its  action.  If  it  makes 
a  record  of  the  facts  giving  it  jurisdiction,  or  of  its  exer- 
cise of  such  jurisdiction,  there  is  no  occasion  to  invoke  any 
presumption.  It  is  only  when  the  record  is  silent  that  the 
necessity  for  presumption  arises.  (Freeman  on  Judgments, 
sec.  124;  Black  on  Judgments,  sec.  271 ;  Brittain  v.  Kinncdrd, 
I  Brod.  &  B.  432 ;  Foot  v.  Stevens,  17  Wend.  483 ;  Hart  v. 
Seixas,  21  Wend.  40;  Huntington  v.  Charlotte,  15  Vt  46; 
Boker  V.  ChapUne,  12  Iowa,  204 ;  Pope  v.  Harrison,  16  Lea. 
82;  BeneAeld  v.  Albert,  132  111.  671;  Homer  v.  Doe,  i  Ind. 
130;  48  Am.  Dec.  355 ;  Sims  v.  Gay,  109  Ind.  501 ;  McClana- 
han  V.  West,  100  Me.  320.) 

The  judgment-roll  in  the  present  case  is  consistent  with 
the  fact  that  proper  service  was  made  upon  the  defendant 
before  the  hearing  upon  the  complaint,  and,  as  any  condi- 
tion of  facts  consistent  with  the  validity  of  the  judgment 
will  be  presumed  to  have  existed,  rather  than  one  which 
will  defeat  the  judgment,  it  must  be  prestimed  in  sup- 
port of  the  action  of  the  court,  that  such  service  was 
shown  to  it,  although  it  has  not  preserved  any 
record  thereof.  This  presumption  was  sufficient  to  sustain 
the  finding  of  the  court  in  the  matter  appealed  from  herein, 
that  the  respondent  was  the  wife  of  the  deceased  at  the  time 
of  his  death. 

The  fact  that  the  judgment  annulling  the  marriage 
between  the  deceased  and  his  wife  was  not  entered  until 
July  did  not  invalidate  his  marriage  with  the  respondent 
in  the  previous  May.  The  decree  annulling  the  mar- 
riage was  a  judicial  determination  of  the  status  of 
the  parties  thereto.  It  did  not  render  the  marriage  void, 
but  simply  declared  that  it  had  been  void,  and  the 
marriage  thereby  annulled  is  to  be  regarded  as  never 
having,  in  fact,  existed,  except  in  so  far  as  was  necessary 
to  protect  the  civil  rights  that  others  may  have  acquired 
in     reliance    upon     its    apparent    validity.      (Stewart    on 
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Marriage  and  Divorce,  sec.  141;  2  Bishop  on  Marriage, 
Divorce,  and  Separation,  sec.  1596,  et  seq.;  Perry  v.  Perry, 
2  Paige,  501.) 

Paterson,  J.,  and  Garoutte,  J.,  concurred. 
Hearing  in  Bank  denied. 


[No.  18121.     Department  Two.— March  14,  1894.] 

J.  T.  DAVIS,  Appellant,  v.  G.  W.  McNear  et  ku.  Re- 
spondents. 

Salb  of  Wheat  in  Warxhoubb — Bailment — Conflictino  Byidbncb. — 
Where  the  owners  of  a  warehouse  stored  wheat  of  other;*, 
and  also  conducted  the  business  of  buylngr  and  selling  wheat, 
a  verdict  in  favor  of  a  bona  Me  purchaser  of  wheat  from  the 
warehouseman  will  not  be  disturbed  where  the  evidence  is  oon- 
flictins  as  to  whether  the  wheat  had  been  merely  stored  with 
them,  by  the  plaintiff,  or  had  been  sold  by  him  to  the  ware- 
housemen. 

Gviobnce — Impeachment  op  Witness — Conyiotion  op  Pbbjubt — ^Ra- 
vBRSAi.  OF  Judgment — Refusal  of  Instruction. — ^Where  a  witness 
on  cross-examination  testified  that  he  bad  once  been  tried  and 
found  ffuilty  of  perjury,  before  a  Jury,  and  it  was  subsequently 
proven  that  the  conviction  was  reversed  upon  appeal,  and  the 
charge  was  thereafter  dismissed,  the  refusal  of  the  court  to 
ffive  an  instruction  that  "a  Judament  of  conviction  which  has 
been  reversed  is  a  mere  nullity,  and  has  no  vitality  for  any 
purpose/'  is  not  sood  ground  for  srrantins  a  new  trial,  thooira 
such  Instruction  mierht  well  have  been  driven. 

Id. — Pbxsumption — ^Intelligence  of  Jury — absence  of  Erroneous  In* 
steuction. — Jurors  may  be  assumed  to  have  ordinary  Intelll- 
srence  and  good  sense;  and  neglect  to  instruct  them  on  a  com- 
monplace matter  is  not  ground  for  reversal,  when  no  erroneous 
instruction  has  been  griven. 

Appeal  from  an  order  of  the  Superior  Court  of  Stanis- 
laus County  denying  a  motion  for  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

P.  /.  Hazen,  for  Appellant. 

Reinstein  &  Eisner,  for  Respondent 

McFarland,  J. — This    action    was    brought    by  E.  C 
Vancil    against    the    defendants,    McNear,    and    E.    W. 
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Pierce  and  L.  H.  Day,  to  recover  the  value  of  certain 
wheat  alleged  to  have  been  the  property  of  Vancil,  and 
to  have  been  wrongfully  converted  by  said  defendants. 
A  certain  corporation,  called  the  Farmers'  Co-operative 
Union,  was  also  made  a  defendant;  but  as  to  it  the  ac- 
tion was  dismissed.  The  jury  found  a  verdict  in  favor 
of  plaintiff  for  two  thousand  four  hundred  and  sixty- 
four  dollars  and  forty-eight  cents,  against  Pierce  and 
Day;  but  they  found  in  favor  of  defendant,  McNear. 
Plaintiff  appeals  from  an  order  denying  a  motion  for  a 
new  trial. 

There  is  a  good  deal  of  testimony  in  the  record,  and  it 
appears  in  a  disjointed  way,  so  that  it  is  rather  hard  to 
follow.  Witnesses  were  frequently  recalled;  the  testimony 
of  one  witness  was  frequently  interrupted  by  the  interjection 
into  it  of  the  testimony  of  another ;  and  the  evidence  of  each 
party  was  introduced  at  several  different  times  during  the 
trial.  Respondents  have  filed  no  points  or  brief,  and  there- 
fore give  us  no  aid  in  examining  the  tangled  mass.  But 
upon  examination  of  the  record  we  see  no  reason  for  grant- 
ing a  new  trial. 

Defendants  Pierce  and  Day  owned  a  warehouse  in  which 
they  stored  wheat  of  others,  and  also  conducted  the  busi- 
ness of  buying  and  selling  wheat.  Defendant  McNear 
bought  of  them  certain  wheat,  and  paid  them  for  it;  and  it 
is  clear  that  the  purchase  of  the  wheat  by  McNear  was  a 
bona  Me  transaction  on  his  part,  and  done  under  his  belief 
that  the  wheat  so  purchased  was  owned  by  Pierce  and  Day. 
It  was  contended,  however,  by  plaintiff,  that  this  wheat  pur- 
chased by  McNear  was  the  identical  wheat  raised  on  certain 
ranches  of  plaintiff,  railed  the  Oswalt  and  Clark  ranches, 
and  that  it  was  merely  stored  with  Pierce  and  Day,  and 
not  sold  to  them.  On  the  other  hand  it  was  contended  by 
defendants  that  this  wheat  was  sold  by  plaintiff  to  Pierce 
and  Day,  and  that  the  latter  had  full  title  to  it  when  they 
sold  it  to  McNear;  and  the  main  question  of  fact  in  the 
case  was  whether  the  wheat  had  been  sold  to  Pierce  and 
Day  by  plaintiff.     And  upon  this  point  there  was  ample 

Digitized  by  CjOOQIC 


6o8  Davis  v.  McNear«  [ioi  CaL 

evidence  to  warrant  the  jury  in  finding  that  Pierce  and 
Day  were  the  owners  of  the  wheat  Indeed,  it  was 
proved  beyond  controversy  that  plaintiff  made  c  written 
sale  of  the  wheat  to  Pierce  and  Day,  and  received  a 
large  part  of  the  purchase  money,  although  he  contends 
that  he  afterwards  canceled  the  sale,  for  certain  reasons, 
after  a  large  part  of  it  had  been  delivered.  But,  as  to 
this  matter,  as  well  as  to  all  matters  concerning  said 
sale,  there  was,  to  say  the  least,  a  material  conflict  of 
evidence.  Therefore,  plaintiff's  contention  that  the  evi- 
dence was  not  suifident  to  sustain  the  verdict  cannot  be 
maintained. 

There  are  a  nvunber  of  exceptions  to  rulings  on  the  ad- 
missibility of  evidence;  but  we  see  no  errors  committed  by 
the  court  in  such  rulings,  and  deem  it  unnecessary  to  notice 
them  in  detail. 

A  great  many  instructions  were  given  the  jury  at  the 
request  of  both  parties,  and  a  few  asked  by  plaintiff  were 
refused.  We  think  that  the  instructions  given  presented 
the  case  very  fairly  and  fully  to  the  jury,  and  that  no  ma- 
terial error  was  committed  by  the  court  on  that  score.  It 
would  be  useless  to  review  them  all  here.  One  of  them  per- 
haps calls  for  special  notice.  It  appears  in  the  record,  in 
a  narrative  way,  that  when  J.  T.  Davis,  a  witness  for  plain- 
tiff, was  on  the  stand,  he,  without  any  objection  from  plain- 
tiff, made,  on  cross-examination,  this  statement:  "I  was 
tried  once  for  perjury  in  this  court  and  found  guilty  before 
a  jury."  It  does  not  appear  whether  the  statement  was 
made  voluntarily  or  in  answer  to  the  question  if  he  had  ever 
been  convicted  of  a  felony.  No  objection  was  made  at  the 
time  by  plaintiff,  and  no  effort  was  then  made  to  explain 
the  said  statement  made  by  the  witness.  But  at  a  subse- 
quent stage  of  the  -trial  plaintiff  introduced  the  deputy 
county  clerk,  and  proved  by  him  a  minute  order  of  the  court, 
which  was  read  to  the  jury,  and  showed  that  on  the  first 
trial  of  Davis  for  perjury  the  jury  disagreed;  that  on  a 
second  trial  the  jury  returned  a  verdict  of  guilty;  that 
the   case   was   appealed,    and  the  appellate  court  reversed 
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the  judgment,  and  ordered  a  new  trial ;  and  that  then,  upon 
a  statement  of  the  district  attorney  ''that  the  interests  of 
justice  would  be  subserved  by  a  dismissal  of  said  action/' 
the  court  ordered  the  action  dismissed  and  the  said  Davis 
discharged.  Plaintiff  asked  the  court  to  give  this  instruc- 
tion: "A  judgment  of  conviction  which  has  been  reversed 
is  a  mere  nullity,  and  has  no  vitality  for  any  purpose" ;  and 
said  instruction  is  marked  in  the  record  "refused."  This  in- 
struction might  well  have  been  given,  and,  considering  the 
fTiultitude  of  instructions  asked,  may  have  been  inadvertently 
marked  refused.  But  we  do  not  think  its  refusal  is  a  good 
ground  for  granting  a  new  trial.  Jurors  may  be  assumed  to 
have  ordinary  intelligence  and  good  sense;  and  neglect  to 
instruct  them  on  every  commonplace  matter  is  not  a  ground 
for  reversal  when  no  erroneous  instruction  on  the  subject 
has  been  given. 

The  order  is  affirmed. 

D«  Hav«n,  J.,  and  Fitzgerald,  J.,  concurred. 

Hearing  in  Bank  denied. 


[No.  18343.     Department  Two. — ^March  14,  1894.] 

In  the  Matter  op  the  Estate  op  RICHARD  HICK- 
MAN, Deceased.  GEORGE  F.  BRONNER,,  Public 
Administrator,  Appellant,  v.  VICTOR  JAHANT, 
Executor,  etc.  Respondent. 

Sbtatm  or  DacBAssD  PntsoNS — CoNmr  or  WiU/— Rioht8  or  Public 
ADMINISTRATOR. — ^The  public  administrator^  as  suoh,  has  no  stand- 
ing In  court  to  contest  the  proof  of  a  will,  and  Is  not  Inter- 
ested In  the  estate  within  the  purview  of  sections  1S05  to 
1813  of  the  Code  of  Civil  Procedure. 

to.— Vauditt  or  Wiu* — Dbath  or  Brnbticiart. — ^A  will  Is  not  Invali- 
dated by  the  death  of  the  beneficiary. 

In.   —  Mrrb     Nomination     or     Bxrcutor  —  Probatr     or     Wiij.  — 

Right      to      Lvttrrs.    —    The       mere       nomination       of      an 

executor,       without       making       any       disposition       of       one's 

estate,      or     flrlvlnff     i^ny     other     directions     whatever,     will 
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constitute  a  will  and  render  it  necessary  that  the  instru- 
ment be  establlBhed  in  the  probate  court;  and  the  executor 
named  in  the  will  is  entitled  to  letters  testamentary  as  against 
the  public  administrator,  reffardless  of  any  devise  of  the  prop- 
erty or  of  the  death  of  the  sole  beneficiary  named  in  the  will. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sacca- 
mento  County. 

The  facts  are  stated  in  the  opinion. 

Armstrong,  Bruner,  and  Platmmer,  for  Appellant 

As  there  are  no  known  heirs  the  public  administrator  has 
an  interest  in  the  estate,  and  may  prosecute  any  proceeding 
to  determine  the  intestacy  of  the  deceased  and  obtain  posses- 
sion of  the  estate.  (Pol.  Code,  sec.  41;  Code  Civ.  Proc., 
sees.  1726,  1728,  1731-33,  1737;  People  v.  Roach,  76  CaL 
298.)  As  the  sole  legatee  and  devisee  died  in  the  lifetime 
of  the  testator  the  legacy  and  devise  failed  or  lapsed.  (Civ. 
Code,  sec.  1310,  1343 ;  Estate  of  Pfuelb,  48  Cal.  643 ;  Bsty  v. 
Clark,  loi  Mass.  36;  3  Am.  Rep.  320;  2  Woemer  on  Ad- 
ministration, 935,  sec.  434;  2  Redfield  on  Wills,  157;  2  Wil- 
liams on  Executors,  1084.)  As  the  sole  legatee  and  devisee 
died  in  the  lifetime  of  the  testator,  the  legacy  and  devise 
being  void,  Richard  Hickman  died  without  making  any  tes- 
tamentary disposition  of  his  property;  and  therefore  the 
document  never  became  operative  as  a  will;  it  can  never 
have  the  effect  of  disposing  of  any  property  of  Richard 
Hickman,  deceased.  (Jarman  on  Wills,  Am.  notes,  i; 
Estate  of  Wood,  36  Cal.  80;  i  Redfield  on  Wills,  sec  2: 
Schouler  on  Wills,  sees.  ,i,  2;  10  Bacon's  Abridgment 
479.)  As  the  decedent  did  not  dispose  of  his  propert}' 
by  will,  he  died  intestate.  (Civ.  Code,  sees.  1383, 
1384;  10  Bacon's  Abridgment,  480;  Toller  on  Executors, 
80;  2  Blackstone's  Commentaries,  494;  11  Am.  &  Eng. 
Ency.  of  Law,  565 ;  Bouvier's  Law  Dictionary.)  At  com- 
mon law  the  title  vested  in  the  executor  at  the  death  of 
the  testator  and  his  power  was  derived  from  the  will 
(i  Woemer  on  Administration,  p.  382,  sec.  171,  p.  383, 
sec.  172.)      Such   was  the  title   of  the  executor  at  com- 
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mon  law  that  he  was  entitled  to  the  residue  of  the  estate. 
(Toller  on  Executors,  351;  i  Woemer  on  Administration, 
p.  403,  sec  182;  2  Woemer  on  Administration,  p.  746,  sec. 
352,  p.  1017,  sec.  462.) 

But  as  no  title  vests  in  the  executor  under  our  law,  by 
virtue  of  his  office  as  executor,  the  naming  of  a  person  as 
executor  is  not  a  disposition  of  property  by  "last  will,"  and 
consequently  the  decedent  died  intestate. 

C  H,  Oatman,  for  Respondent 

The  public  administrator  is  a  person  interested  within  the 
meaning  of  section  1307  of  the  Code  of  Civil  Procedure,  so 
as  to  entitle  him  to  contest  the  will,  and  aggrieved  within  the 
meaning  of  section  938  of  the  Code  of  Civil  Procedure,  so 
as  to  entitle  him  to  appeal  from  an  adverse  decision.  (Estate 
of  Sanborn,  98  Cal.  103;  Estate  of  Parsons,  65  Cal.  240; 
Roach  v.  Coffey,  73  Cal.  281;  Code  Civ.  Proc.,  sec.  938; 
Bates  v.  Ryberg,  40  Cal.  463;  MerrHield  v.  Longmire,  66 
Cal.  180;  Estate  of  Wright,  49  Cal.  550.)  The  mere  nom- 
ination of  an  executor  without  making  any  devise  or  bequest 
is  sufficient  to  constitute  a  will.  (3  Redfield  on  Wills,  2d 
ed.,  67,  *s8-6o;  i  Williams  on  Executors,  6th  Am.  ed.,  227, 
390,  204;  4  Bacon's  Abridgement,  34,  tit.  Executors  and 
Administrators,  head  C;  Schouler  on  Wills,  sec.  i;  Schouler 
on  Executors,  sec.  31;  Jollifte  v.  Fanning,  10  Rich.  194; 
Prater  v.  Whittle,  16  S.  C.  40.) 

Searls,  C. — ^This  is  an  appeal  from  a  judgment  of  the 
superior  court  of  Sacramento  county,  in  probate,  denying 
the  petition  of  the  appellant,  as  public  administrator,  for 
letters  of  administration,  and  granting  the  petition  of  Vic- 
tor Jahant  for  the  probate  of  the  last  will,  and 
granting  letters  testamentary  to  him,  the  said  Victor 
Jahant.  as  executor  of  the  last  will  of  Richard  Hickman, 
deceased. 

Richard  Hickman  died  on  or  about  May  $,  1893,  ^^ 
tlie  county  of  Sacramento,  leaving  what  purported  to  be 
a    last    win,    by    which  he  devised  and  bequeathed  all  of 
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his  estate,  real  and  personal,  to  his  wife,  Elizabeth  Hickman, 
subject  to  the  payment  of  his  debts,  and  appointed  Victor 
Jahant  as  the  executor  of  such  will,  to  serve  without 
bonds. 

Jahant,  the  executor  named,  filed  a  petition  for  the  pro- 
bate of  the  will,  showing,  among  other  things,  estate,  real 
and  personal,  in  the  county  of  Sacramento;  that  Elizabeth 
Hickman,  the  wife,  had  died;  that  there  were  no  heirs  in 
Sacramento  county ;  that  the  next  of  kin,  who  are  heirs,  and 
their  residence  was  unknown,  etc. 

Appellant,  who  is  the  public  administrator  of  the  cotmty 
of  Sacramento,  filed  a  contest  of  the  probate  of  the  will, 
setting  out,  among  other  things,  and  as  evidence  of  his  right 
to  make  such  contest:  i.  That  he  was  a  public  adminis- 
trator; 2.  That  the  sole  legatee  and  devisee  under  the 
will,  who  was  the  wife  of  testator  and  not  a  relative,  had 
died  during  the  lifetime  of  the  testator,  whereby  the 
devise  and  legacy  lapsed,  and  the  will  became  null  and 
void. 

He  also  filed  a  petition  praying  to  be  appointed  adminis- 
trator of  the  estate.  A  demurrer  was  interposed  to  his  con- 
test, which  was  sustained  by  the  court 

The  two  applications  were  heard  tc^ether,  and,  upon  due 
proof  of  the  execution  of  the  will,  it  was  admitted  to  pro- 
bate, Victor  Jahant  appointed  executor  imder  the  will,  and 
the  application  of  appellant,  as  public  administrator,  to  be 
appointed  administrator  was  denied. 

The  demurrer  was  properly  sustained.  Appellant,  as  pub- 
lic administrator,  had  no  standing  in  court  to  contest  the 
proof  of  the  will.  He  was  not  interested  in  the  sense  of 
having  an  interest  in  the  estate  within  the  purview  of  sec- 
tions 1307-12  of  the  Code  of  Civil  Proccedure. 

In  re  Sanborn's  Estate,  98  CaL  103,  McFarland,  J.,  said: 
''If  a  public  administrator  could  legally  assume  the  char- 
acter of  a  standing  contestant  of  wills,  notwithstanding  the 
wishes  of  heirs  and  devisees,  he  would  certainly  enlarge  the 
sphere  of  his  activities ;  but  the  limitations  of  the  statute  do 
not  allow  such  inflation."* 
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Sections  1726  to  1743  of  the  Code  of  Civil  Procedure  are 
not  intended  to  define  the  cases  in  which  the  public  adminis- 
trator is  entitled  to  letters  of  administration,  but  to  provide 
for  the  preservation  of  the  estates  of  deceased  persons  until 
a  proper  administrator  is  appointed,  as  will  appear  by  sec- 
tion 1730,  which  requires  him  to  deliver  the  estate  over  to 
any  person  to  whom  letters  testamentary  or  of  administra- 
tion may  be  regularly  appointed. 

The  will  in  question  was  not  invalidated  by  tht  death  of 
the  beneficiary. 

"The  mere  nomination  of  an  executor,  without  making 
any  disposition  of  one's  estate  or  giving  any  other  directions 
whatever  will  constitute  a  will,  and  render  it  necessary  that 
the  instrument  be  established  in  the  probate  court"  (2  Red- 
field  on  Wills,  59;  Williams  on  Executors,  7th  ed.,  267,  390; 
Schouler  on  Wills,  sec.  297.) 

The  fact  that  a  testator  nominates  an  executor,  but,  with- 
out giving  a  legacy  or  devising  any  part  of  his  property, 
makes  it  none  the  less  a  will. 

It  may  often  occur  that,  subject  to  the  payment  of  his 
just  debts,  a  testator  is  quite  willing  that  his  property  shall 
be  succeeded  to  as  provided  by  law,  while  the  selection  of 
the  minister  through  whom  the  settlement  is  to  be  made 
and  the  distribution  is  to  be  had  is  not  only  a  matter  of 
deep  interest  to  him,  but  of  vital  interest  to  the 
estate;  and  as  the  law  accords  to  him  the  privilege  of 
making  the  selection  of  his  executor,  it  must  be  upheld  when 
duly  made. 

The  fact  that  the  sole  beneficiary  under  the  will  had  de- 
parted this  life  prior  to  the  death  of  the  testator,  if  a  fact, 
was  not  one  to  be  determined  as  a  preliminary  question 
aflFecting  the  probate  of  the  will. 

The  fact  that  the  document  purported  to  appoint  an  ex- 
ecutor, and  provided  for  the  payment  of  debts,  was  sufficient 
to  stamp  it  as  a  will,  and  justify  its  probate  as  such. 
(JoHffe  v.  Fanning,  10  Rich.  186.) 

Again,  if  the  will  was  valid  when  made,  it  could  only 
be  revoked    or    .altered  by  a  subsequent  writing  duly  cx- 
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ecuted,  or  by  obliterating  or  destroying  with  intent  to  re- 
voke. (Civ.  Code,  sec.  1292;  In  re  Tillman  Estate,  31  Pac 
Rep.  563.) 

The  court  did  not  err  in  denying  letters  of  administration 
to  appellant,  or  in  granting  letters  testamentary  to  re- 
spondent. 

The  judgment  appealed  from  should  be  affirmed. 

Haynes,  C,  and  Vanclief,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  affirmed. 

McFarland,  J.,  De  Haven,  J.,  Fitzgerald,  J. 


(No.   18S26.    Department  Two.— March   14.   1894.] 

D.  C.  MITCHELL,  Appellant,    v.    JOHN  FINNELL, 
Respondent. 

PKoicissoar  Nor*— AasNor  roa  Patvb-^Fikdino  AoADrar  BniMBfCB.— 
Bvldence  establishing  without  conilict  that  the  payee  of  a  note 
authorised  a  third  person  to  settle  with  the  maker  for  sheep 
olaimed  to  have  been  stolen  from  the  payee  of  the  note,  and  to 
take  any  thinr  he  oould  aret.  proves  authority  to  take  a  prossis- 
sory  note,  and  a  flndtnar  that  the  note  was  taken  without  the 
authority  or  direction  of  the  payee  is  not  Justified  by  tke  OTi- 
denoe. 

Id. — VAiMm  RapBBSBNTATXONs  AMD  Tbsbats  OF  AoKiTS. — ^The  payee  of 
the  note  must  be  held  responsible  for  false  representations  and 
threats  of  criminal  prosecution  made  by  the  affent  taklnc  the 
note,  within  the  scope  of  the  authority  ffiven  to  htm  to  settle 
with  the  maker  and  ffet  what  he  oould  out  of  him. 

Id — Principal,  Whbn  Bound  bt  Acts  or  Aonrr. — ^A  prinelpal  is 
bound  by  acts  and  representations  of  an  affent  within  the  scope 
of  his  authority,  even  though  the  acrent  disobeyed  his  posltlTe 
directions. 

Id. — Hatipioation — Indorssment  op  Notb.— The  payee  must  b«  held 
to  have  ratified  whatever  was  done  by  the  affent  In  procuring 
the  note,  by  the  fact  that  he  indorsed  it  with  the  knowledge 
that  it  was  given  in  settlement  of  a  supposed  claim  of  the 
payee  against  the  maker. 

ID. — ^Knowlsdos  op  Wbokopul  acts. — So  far  as  concerns  the  validity 
of  the  note  indorsed  by  the  payee,  he  is  chargeable  witb 
knowledge  of  the  wrongful  acts  of  his  agents,  whether  he  had 
such  knowledge  or  not 

XD.»PATmNT  OP  MoNBT  TO  AosNT. — ^Thc  Indorsement  and  transffor  of 
the  note  being  the  act  of  the  payee.  It  was  Immaterial  wiMtker 
the  money  was  paid  to  the  payee  or  to  his  agent. 
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Id. — ^BHFOBosMiirr  or  JTeavdtjimst  Notb  bt  Bona  Fzoa  PuRCHjJiaB — ^Ra- 
OOYBRT  From  Patu. — Where  the  maker  of  a  note  which  was 
procured  bjr  menace  and  false  representations  of  the  aarent  of 
the  payee  Is  compelled  to  pay  It  to  a  bona  fide  purohaser  for 
value,  before  maturity,  without  notice  of  the  fraud,  the  payee 
who  Indorsed  the  note  to  such  purchaser  Is  responsible  to  the 
maker  for  the  reimbursement  of  the  money  paid. 

Id. — AssiONMZNT  or  Claim  to  Aosnt. — ^An  agreement  between  the 
payee  of  the  note  and  the  a^ent  who  procured  It,  that  the  affent 
oould  have  whatever  he  could  ret  out  of  the  one  who  made  the 
note,  does  not  amount  to  an  assignment  of  the  claim  of  the 
payee  affalnst  the  maker,  and  such  agreement  cannot  relieve 
the  payee  of  the  note  who  Indorsed  At  to  enable  a  bank  to  col- 
lect It,  from  responsibility  to  the  maker  for  the  fraud  of  the 
aarent. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Tehama  County,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion. 

P.  H,  Coif  man,  and  /.  T.  Matlock,  for  Appellant 

Knott  was  the  agent  of  the  defendant,  authorized  to  act 
as  such  by  precedent  authority.  (Civ.  Code,  sees.  2295- 
2303,  2308.)  Not  only  was  he  an  agent  by  precedent  au- 
thority, but  his  acts  as  such  were  ratified  and  adopted  by  the 
defendant.  Even  if  his  acts  were  without  authority,  their 
subsequent  ratification  bound  the  defendant  from  the  incep- 
tion of  the  transaction.  (Story  on  Agency,  sees.  235,  239; 
Taylor  v.  Robinson,  14  Cal.  396;  McCracken  v.  San  Fran- 
cisco, 16  Cal.  591;  Clealand  v.  Walker,  11  Ala.  1058;  46 
Am.  Dec.  238;  Newton  v.  Branson,  13  N.  Y.  594;  67  Am. 
Dec.  89;  Moss  V.  Rossie  Mining  Co.,  $'  Hill,  137;  Weed  v. 
CarpmUmr,  4  Wend  219;  Hayt  v.  Thompson,  19  N.  Y.  218; 
Mecham  on  Agency,  sec.  167;  Zotman  v.  San  Francisco,  20 
Cal.^619;  Negley  v.  Lindsay,  67  Pa.  St  217;  5  Am.  Rep. 
427;  Wilson  V.  Tumman,  6  Man.  &  G.  242;  Morehouse  v. 
Northrop,  33  Conn.  380;  89  Am.  Dec.  211;  Griswold  v. 
Haven,  25  N.  Y.  595 ;  82  Am.  Dec.  380;  Mecham  on  Agency, 
sec.  113;  Lee  v.  West,  47  Ga.  311 ;  National  Life  Ins,  Co.  v. 
Minch,  53  N.  Y.  144;  Lane  v.  Black,  21  W.  Va.  617; 
Tucker  v.  Jerris,  75  Me.  184;  James  v.  Emery,  40  N.  H. 
348 ;  Masson  v.  Bovet,  i  Denio,  69 ;   The  Matteawan  Co.  v. 
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Bentley,  13  Barb.  641 ;  Wheaton  v.  Baker,  14  Barb.  594.) 
Finnell,  by  indorsing  the  note  acknowledged  it  to  be  his 
property,  and  after  exercising  acts  of  ownership  over  the 
property  with  notice  of  the  facts,  and  after  the  rights  of 
the  other  parties  have  been  prejudiced,  and  after  his  as* 
signee  has  prosecuted  to  judgment  a  suit  on  the  note,  he  is 
estopped  from  denying  that  the  note  was  taken  for  him; 
that  when  he  indorsed  it  he  had  the  right  to  do  so  as  his  own 
property;  and  that  he  warranted  it  to  be  what  it  on  its 
face  purported  to  be.  {Challiss  v.  McCrutn,  22  Kan.  157; 
31  Am.  Rep.  181;  Hannum  v.  Richardson,  48  Vt  508;  21 
Am.  Rep.  152;  Delawa/re  Bank  v.  Jarvis,  20  N.  Y.  226; 
Young  V.  Cole,  3  Bing.  N.  C.  724;  Snyde  v.  Reno,  38  Iowa, 
329;  Thrall  v.  Newell,  19  Vt.  202;  47  Am.  Dec.  682;  Lob- 
dell  V.  Baker,  3  Met.  469;  Gompertz  v.  Bartlett,  24  Eng. 
L.  &  Eq.  156;  Ticonic  Bank  v.  Smiley,  27  Me.  225.)  In 
order  for  Finnell  to  free  himself  of  any  responsibility  of 
the  acts  of  Knott,  he  should  have  repudiated  those  acts  im- 
mediately upon  being  notified  of  them,  instead  of  doing 
any  positive  act  that  would  in  any  way  give  apparent  valid- 
ity to  those  acts,  or  exercise  any  act  of  ownership  over 
the  property  acquired  in  his  name  by  the  acts  of  iCnotL 
(Pitts  v.  Shubert,  11  La.  286;  30  Am.  Dec.  718;  Le^^ 
Adm.  V.  Fontaine,  10  Ala.  755;  44  Am.  Dec.  505.)  In 
the  case  at  bar  Finnell  attempted  to  show  that  he  rati- 
fied the  acts  of  Knott  for  the  accommodation  of  the  bank. 
This  is  no  defense  against  Mitchell,  and  can  avail  him 
nothing.  If  one  ratifies  the  acts  of  his  agent  for  one 
purpose  he  must  be  conclusively  presumed  to  have  rati- 
fied them  for  all  purposes.  (Mecham  on  Agency,  sec 
130.)  Knott  having  authority  from  Finnell,  either,  by 
previous  authorization  or  subsequent  ratification,  to 
make  a  settlement  with  Finnell  and  to  take  the  note, 
Finnell  would  be  responsible  for  all  the  acts  of  Knott 
while  Knott  was  acting  within  the  apparent  scope  of  his 
authority.  {Wolfe  v.  Pugh,  lOi  Ind.  ^qv  .^04:  Rhoda  v. 
Annis,  75  Me.  17;  Tagg  v.  Tennessee  Nat  Bank,  9  Heisk. 
479;  Eilenberger  v.  Protective  Mut,  Fire  Ins,  Co.,  89    Pa. 
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St  464;  Reynolds  v.  Witte,  13  S.  C.  5;  36  Am.  Rep.  678: 
Locke  V.  Stearns,  1  Met.  560;  35  Am.  Dec.  382;  fVhite  v. 
Sawyer,  16  Gray,  586;  Howe  v.  Newmarch,  12  Allen,  49; 
Pratt  V.  Bunker,  45  Me.  569;  Stickney  v.  Munroe,  44  Me. 
19s;  L3^nc/j  V.  Mercantile  Trust  Co,,  18  Fed.  Rep.  486; 
Jewett  V.  Carter,  132  Mass.  335;  /Ci&&e  v.  Hamilton  Ins. 
Co.,  II  Gray,  163;  JSj^n*  of  California  v.  Western  Union  TeL 
Co.,  52  Cal.  280;  Banks  v.  Everest,  35  Kan.  687;  Griggs  v. 
5'eW^n,  58  Vt  561.) 

JV.  P.  Johnson,  and  G.  H.  Chase,  for  Respondent 

Even  conceding  that  Knott  was  empowered  to  effect  a 
settlement  for  the  sheep,  he  was  not  authorized  to  procure 
a  note  in  payment  for  the  stolen  sheep.  (Mecham  on 
Agency,  sees.  32,  740,  741;  Turner  v.  North  Beach  etc. 
R.  R.  Co.,  34  Cal.  594-99;  Kline  v.  Central  Pac.  R.  R.  Co., 
S7  Cal.  400-08;  Mendelsohn  v.  A.  L.  Co.,  40  Cal.  657.) 
There  was  no  subsequent  ratification  of  Knott's  wrongful 
act  Finneirs  indorsement  of  the  note  was  not  a  ratifica- 
tion of  Knott's  act  The  principal  must  have  a  knowledge 
of  all  the  facts  before  he  can  be  held  to  have  ratified  the 
onautfiorized  act  (Dean  v.  Bassett,  57  Cal.  640;  Billing  v. 
Morrow,  7  Cal.  172.  See,  also,  Dupont  v.  Wertheman,  10 
Cal.  254;  Miller  v.  Board  of  Education,  44  Cal.  166; 
Mecham  on  Agency,  sees.  113,  128,  129,  148,  149,  167; 
I  Am.  &  Eng.  Ency.  of  Law,  432,  433,  and  notes  437,  438; 
Tucker  v.  Jervis,  75  Me.  184;  Taliaferro  v.  Baltimore  etc. 
Co.,  71  Md.  200;  Manning  v.  Leland,  153  Mass.  510.)  Even 
if  Finnell  had  received  some  of  .he  proceeds  of  the  note, 
there  would  have  been  no  ratification  unless  made  with 
knowledge  of  the  facts.  (Civ.  Code,  sec.  2310.)  Under 
the  code  Knott's  act  was  incapable  of  ratification.  A  rati- 
fication is  not  valid  unless  at  the  ;ime  of  ratifying  fte  prin- 
cipal has  power  to  confer  authority  for  such  an  act.  (Civ. 
Code,  sec.  2312.  See  Mecham  on  Agency,  sees.  114- 
16.)  The  act  of  Finnell  in  indorsing  the  note  did  not 
in  any  way  prejudice  or  injure  the  plaintiff,  as  the  bank 
was   not   an   indorsee   in   due   course.      (Sec    Civ.    Code, 
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sees.  3123,  3124;  Daniel  on  Negotiable  Instnunents,    sec 
741.) 

Temple,  C. — ^The  complaint  in  this  action  charges  that 
August  13,  1890,  plaintiff  executed  to  defendant  his  promis- 
sory note  for  four  hundred  and  sixty  dollars,  payable  to  de- 
fendant's order  two  months  after  date. 

That  plaintiff  received  no  consideration  for  the  note,  but 
was  induced  to  execute  it  by  threats  of  unlawful  confine- 
ment and  criminal  prosecution  and  injury  to  his  character, 
which  threats  were  made  by  one  W.  S.  Knott,  acting  for  said 
defendant ;  also  by  false  representations  made  by  defendant's 
agent. 

That  defendant,  about  September  i,  1890,  transferred  die 
note  to  the  bank  of  Tehama  county  to  secure  the  sum  of  two 
hundred  and  fifty  dollars,  with  interest. 

That  subsequently  plaintiff  was  compelled  by  a  judgment 
rendered  against  him  in  favor  of  said  bank,  to  pay  said  note 
with  interest  and  costs,  which,  with  an  attorney's  fee  paid 
by  him,  amounted  to  four  hundred  and  two  dollars  and 
ninety-five  cents,  which  sum  has  not  been  repaid. 

The  answer  consists  of  denials.  The  court  found  that 
the  note  was  executed  without  consideration,  and  was  pro- 
cured by  threats  of  criminal  prosecution,  and  of  arrest, 
and  through  plaintiff's  fear  of  the  same,  and  through  threats 
of  unlawful  confinement  and  injury  to  the  character  of 
plaintiff. 

The  court,  however,  finds  that  the  threats  were  made  by 
Knott,  who,  in  making  them,  was  not  acting  for  the  de- 
fendant or  by  his  authority.  That  the  note  was  exe- 
cuted and  delivered  to  Knott,  that  defendant  had  no  in- 
terest in  it,  and  it  was  not  executed  by  his  authority  or 
direction. 

That  defendant  did  not,  on  or  about  September  ist, 
or  at  any  other  time,  transfer  the  note  to  the  bank  of  Te- 
hama to  secure  the  sum  of  two  hundred  and  fifty  dollars, 
or  any  other  sum,  but  that  said  Knott  borrowed  from 
the  bank  two  hundred  and  fifty  dollars,  and  left  the  note 
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there  as  collateral  security.  That  at  the  time  the  note  had 
not  been  indorsed  by  defendant  and  was  not  indorsed  Dy 
him  until  after  it  had  become  due.  That  defendant  never 
received  any  thing  for  said  note,  but  indorsed  it  at  the  re- 
quest of  the  cashier  of  the  bank,  solely  for  the  accommoda- 
tion of  the  bank. 

A  motion  for  a  new  trial  was  made  by  plaintiff,  and  on 
the  motion  plaintiff  attacked  as  not  supported  by  the  evi- 
dence the  findings,  that: 

1.  The  note  was  not  taken  by  the  authority  or  under  the 
direction  of  defendant 

2.  That  the  threats  were  not  made  by  Knott  while  acting 
for  defendant;  and, 

3.  That  the  note  was  not  indorsed  by  defendant  to  the 
bank  to  secure  the  sum  of  two  himdred  and  fifty  dollars  and 
interest,  and  that  the  defendant  received  nothing  upon  the 
note. 

As  to  the  authority  of  Knott  to  act  for  Finnell,  Knott 
testified : 

"I  understood  that  the  note  was  given  in  payment  of  John 
Finneirs  sheep.  The  sheep  that  were  supposed  to  have  been 
stolen  from  Mr.  Finnell 

"Q.  Did  Mr.  Finnell  authorize  you  or  tell  you  to  take  a 
note  from  Mr.  Mitchell  in  payment  for  sheep,  or  for  any 
purpose  whatever?  A.  None  at  all.  Told  me  to  take  noth- 
ing— ^never  told  me  to  take  note  or  any  thing  else;  but  told 
me  to  make  some  kind  of  a  settlement  with  him.  Mr.  Fin- 
nell and  I  had  a  talk  the  morning  before  he  started  for 
Napa.  I  told  him  I  was  going  to  see  Mitchell  and  see  what 
I  could  do  with  him.     He  said  all  right.     'Go  on  and  do 

the  best  you  can  with  him I    don't    want    a    cent. 

Whatever  you  make  you  shall  have.'  I  told  Finnell  I  was 
going  to  see  Mitchell  about  the  sheep  that  were  stolen — 
Finnell's  sheep.    I  expected  Mitchell  to  settle  or  pay  for  the 

sheep,  because  they  were  stolen  from  Finnell Q.  Did 

he  tell  you  to  have  Mitchell  arrested,  or  to  make  any  threats 
of  that  kind?  A.  No,  sir.  Nothing  was  said  at  all  by  Mr. 
Finnell    in    regard    to    prosecuting   Mitchell   criminally — 
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to  do  just  what  I  thought  best;  I  had  it  all  in  my  own 

hands    to    settle  it Q.  Did    Finnell    tell    you    that 

Mitchell  had  stolen  his  sheep?  A.  Not  of  his  own  per- 
sonal knowledge.  I  was  a  witness  in  the  trial  between 
Mitchell  and  the  bank  of  Tehama  county.  I  testified  in 
that  trial  as  follows:  'Mr.  Finnell  came  to  me  one  day 
and  told  me  that  Mitchell  had  stolen  his  sheep.'  That  is 
what  I  did — from  hearsay — ^yes,  sir.  Then  he  went  on 
and  told  me  who  the  witness  was,  and  how  he  came  by 
the  testimony  that  led  him  to  believe  that  he  stole  them. 
Finnell  did  not  employ  me  at  all.  He  directed  me  to  go  and 
make  whatever  I  could  out  of  it — if  I  got  nothing  I  made 
nothing." 

The  witness  proceeded  to  testify  that  he  saw  Mitchell 
Saturday  night  when  Mitchell  was  in  town  attending  a  circus 
with  his  wife  and  children.  That  he  talked  with  him  about 
settling  for  the  sheep.  That  he  told  him,  or  might  have  told 
him,  he  would  be  prosecuted  if  he  did  not  Did  not  tell  him 
in  so  many  words  that  Finnell  would  prosecute  him  and 
send  him  to  state's  prison  if  he  did  not,  but  took  him  to  one 
side  and  agreed  to  keep  it  quiet  and  "I  told  him  there  must 
be  something  done  about  this  matter."  He  also  told  him 
he  had  a  warrant  for  his  arrest.  Tuesday  he  saw  Mitchell 
again  and  told  him  Finnell  had  gone  below  and  had  left 
the  matter  with  him  to  settle.  Mitaiell  then  gave  him  the 
note  in  question.  He  had  a  warrant  which  he  said  was 
handed  to  him  by  Judge  Stratton,  although  he  had  never 
made  a  complaint  against  Mitchell  or  asked  Stratton  to  write 
out  a  complaint. 

He  also  testified  that  before  Finnell  left  he  told  him  of 
his  first  conversation  with  Mitchell,  and  before  Finnell  in- 
dorsed the  note  he  had  told  him  of  the  facts  in  rtgard  to  the 
taking  of  the  note. 

At  the  time  of  the  trial  Knott  was  dead,  his  evidence  was 
read  from  a  deposition  taken  at  the  instance  of  the 
defendant. 

Defendant  testified  that  he  inade .  no  claim  agamst 
Mitchell  for  the  sheep;    he  had  been  told    that    Mitchell 
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stole  some  sheep.  He  had  lost  about  five  hundred.  Knott 
spckt  to  him  about  it;  told  him  that  Eaton  said  Mitchell 
had  stolen  a  lot  of  sheep,  and  spoke  about  seeing  Mitchell 
about  it  "I  told  him  so  far  as  I  was  concerned,  I  did 
nofr  want  any  thing  to  do  in  the  matter.  Whatever  you  can 
make  out  of  it,  I  have  no  interest  in  the  matter  whatever. 
I  meant  to  say  I  had  no  claim  legally  against  him;  if  he 
could    get    any    thing    he    could  have  whatever  he  could 

get Knott    came    to  me    and    told    me    some 

thing  about — he  would  see  him  or  was  going  to 
see  him.  I  told  him  I  did  not  want  any  thing  to 
do  with  it.  Whatever  he  could  get  out  of  Mitchell  he 
could  have.  I  had  no  claim  against  Mitchell.  He  could  do 
as  he  pleased." 

He  further  stated  that  when  he  was  asked  to  indorse  the 
note  the  cashier  told  him  Knott  had  brought  it  there  and 
had  drawn  two  hundred  and  sixty  ddlars  on  it;  that  Knott 
had  settled  with  Mitchell  about  some  sheep  which  purported 
to  have  been  taken  from  him,  and  again,  ''When  I  went  into 
the  bank  Mr.  Cahoone  presented  me  with  the  note.  I  was 
taken  by  surprise.  I  asked  him  how  he  came  by  the  note, 
and  he  told  me«  When  he  presented  me  with  the  note  I 
understood,  and  I  got  all  the  information  in  regard  to  haw 
the  note  had  been  obtained  and  all  about  it.  I  refused  to 
sign  it  I  told  him,  in  fact,  I  had  no  interest  in  it ;  I  had 
never  authorized  him  to  take  any  sum  of  money,  only 
what  Mitchell  gave  him  freely  and  willingly  in  the  way  of 
settlement.  If  he  had  taken  any  sheep  and  wanted 
to  pay  for  any  sheep  he  could  have  whatever  there  was 
in  it." 

He  was  then  asked  by  his  counsel  what  he  found  out,  and 
he  replied,  that  Mitchell  had  given  a  note  in  psyment  of  the 
sheep ;  that  was  all  he  knew  about  it. 

I  think  this  evidence  establishes  without  conflict  that 
Finnell  authorized  Knott  to  settle  with  Mitchell  for  the 
sheep,  and  take  any  thing  he  could  get;  this  of  course, 
includes    a    promissory  note,    and    the    finding     that     the 
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note  was  taken  without  the  authority  or  direction  of  defend- 
ant is  not  justified  by  the  evidence. 

So  far  as  they  affect  the  validity  of  the  note  Finnell  must 
also  be  held  responsible  for  the  representations  of  Knott 
They  were,  undoubtedly,  made  within  the  scope  of  the 
authority  given  to  Knott  to  settle  with  Mitchell,  and  get 
what  he  could  out  of  him,  and  that  is  the  test.  In  such 
case  the  principal  is  bound  even  though  the  agent  dis- 
obeyed his  positive  directions.  (Chitty  on  Contracts,  866; 
Story  on  Agency,  sec.  452;  Wood's  Master  and  Serv- 
ant, sec.  284;  GarretBen  v.  Duenckel,  50  Mo.  104;  11  Am. 
Rep.  405.) 

But,  under  the  facts  disclosed,  the  defendant  would  be 
held  to  have  ratified  whatever  was  done  by  Knott  in  pro- 
curing the  note,  from  the  very  fact  that  he  indorsed  it,  with 
the  knowledge  that  it  was  given  in  settlement  of  a  supposed 
claim  that  he  had  against  Mitchell.  It  could  only  have  been 
so  taken  by  Knott  acting  for  him,  and,  so  far  as  cwicemed 
the  validity  of  the  note,  he  was  chargeable  with  knowledge, 
whether  he  had  it  or  not.  This  would  have  been  conceded 
by  all  had  Finnell  sued  upon  the  note.  It  was  his  indorse- 
ment that  enabled  the  bank  to  collect  In  the  case  of  the 
bank  against  Mitchell  it  must  have  been  held  that  Pinnell's 
indorsement  was  a  ratification  of  the  act  of  Knott  as  die 
agent  of  Finnell,  in  his  attempt  to  transfer  it  If  this  were 
so  the  transfer  was  still  the  act  of  Finnell,  and  it  does  not 
matter  in  this  case  whether  the  money  was  paid  to  Finnell 
or  to  Knott,  his  agent 

I  think  the  evidence  shows  that  when  Finnell  indorsed 
the  note  he  had  full  knowledge  of  the  practices  through 
which  it  was  procured;  but  I  think  even  without  that  he 
took  the  note  subject  to  all  its  infirmities. 

It  was  error,  therefore,  to  hold  that  Finnell  did  not  trans- 
fer the  note  as  security,  or  that  he  received  nothing  for 
such  transfer. 

The  respondent  contends  that  Mitchell  should  have 
made  his  defense  in  the  suit  on  the  note  brought  by  the 
bank.    The    record    shows   that   he    did,  and,  although  in 
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that  case  it  was  found,  as  in  this,  that  the  note  was  procured 
by  menace  and  misrepresentations,  it  was  also  found  that  the 
assignement  was  made  before  the  note  was  due,  and  that 
the  bank  took  it  for  a  valuable  consideration  without  no- 
tice. The  defendant  indorsed  the  note  for  the  express 
purpose  of  enabling  the  bank  to  collect  from  Mitchell  money 
which  the  bank  had  loaned  to  Knott.  He  cannot  now  com- 
plain that  Mitchell  paid  this  loan  when  he  might  have  de- 
fended a  suit  brought  to  collect  it.  He  is  responsible  for  the 
money  as  much  as  he  would  be  had  it  been  paid  to  him. 

Respondent  also  contends  that  the  transaction  between 
Finnell  and  Knott  amounted  to  an  assigment  of  Finnell's 
claim  to  Knott.  I  do  not  think  it  was  an  assignment,  but 
if  it  could  be  so  held,  it  will  not  help  Finnell.  Mitchell  was 
not  informed  of  any  assignment,  and  Knott  settled  with 
Mitchell,  acting  for  Finnell,  who,  with  the  knowledge  of 
that  fact,  ratified  it  by  indorsing  the  note  to  enable  the  bank 
to  collect  it.  Knott  could  only  have  availed  himself  of  such 
an  assignment  by  acting  as  the  agent  of  Finnell. 

I  think  the  judgment  and  order  should  be  reversed  and  a 
new  trial  had. 

Sbarls,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed  and  a  new  trial  granted. 

McFarland,  J.,  D<  Haven,  J.,  Fitzgerald,  J. 

Hearing  in  Bank  denied. 


Digitized  by  CjOOQIC 


624  In  re  Burris.  tioi  Cal. 

[No.  2108«.    In  Bank.— March  14.  1894.1 

In   the   Matter   of   the   Disbarment    op    JOHN    F. 

BURRIS. 

ATTORNBT  AT  L.AW ^VIOLATION  OF  OATH FRAUD  Ul»ON  CUBNT — Dl8BA»- 

ICBNT.— An  attorney  at  law  who,  as  attorney  for  the  adminis- 
tratrix of  the  estate  of  a  deceased  person,  has  betrayed  the 
confidence  of  his  client,  and  Induced  her  by  false  representa- 
tions and  pretenses  to  deliver  to  him  money  belonffingr  to  the 
estate,  which  he  has  appropriated  to  his  own  use,  and  refused 
to  pay  over  upon  her  demand,  or  upon  order  of  the  probate 
court,  is  g'uilty  of  an  inexcusable  and  flag'rant  violation  of  the 
sworn  duties  of  an  attorney,  and  should  be  disbarred  therefor. 

Original  proceeding  in  the  Supreme  Court  for  the  dis- 
barment of  an  attorney  at  law. 

The  facts  are  stated  in  the  opinion  of  the  court 

R.  B.  Tappan,  Accusing  Attorney. 
John  F,  Burris,  in  propria  personae. 

The  Court. — ^This  is  a  proceeding  based  upon  the  written 
and  verified  accusation  of  Mrs.  Johanna  Nelson,  in  which 
she  alleges  certain  misconduct  of  John  F.  Burris,  and  prays 
that  he  be  removed  from  the  office  which  he  has  heretofore 
exercised  of  attorney  and  counselor  at  law.  Answer  was 
made  by  the  respondent;  the  matter  was  referred  to  a  com- 
missioner, to  take  and  report  the  evidence  and  findings  of 
fact ;  and  in  due  time  he  made  his  report. 

One  of  the  specifications  in  the  accusation  is  that  re- 
spondent procured  the  name  of  one  Fred  C.  Smith 
to  be  signed  to  a  certain  affidavit  to  a  bond,  so  that  it 
falsely  appeared  that  said  Smith  had  appeared  before  a 
certain  notary  public  and  qualified  as  a  surety,  whereas 
he  had  never  signed  said  affidavit  or  appeared  before 
said  notary;  and  that  the  judge  of  the  superior  court 
who  approved  the  bond  was  thus  fraudulently  imposed 
upon.     This  averment  is  supported    by    the    evidence  and 
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findings,  and  the  conduct  of  the  respondent  in  that  matter 
was  reprehensible;  but  as  Smith  was  really  willing  and 
ready  to  qualify  as  a  surety  on  the  bond,  it  is  difficult  to 
see  what  bad  motive  respondent  could  have  had  to  insert  his 
name  in  the  affidavit,  and  it  may  possibly  have  been  the 
result  of  mere  carelessness. 

But  the  other  main  charge  in  the  accusation  is  of  a  most 
serious  nature.  Mrs.  Nelson  was  administratrix  of  the 
estate  of  one  David  Johnson,  deceased,  and  the  respond- 
ent Burris  was  her  attorney  of  record.  A  part  of  the 
estate  of  Johnson  consisted  of  money  deposited  in  a  bank 
known  as  the  San  Francisco  Savings  Union ;  and  the  charge 
is  that  respondent  secured  possession  of  said  money  by  false 
representations  made  by  him  to  Mrs.  Nelson;  and  that  he 
kept  said  money,  although  he  had  represented  to  her  that  it 
was  necessary  to  deposit  it  in  another  place.  This  charge  is 
fully  sustained  by  the  evidence.  The  finding  of  the  com- 
missioner upon  this  point  is  as  follows:  "May  8,  i893« 
Burris  procured  from  the  savings  bank  the  form  of  a  re- 
ceipt, which  it  was  necessary  for  the  administratrix  to  sign 
for  the  money,  and  took  the  same  to  Mrs.  Nelson,  telling 
her  that  it  was  necessary  for  him  to  draw  the  money  from 
the  bank  and  send  it  to  the  judge  of  Solano  county,  who 
would  keep  it  for  four  months,  when,  if  there  was  any 
thing  left  after  paying  the  costs,  she  would  get  it.  Con- 
fiding in  these  statements.  Nelson  signed  the  receipt  and 
acknowledged  the  same  before  a  notary.  Respondent 
thereupon  drew  the  money  from  the  bank  and  retained  it  in 
his  own  possession.  He  did  not  intend  to  rend  the 
money  to  the  judge,  or  the  clerk,  although  he  re- 
peatedly assured  Mrs.  Nelson  afterwards  that  he  had 
done  so."  It  is  further  found  that,  "such  representa- 
tions were  made  with  intention  of  deceiving  Mrs.  Nel- 
son, and  to  induce  her  to  consent  that  he  should  pro- 
cure the  money,  and  to  enable  him  to  retain  it  in  his 
possession.  In  June,  1893,  Mrs.  Nelson  discovered 
that  the  money  had  not  been  sent  to  the  judge,  and 
changed    her    attorney,    and    demanded    the    money    from 
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respondent;  but  he  refused  to  pay  her  the  money,  and 
still  refuses,  although  the  probate  court  has  made  an  order 
requiring  him  to  do  so. 

We  think  that  this  conduct  on  the  part  of  respondent  is  an 
entirely  inexcusable  and  most  flagrant  violation  of  the  sworn 
duties  of  an  attorney.  He  betrayed  the  confidence  ot  his 
client;  induced  her  by  false  representations  and  pretenses 
to  consent  to  the  wrongful  appropriation  to  himself  of  trust 
funds  which  she  held  in  a  fiduciary  capacity ;  and  presuming 
upon  her  want  of  knowledge  of  her  legal  responsibilities, 
misled  her,  for  his  own  gain,  into  a  position  embarrassing 
to  her  reputation.  His  claim  is  that  he  wanted  the  money 
to  secure  a  bondsman,  and  for  his  own  fees  and  expenses. 
He  would  have  had  no  right,  under  any  circumstances  to 
have  taken  the  money  for  that  purpose ;  but  for  the  duplicity 
and  false  statements  by  which  he  deceived  his  client  tiiere 
could,  in  the  nature  of  things,  be  no  excuse  whatever. 

Let  judgment  be  entered,  ordering  and  adjudging  that  the 
name  of  the  respondent,  John  F.  Burris,  be,  and  hereby  is, 
stricken  from  the  roll  of  attorneys  and  counselors  of  diis 
court,  and  that  he  be  perpetually  precluded  from  practicing 
as  an  attorney  or  counselor  at  law  in  all  the  courts  of  Ae 
state  of  California.  This  judgment  shall  take  effect  on 
April  2,  1894. 

Rehearing  denied. 
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[No.   18180.   Department   One.— March   16,   1894.] 

MARY   V.    GRIFFITH,   Appellant,   v.    NEW    YORK 
LIFE  INSURANCE  COMPANY,  Respondent. 

Lira  UfBURAKCfl — ^Designation  of  BiNsi'iciART. — Where  an  ordinary 
policy  of  life  insurance  deslffnates  a  person  to  whom  the  in- 
surance money  Is  to  be  paid,  the  person  who  procures  the  in- 
surance and  who  continues  to  pay  the  premiums  has  no  author- 
ity by  will  or  deed  to  change  the  deslffnation  of  title  to  tne 
moneys,  without  the  consent  of  all  the  beneficiaries  named  in 
the  policy. 
Id. — ^NoNPATiiXNT  or  Prbmium — WAiYBRr— Unconditional  Dhlivbrt. — 
An  express  provision  in  a  policy  of  Insurance  that  the  company 
shall  not  be  liable  thereon  unless  the  premium  is  actually  paid 
is  waived  by  the  unconditional  delivery  of  the  policy  to  the  as- 
sured, as  a  completed  and  executed  contract,  under  an  express 
or  implied  agreement  that  a  credit  shall  be  erlven  for  a  pre- 
mium, and  in  such  a  case  the  company  insurlner  is  liable  for 
a  loss  which  may  occur  durinsr  the  period  of  credit;  but  this 
rule  does  not  apply  where  a  policy  is  undelivered. 

a>. — Cangbllatxon  of  Undblxybbs)  Pouct. — ^Where  the  solicitor  of  an 
insurance  company  was  willing:  to  procure  two  policies  for  a 
person  whose  life  was  to  be  Insured,  and  to  take  his  notes  for 
the  premium  for  the  first  year,  but  in  fact  delivered  only  one  of 
them,  and  with  the  consent  of  the  insured  declined  to  deliver 
the  other  policy,  and  returned  It  with  a  surrendered  note  for 
the  premium  to  the  company  which  canceled  the  policy,  the 
beneficiaries  named  in  the  undelivered  policy  had  no  vested 
rlgrht  thereto. 

Id.— OsLiOATiON  OF  INSUBBD  Pbbbon — ^Unoomplbtbd  CONTRACT. — ^An  in- 
sured person  is  under  no  obligation  to  consummate  a  contract 
of  insurance  so  as  to  procure  a  policy  for  a  beneficiary  named, 
and  as  long:  as  it  remains  executory  the  person  procurlner  the 
insurance  and  the  insurance  company  may,  by  mutual  consent, 
decline  to  complete  it  without  consulting  the  beneficiaries,  who 
would  only  become  such  upon  the  completion  of  the  contract. 

Id. — SnHRiNDBB  OF  DfluvBBCD  POLiCT. — Where  a  valid  policy  Is  regr- 
ularly  delivered,  in  pursuance  of  a  consummated  contract,  to 
one  who  had  procured  insurance  upon  his  own  iife,  payable  to 
another,  the  insured  cannot  surrender  the  policy  without  tne 
consent  of  the  beneficiary. 

IDU— PBR80NAX.  CXUDIT   OlVBN   BY   AOBNT   WITHOUT   AUTHORITT NONPAT* 

MBNT  OF  PBBMiUM  NoTBS—FoBFBrTURB.— Where  the  local  agents 
of  an  insurance  company,  who  are  not  authorized  to  take  any 
thing:  except  money  in  payment  of  premiums,  consent  to  take 
notes  in  lieu  of  money,  such  notes  must  be  considered,  so  far 
as  the  insurance  company  is  concerned,  as  a  payment  of  the 
premium  to  the  agrents  who  held  the  notes  in  lieu  of  so  much 
money  with  which  they  were  chargreable,  and  under  such  cir- 
cumstances the  nonpayment  of  the  notes  at  maturity  does  not 
work  a  forfeiture  of  the  policy  or  defeat  its  validity, 
la  —  WAim  OF  Statutory  Provisions.  —  Such  provisions 
mm  the  law  prescribes  for  the  advantage 

or       protection      of      individuals       may,      as      a      rule.       be 
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waived  by  them  where  not  Inhibited  by  public  policy;  but  where 
the  object  of  a  statute  is  to  promote  ^reat  public  interests,  lib- 
erty, or  morals,  it  cannot  be  defeated  by  a  private  stipulation. 

Id. — ^Public  Pouct — act  iNHsmNa  Fobtutubs — powm  or  Insubamcb 
COMPAKT. — A  statute  of  New  York  providing  that  no  life  insur- 
ance company  doing:  business  in  that  state  shall  have  power  to 
declare  forfeited  any  policy  except  on  certain  conditions,  is  a 
limitation  on  the  power  of  the  company,  and  is  intended,  as  a 
matter  of  public  policy,  to  inhibit  forfeitures  of  policies  by  life 
insurance  companies,  except  as  therein  provided. 

Id. — PowBR  OF  CoRPoaA.TiON8 — ^Ultra  Vires. — That  which  a  corpora- 
tion has  not  the  power  to  do.  if  attempted  to  be  done  by  It,  is 
ultra  vires*  and  void. 

Id. — Waiver  of  Statutobt  Noticb. — ^The  insurance  company  b«lnc 
deprived  of  the  power  to  declare  policies  forfsitsd  for  nonpay- 
ment of  premiums,  except  upon  a  notice  required  by  tlis  stat- 
ute, the  insured  cannot  make  a  valid  waiver  of  such  notice,  so 
as  to  confer  such  power,  in  the  face  of  the  law  which  has 
taken  it  away. 


Appeal  from  a  judgment  of  the  Superior  Court  of 
Fresno  County,  and  from  an  order  denying  a  new  trial  The 
policies  referred  to  in  the  opinion  were  procured  from  E.  J. 
Griffith,  the  husband  of  the  plaintiff,  on  or  about  the  ist  of 
June,  1889,  by  J.  D.  Mouser,  as  a  soliciting  agent  for  the 
state  agents  of  the  New  York  Life  Insurance  Company, 
under  an  agreement  that  Griffith  should  deliver  to  said  J.  D. 
Mouser  his  two  certain  promissory  notes  for  the  sum  of 
$449  each,  payable  six  months  after  date,  for  the  first  atmual 
premium  for  the  insurance,  amounting  in  the  aggregate  to 
$898.  The  two  policies  thus  solicited  and  procured  by 
Mouser  were  number  323,792,  323,793,  and  were  for 
$10,000  each.  The  policy  number  323,792  was  delivered  to 
Griffith,  who,  not  being  financially  able  to  pay  both  notes, 
requested  Mouser  to  return  policy  number  323,793  to  the 
company  for  cancellation,  which  was  done,  the  note  be- 
ing returned  canceled  to  Griffith  on  the  thirtieth  day  of 
January,  1890.  After  the  maturity  of  the  note,  Griffith, 
being  unable  to  pay  that  note,  also  assumed  to  sur- 
render policy  number  323,792,  which  was  canceled  by  the 
company,  and  the  other  note  was  returned  to  E.  J. 
Griffith.  No  premium  was  paid  upon  either  policy. 
The  following  is  the  statute  law  of  New  York  referred 
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to  in  the  opinion:  "No  life  insuance  company  doing 
business  in  this  state  shall  have  power  to  declare  for- 
feited or  lapsed  any  policy  here  issued  by  reason  of  non- 
payment of  premium,  unless  after  it  becomes  due  a  notice 
stating  the  amount  of  such  premium,  the  place  where  it 
should  be  paid,  and  the  person  to  whom  the  same  is  payable, 
shall  be  duly  addressed  and  mailed  to  the  person  whose  life 
is  assured  at  his  last  known  postoiHce  address,  postage  paid 
by  the  company,  and  further  stating  that  unless  the  premium 
then  due  shall  be  paid  to  the  company  or  its  agent  within 
thirty  days  after  the  mailing  of  such  notice,  the  policy  and  all 
demands  thereon  will  become  forfeited  and  void,  and  that  in 
case  such  payment  should  be  made  within  the  thirty  days 
limited  therefor,  it  should  be  deemed  a  full  compliance  with 
the  requirements  of  the  policy  in  respect  to  the  payment  of 
premium,  and  that  no  such  policy  should  in  any  case  be  for- 
feited until  the  expiration  of  the  thirty  days  after  the  mailing 
of  such  notice."  The  court  found  that  at  no  time  before  or 
after  the  second  annual  premium  became  due  did  the  defend- 
ant give  or  mail  to  E.  J.  Griffith  or  to  the  plaintiff  the  notice 
provided  for  by  the  above  statute.  Further  facts  are  stated 
in  the  opinion  of  the  court 

/.  P.  Meiix,  T.  C.  Van  Ness,  and  L.  A.  Redman,  for 
Appellant 

Assuming  that  both  policies  were  in  legal  effect  deliv- 
ered, and  were  binding  and  valid,  and  were  not  invalidated 
by  the  failure  to  pay  the  second  annual  premiums,  there 
can  be  no  doubt  that  the  defendant  is  liable  for 
the  full  amount  sued  for,  as  one  procuring  insurance 
upon  his  own  life,  payable  to  another,  cannot  surrender  the 
policy  without  the  consent  of  the  beneficiary.  (Pil- 
cher  V.  New  York  Life  Ins,  Co,,  33  La.  Ann.  322; 
Trager  v.  L.  B.  Life  Ins.  Co.,  31  La.  Ann.  235;  Putnam 
V.  New  York  Life  Ins.  Co.,  42  La.  Ann.  739;  Whitehead 
V.  New  York  Life  Ins.  Co.,  102  N.  Y.  143;  55  Am.  Rep. 
787;  Schneider  v.   United  States  Life  Ins.  Co.,  123  N.  Y. 
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109;  20  Airu  St.  Rq>.  727;  Garner  v.  Germania  Life  Ins. 
Co.,  no  N.  Y.  266  (overruling  13  Daly,  255) ;  New  York 
Life  Ins.  Co.  v.  Ireland,  21  Ins.  Law  J.  161 ;  Richer  v.  Char- 
ter  Oak  Life  Ins.  Co.,  27  Minn.  193;  38  Am.  Rep:  289; 
National  Life  Ins.  Co.  v.  Haley,  78  Me.  268;  57  Am.  Rep. 
807;  Harley  v.  Heist,  86  Ind.  196;  44  Am.  Rep.  285;  Timch 
yeris  v.  Ins.  Co.,  21  Fed.  Rep.  223;  Hubbard  v.  Stapp,  32 
111.  App.  541 ;  Packard  v.  C.  M.  Life  Ins.  Co.,  9  Mo.  App. 
469;  Bank  of  Washington  v.  Hume,  128  U.  S.  195.)  Irf 
legal  effect,  tmder  the  drctmistances  existing  in  this  case,  the 
policy  was  executed  in  New  York.  (Mar den  v.  Ins.  Co., 
22  Ins.  Law  J.  147.)  Furthermore  it  was,  in  effect,  pro- 
vided in  the  application,  which  is  a  part  of  the  policy,  that 
the  place  of  the  contract  was  the  state  of  New  York.  It 
therefore  appears  that  it  was  the  intention  of  the  defendant 
that  the  contract  should  be  considered  as  finally  executed  in 
New  York,  and  this  being  so,  there  was  clearly,  in  law,  a 
delivery,  for  the  execution  of  an  instnmient  includes  de- 
livery. (Code  Civ.  Proc.,  sec.  1933.)  And  whether  there 
has  or  has  not  been  a  delivery  depends  more  upon  intention 
than  the  mode  of  fulfilling  the  intention.  {Hastings  v. 
Vaughn,  5  Cal.  319;  Lindsay  v.  Lindsay,  11  Vt  521 ;  Htm- 
nah  V.  Swamer,  8  Watts,  9 ;  34  Am.  Dec.  442 ;  Bliss  on  Life 
Insurance,  sees.  150,  153,  154;  Insurance  Co.  v.  Robinson,  25 
Ind.  536.)  Where  the  parties  to  a  contract  of  insurance 
agree  upon  the  subject  matter  and  the  premium  to  be  paid, 
the  contract  is  ccMnplete,  although  delivery  of  the  policy 
and  payment  of  premium  do  not  take  place  until  afterwards. 
(BrozvnAeld  v.  Phoenix  Ins.  Co.,  35  Mo.  App.  54 ;  Keim  v. 
Home  Mut.  Fire  etc  Ins.  Co.,  42  Mo.  38;  97  Am.  Dec. 
291;  Baldwin  v.  Ins.  Co.  56  Mo.  151;  Bragden  v. 
Appleton  M.  F.  Ins.  Co.,  42  Me.  259;  Pino  v.  Merchant/ 
Mut.  Ins.  Co.,  19  La.  Ann.  232;  92  Am.  Dec.  529;  La. 
Societe  etc.  v.  Morris,  24  La  Ann.  347.)  If  the  terms  of 
the  contract  have  been  agreed  upon,  and  nothing  re- 
mains to  be  done  but  to  write  and  hand  over  ttie  policy, 
there  is  a  complete  agreement  which  will  support  a 
judgment  against  the  company,  although  the  policy  bas 
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not  been  written  nor  premium  paid.  (Harron  v.  City  of 
London  Ins.  Co,,  88  Cal.  16.)  Policy  No.  323,793  was  com- 
pletely executed,  notwithstanding  it  was  never  in  the  physi- 
cal possession  of  the  insured.  The  acceptance  by  the  com- 
pany of  the  risk  completed  the  contract.  (Phillips  on  Life 
Insurance,  sec.  24;  May  on  Life  Insurance,  sec.  60;  Ostran- 
der  on  Life  Insurance,  sec.  24 ;  Wood  on  Life  Insurance,  2d 
ed.,  p.  49;  Wallingford  v.  Home  Ins,  Co,,  30  Mo.  46;  War- 
ren V.  Ocean  Ins,  Co,,  16  Me.  439;  33  Am.  Dec.  674;  New 
England  etc.  Ins,  Co,  v.  Robinson,  25  Ind.  537;  Whitaker  v. 
Farmers'  Union  Ins,  Co,,  29  Barb.  312;  Southern  Life  Ins. 
Co,  V.  Kempton,  56  Ga.  339;  Fried  v.  Royal  Ins.  Co.,  50 
N.  Y.  243 ;  Cooper  v.  Pacific  Ins,  Co.,  7  Nev.  1 16 ;  Kentucky 
M.  Ins,  Co,  V,  Jenks,  5  Ind.  96;  Sheldon  v.  Connecticut  Ins, 
Co.,  25  Conn.  223;  65  Am.  Dec.  565;  11  Am.  &  Eng.  Ency. 
of  Law,  280;  5  Lawson's  Rights,  Remedies,  and  Practice, 
sec.  2044;  Goodall  v.  N,  B.  Ins,  Co.,  25  N.  H.  192;  M'Cul- 
loch  V.  Bagle  Ins.  Co.,  1  Pick.  278 ;  Kennebeck  v.  A.  &  B. 
Co.,  6  Gray,  204;  Pierce  v.  Nashua  Ins.  Co.,  50  N.  H.  297; 
9  Am.  Rep.  235 ;  Home  Ins,  Co.  v.  Adler,  71  Ala.  516.)  The 
failure  to  pay  the  second  annual  premiums  does  not  defeat 
plaintiff's  right  to  recover,  as  the  statute  of  New  York  pro- 
vides that  no  life  insurance  company  doing  business  in  that 
state  shall  have  power  to  declare  forfeited  any  policy  for 
non-payment  of  premium  until  after  notice  of  such  nonpay- 
ment. (Marden  v.  Hotel  Owners'  Ins,  Co.,  22  Ins.  Law 
J.,  147;  De  Price  v.  NcUional  Life  Ins,  Co.,  22  Ins.  Law 
J.,  112;  Baxter  v.  Brooklyn  Life  Ins.  Co.,  119  N.  Y.  450.) 
This  statutory  requirement  could  not  be  waived  by  the 
insured.  (Civ.  Code,  sec.  3513;  Kneetle  v.  Newcomb,  22 
N.  Y.  249 ;  78  Am.  Dec.  186 ;  Baxter  v.  Brooklyn  Life  Ins, 
Co.,  119  N.  Y.  450.)  Assuming  that  Griffith  could  waive 
his  rights  under  the  statute,  he  had  no  power  and  no 
authority  to  waive  the  rights  therein  conferred  upon 
the  beneficiary.  {Gould  v.  Emerson,  99  Mass.  154;  96 
Am.  Dec.  720.)  It  was  not  necessary  that  the  premiums 
should  be  paid  in  cash  before  the  policies  became  bind- 
ing.   Under  the   circumstances  of   this   case   the   prepay- 

Digitized  by  CjOOQIC 


632  GRiwrtB,  V.  Life  Insurance  Co.        [ioi  CaL 

mcnt  m  cash  of  the  premium  was  waived.  {Elkins  v. 
Susquehanna  Mut.  Fire  Ins,  Co.,  113  Pa.  St  386;  Planters' 
Ins.  Co,  V.  Ray  52  Miss.  325 ;  Bouton  v.  Am.  Mut.  Ins.  Co,, 
25  Conn.  542;  Lebanon  Mut.  Ins.  Co.  v.  Hoover,  113  Pa.  St 
591 ;  57  Am.  Rep.  511 ;  Universal  Fire  Ins.  Co.  v.  Block,  109 
Pa.  St.  535 ;  Boehen  v.  Williamsburgh  City  Ins.  Co.,  35  N. 
Y.  131 ;  90  Am.  Dec.  787;  Wood  v.  Poughkeepsie  Mut.  Ins. 
Co.,  32  N.  Y.  619;  Brooklyn  Life  Ins.  Co.  v.  Miller,  12  Wall. 
285;  Famum  v.  Phoenix  Ins.  Co.,  83  Cal.  246;  Van  Schoick 
V.  Niagara  Ins.  Co.,  38  N.  Y.  440.) 

Wilson  &  McCutchen,  for  Respondent 

Griffith,  at  the  time  that  he  signed  the  application, 
had  actual  and  constructive  notice  of  the  restriction  upon 
Mouser's  authority,  and  that  the  latter  was  not  authorized 
to  accept  notes.  (Ci/.  Code,  sec.  2318.)  When  the  agent 
appears  to  exceed  his  authority,  as  must  have  been  dearly 
apparent  to  Griffith  at  the  time  he  signed  the  application,  it 
was  the  duty  of  Griffith,  exercising  the  caution  of  a  business 
man,  to  inquire  whether  such  assumed  authority  was  duly 
conferred.  (Wharton  on  Agency,  sees.  137-39.)  An  in- 
surance company  has  the  power  to  restrict  the  powers  and 
duties  of  its  agents  as  it  may  choose,  and  the  assured  must 
be  presimied  to  have  knowledge  of  the  restrictions.  (Bliss  on 
Life  Insurance,  pp.  483,  484,  Chase  v.  Hamilton  Ins.  Co.,  20 
N.  Y.  52;  Geib  v.  Internal  Ins.  Co.  1  Dill.  443;  Cleaver  v. 
Traders'  Ins.  Co.,  8  Am.  St.  Rep.  908.)  This  clause  is  bind- 
ing on  the  assured.  (Bliss  on  Life  Insurance,  483,  484.) 
Premiums,  in  the  absence  of  provision  to  the-  con- 
trary, are  payable  in  cash.  (Cooke  on  Life  Insur- 
ance, sec.  90.)  If  Mouser,  the  solicitor  of  the  company, 
was  guilty  of  fraud  in  taking  notes,  Griffith  was  a 
party  to  it,  for  he  knew  that  Mouser  had  no  right 
to  take  them.  When  the  insured  is  a  party  to  the 
fraudulent  act  of  the  agent  he  cannot  hold  the  in- 
surer liable.  (Lewis  v.  Insurance  Co.,  30  Conn. 
104.)  Knowledge  by  the  agent  of  the  falsity  of  a  war- 
ranty  entered    into  by   the    assured   will   not    relieve   the 
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assured  from  the  consequences  of  the  breach.  {Brown 
V.  Insurance  Co,,  18  N.  Y.  387 ;  Jennings  v.  Insurance  Co., 
2  Denio,  75.)  Limitations  upon  powers  of  agent  contained 
in  a  policy  are  binding  on  the  assured.  When  the  policy 
contains  such  limitations,  the  agent  has  no  legal  right  to 
contract  with  the  assured  so  as  to  change  the  conditions  of 
the  policy,  or  to  dispense  with  the  performance  of  any  essen- 
tial requisite  contained  therein.  {New  York  Life  Ins.  Co. 
V.  Fletcher,  117  U.  S.  519;  Marvin  v.  Insurance  Co.,  85  N. 
Y.  278;  Holly  V.  Insurance  Co.,  105  N.  Y.  437.)  The  pro- 
visions for  the  release  of  an  insurance  company  from  lia- 
bility on  a  failure  to  pay  premium,  when  due,  is  of  the  very 
essence  of  the  contract  0^  life  insurance.  In  case  of  failure 
a  court  of  equity  will  not  enforce  the  contract.  (Klein  v. 
Insurance  Co.,  104  N.  Y.  88.)  Policy  No.  323,793  was  never 
delivered,  as  it  never  left  the  possession  of  the  company,  hav* 
ing  been  sent  by  mail  to  be  delivered  upon  receipt  of  the 
premium,  (Bliss  on  Life  Insurance,  sec.  154;  Giddings  v. 
Insurance  Co.,  102  U.  S.  108;  Collins  v.  Insurance 
Co.,.  7  Phila.  2GI ;  Paunce  v.  Insurance  Co.,  loi  Mass. 
279;  Hoyt  V.  Insurance  Co.,  98  Mass.  539.)  Punctual- 
ity in  the  payment  of  the  premium  in  the  case  of  a  life 
insurance  company  is  of  the  very  essence  of  the 
contract,  and  when  payment  is  not  made  at  the  time  the 
company  has  the  right  to  forfeit  it,  if  such  is  the 
contract.  {Flint  v.  Insurance  Co.,  8  Ohio,  501 ;  Holly  v. 
Insurance  Co.,  105  N.  Y.,  437.)  When  prepayment  of  the 
premitun  is  made  an  essential  part  of  the  agreement 
no  agent  can  dispense  with  its  requirements.  {Onnond  v. 
Insurance  Co.,  96  N.  C.  158;  Taylor  v.  Insurance  Co.,  47 
Wis.  365 ;  Williams  v.  Insurance  Co.,  31  Iowa,  541 ;  In- 
surance Co.  V.  Pendelton,  112  U.  S.  696.)  The  acceptance 
by  the  assured  of  the  application  does  not  com- 
plete the  contract  so  as  to  bind  the  applicant  until  he 
had  an  opportunity  to  examine  the  policy  and  had  assented 
to  its  terms.  (King  v.  Insurance  Co.,  20  N.  Y. 
Week.  Dig.  203;  Cooke  on  Life  Insurance,  43,  44.) 
Mrs.     Griffith     never    acquired     any    vested     interest     in 
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either  of  the  policies.  The  husband  was  the  agent  of 
the  wife.  She  cannot  claim  the  benefit  of  a  contract  made 
in  her  behalf,  without  at  the  same  time  assuming  all 
the  responsibility  of  a  failure  to  perform  its  essential 
conditions.  (Schneider  v.  Insurance  Co.,  123  N.  Y.  109; 
Caffery  v.  Insurance  Co.,  27  Fed.  Rep.  25.)  Mrs.  Griffith, 
the  wife,  having  adopted  the  policies,  and  sued  upon  them* 
must  be  subject  to  such  stipulations  and  conditions  as  were 
made  by  the  husband  on  entering  into  the  contract  for  her. 
(Schneider  v.  Insurance  Co.,  123  N.  Y.  109;  How  v.  Insur- 
ance Co.,  80  N.  Y.  41;  Krumm  v.  Beach,  96  N. 
Y.  405;  lolifFe  V.  Insurance  Co.,  39  Wis.  115;  20  Am.  Rep. 
13s ;  Caffery  v.  Insurance  Co.,  27  Fed.  Rep.  25.)  No  notice 
of  nonpayment  of  premiums  was  necessary,  as  it  was  waived 
by  the  insured.  This  notice  he  had  a  right  to  waive. 
(Bowen  v.  Aubrey,  22  Cal.  566;  Bull  v.  Trustees,  3  N.  Y. 
197 ;  Caffery  v.  Insurance  Co.,  27  Fed.  Rep.  25 ;  Desnuues  v. 
Insurance  Co.,  7  Ins.  Law  J.,  926;  Insurance  Co.  ▼.  Curry, 
13  Bush,  312;  Sedgwick  on  Statutory  Constitution,  p.  87.) 
If  Griffith  had  a  right  to  waive  the  notice,  the  beneficiary,  as 
well  as  Griffith,  was  bound,  because  the  waiver  constituted  a 
part  of  the  contract,  and  she  was  as  much  a  party  to  that 
contract  as  he  was.  (Schneider  v.  Insurance  Co.,  123  N.  Y. 
109;  Caffery  v.  Insurance  Co.,  27  Fed.  Rep.,  25.)  In  any 
event,  the  nonpa)mient  of  the  notes  when  they  matured  oper- 
ated as  a  forfeiture  of  the  policy.  (See  Bliss  on  Life  Insur- 
ance, sees.  182,  183,  186,  187;  Homer  v.  Insurance  Co.,  67 
N.  Y.  478.) 

Searls,  C. — ^This  IS  an  action  by  Ae  appellant,  as  plain- 
tiff, to  recover  from  the  defendant  and  respondent  twenty 
thousand  dollars,  interests  and  costs,  upon  two  twenty- 
year  endowment  policies  of  insurance  averred  to 
have  been  issued  by  the  defendant,  an  insurance  company, 
for  ten  thousand  dollars  each,  to  and  upon  the  life 
of  E.  J.  Griffith,  loss,  if  any,  payable  to  his  wife,  Mary  V. 
Griffith,  or  in  case  of  her  death  to  the  representatives 
or    assigns    of    the    insured,    and    in    the    event    of   his 
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survival  for  the  period  of  twenty  years  to  him,  the  said 
Griffith.  Griffith  died  within  two  years  after  the  policies 
issued,  and  his  wife,  the  beneficiary  named  therein,  is  the 
plaintiff  and  appellant  herein. 

The  policies  were  issued  and  all  payments  were  to  be  made 
at  New  York,  in  the  state  of  New  York,  where  defendant  is 
organized. 

The  cause  was  tried  by  the  court  without  a  jury,  written 
findings  filed  and  a  judgment  rendered  thereon  in  favor  of 
defendant  for  costs,  from  which  judgment  and  from  an 
order  denying  a  motion  for  a  new  trial  plaintiff  appeals. 

It  is  contended  by  the  appellant:  i.  That  there  was  a 
perfect  legal  delivery  of  policy  793  (323,793),  whereupon 
the  right  of  the  plaintiff  as  beneficiary  so  vested  as  to  pre- 
vent the  right  of  surrender  upon  the  part  of  Griffith. 

2.  That  the  surrender  of  the  policies  by  Griffith,  without 
the  knowledge  and  consent  of  the  beneficiary,  the  plaintiff  in 
this  action,  was  void  and  of  no  effect. 

3.  That  the  nonpayment  of  the  second  annual  premium 
does  not  defeat  the  fight  of  plaintiff  to  recover. 

The  court  finds  that  this  policy  "was  never  delivered  by 
said  Mouser,  or  anybody  else,  to  the  said  Griffith,  nor  was 
said  policy  ever  in  the  possession  of  or  under  the  control 
of  the  said  E.  J.  Griffith." 

Counsel  for  appellant  do  not  claim  that  the  policy  was 
ever  in  the  physical  possession  of  plaintiff:  their  contention 
is  that  there  was,  as  appears  by  the  other  findings,  a  con- 
summated contract,  and  that  it  was  in  legsd  contemplation 
delivered. 

This  position  is  assumed  upon  the  theory  that  the 
contract  was  consummated,  and  that  thereupon  an  in- 
terest in  the  policy  vested  in  the  plaintiff  as  beneficiary, 
which  could  not  be  divested  by  Griffith  without  her  con- 
sent. 

As  a  general  rule,  applicable  to  the  ordinary  policies  of 
life  insurance,  "where  the  policy  designates  a  person 
to  whom  the  insurance  money  is  to  be  paid,  the  person 
who   procures   the    insurance   and   who   continues    to    pay 
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the  premiums  has  no  authority  by  will  or  deed,  to 
change  the  designation  of  title  to  the  moneys.  He  is  under 
no  obligation  to  continue  to  pay  the  premiums,  unless  he  has 
covenanted  so  to  do,  but  if  he  does  so,  the  person  originally 
designated  in  the  policy  will  derive  the  benefit.  The  change 
of  designation  can  only  be  made  by  the  persons  originally 
designated,  and  therefore  all  of  such  persons  must  concur 
in  the  change.  If  the  policy  is  for  the  benefit  of  a  woman 
and  her  children,  the  children  as  well  as  the  woman  must 
concur."  (Bliss  on  Life  Insurance,  sec.  339;  Gould  v. 
Emerson,  99  Mass.  154;  96  Am.  Dec.  720;  Chapin  v.  Pel- 
lowes,  36  Conn.  132;  4  Am.  Rep.  49;  Fraternal  Mut.  L.  I. 
Co.  V.  Apple  gate,  7  Ohio  St.  292;  Ruppert  v.  Union  Mut. 
Ins.  Co.,  7  Robt.  155.)  As  an  apparent  exception  to  this 
rule,  it  was  held  in  Bowman  v.  Moore,  87  Cal.  306,  that  a 
change  of  beneficiary  in  a  mutual  benefit  association,  the  by- 
laws of  which  provided  therefor,  made  according  to  such 
by-laws,  was  a  valid  substitution. 

Another  proposition  which  may  be  considered  as  estab- 
lished is  this:  An  express  provision  in  a  policy  of  insur- 
ance, that  the  company  shall  not  be  liable  on  the  policy  untO 
the  premium  is  actually  paid,  is  waived  by  the  unconditional 
delivery  of  the  policy  to  the  assured,  as  a  completed  and 
executed  contract  under  an  express  or  implied 
agreement  that  a  credit  shall  be  given  for  the  premium, 
and  in  such  a  case  the  company  insuring  is  liable 
for  a  loss  which  may  occur  during  the  period  of 
credit.  (Farnum  v.  Phoenix  Ins.  Co,,  83  Cal.  246,  and  cases 
cited.) 

These  propositions  are  stated  as  prescribing  limitations 
upon  the  insurers  in  cases  where  the  contract  is 
fully  consummated,  but  do  not  go  to  the  essential  point  in 
our  present  inquiry,  viz:  Was  it  so  consummated  as  to 
bind  the  insurer? 

Griffith  desired  two  policies  of  ten  thousand  dollars  each. 
The  solicitor  of  defendant  was  willing  to  procure  them  and 
take  his  notes  at  three  months  for  the  premium  for  the  first 
year. 
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The  applications  were  sent  to  defendant  at  New  York 
representing  the  premiums  as  paid  in  cash.  The  policies 
were  forwarded  to  the  manager  in  San  Francisco,  and  Dy 
him  through  the  general  agents  to  the  local  agent  at  Fresno. 
This  local  agent  has  in  the  mean  time  become  skeptical  as 
to  the  solvency  of  Griffith,  and,  as  he  and  the  California 
agents  will  be  held  personally  responsible  to  the  company 
in  case  the  notes  are  not  paid,  he  delivers  one  of  the  policies, 
and  with  the  consent  of  Griffith  declines  to  deliver  the  other, 
surrenders  the  note  for  the  premium  therefor,  and  returns 
the  policy  in  question  which  is  canceled  by  the  company. 

PlaintiflF's  rights  in  the  premises  only  vested  when  tnc 
contract  was  consummated.  Griffith  was  under  no  legal 
obligation  to  procure  the  policy  for  her.  He  was  to  pay  the 
premium  from  his  own  funds,  and  might  stop  short  of  doing 
90,  or,  having  paid  the  first  annual  premium,  might  allow 
the  policy  to  lapse  for  the  want  of  payment  of  subsequent 
premiums. 

The  most  that  can  be  said  is  that,  had  he  consummated  the 
contract,  it  would  have  inured  to  the  benefit  of  the  plaintiff  *, 
and,  although  his  acts  were  purely  voluntary,  he  would  have 
been  regarded  as  the  agent  of  the  plaintiff  in  their  perform- 
ance, and  defendant  would  have  been  estopped  from  denying 
such  agency.  As  long  as  the  contract  remained  executory, 
Griffith  and  defendant,  or  its  agents,  could  by  mutual  con- 
sent decline  to  complete  it,  without  consulting  the  plaintiff, 
who  could  only  become  a  beneficiary  upon  its  completion. 

Griffith  had  not  only  represented  in  his  statement  that  the 
first  annual  premium  had  been  paid  in  cash,  but  he  had  also 
agreed  in  the  same  statement,  "that  any  policy  which  may  be 
issued  under  this  application  shall  not  be  in  force  until  the 
actual  payment  to,  and  acceptance  of,  the  premium  by  said 
company,  or  its  authorized  agent,  during  my  lifetime  and 
good  health." 

We  may  concede  that  this  agreement  might  have 
been  waived  by  a  delivery  of  the  policy  without  such 
payment  but  it  by  no  means   follows  that  the  same  re- 
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suit  follows  without  a  delivery,  or  that  the  agent  would  be 
legally  bound  to  deliver  without  payment.  In  such  a  case  it 
is  the  act  of  delivery  with  intent  that  it  shall  take  effect  that 
constitutes  the  waiver,  and  raises  an  estoppel  against  he 
insurer,  and  where  the  intent  and  act  are  wanting  there  is 
no  waiver. 

Up  to  the  time  of  delivery  the  agreement  to  give  credit 
was  a  mere  personal  one  on  the  part  of  the  solicitor,  without 
authority  from  defendant,  which  he  might  and  did  cancel 
with  the  consent  of  Griffith  before  constunmation  of  the 
contract 

It  follows  from  these  views  that  the  finding  of 
the  court,  that  policy  No.  793  (323,793)  was  not  delivered, 
is  one  of  fact,*  and  not  a  conclusion  of  law  as  claimed  by 
appellant,  and  that  the  additional  facts  found  by  the  court 
are  in  harmony  therewith,  and,  as  a  sequence,  that 
the  first  contention  of  the  appellant  cannot  be  main- 
tained. 

2.  Was  the  surrender  of  the  other  policy,  323,792,  which 
we  will  designate  as  792,  by  Griffith  void  as  against 
the  plaintiff? 

It  is  conceded  that  this  policy  was  delivered  to  Griffith 
and  retained  by  him  from  July,  1889,  to  January  30,  1890, 
when,  being  unable  to  pay  the  note  given  by  him 
for  the  first  year's  premium  when  it  fell  due,  he  requested 
Mouser,  the  local  agent  of  defendant,  to  return  the 
note  to  him,  and  that  he  be  permitted  to  surrender  the 
policy,  all  of  which  was  done,  and  the  policy  re- 
turned to  defendant  and  canceled  as  for.  want  of  payment 
of  the  premium. 

So  far  as  appears  defendant  had  no  knowledge  of  flie 
giving  of  the  note,  except  what  is  to  be  inferred  by  the 
knowledge  and  acts  of  its  agents  in  California.  The  findings 
are  full  upon  this  branch  of  the  case. 

We  think  the  doctrine  is  well  settled  that  where  a  valid 
policy  is  regularly  delivered  in  pursuance  of  a  consum- 
mated contract,  to  one  who  has  procured  insur- 
ance upon  his  own  life,  payable  to  another,  the  insured 
cannot  surrender  the  policy  without  the  consent  of  die 
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beneficiary.  (Pilcher  ▼.  New  York  Life  Ifis.  Co.,  33  La. 
Ann.  322 ;  Traeger  v.  L.  E.  Life  Ins.  Co.,  31  La.  Ann.  235 ; 
Whitehead  v.  New  York  Life  Ins.  Co.,  102  N.  Y.  143;  55 
Am.  Rep.  787 ;  Schneider  v.  United  States  Life  Ins.  Co.,  123 
N.  Y.  109;  20  Am.  St.  Rep.  727;  Garner  v.  Germania  Life 
Ins  Co.,  no  N.  Y.  266;  Richer  v.  Insurance  Co.,  38  Am. 
Rep.  289J  Insurance  Co.  v.  Haley,  57  Am.  Rep.  807 ;  Harley 
V.  Heist,  86  Ind.  196;  44  Am.  Rep.  285;  Hubbard  v.  Stapp, 
32  IlL  App.  541 ;  Packard  v.  C  Af .  Lt/^  Ins.  Co.,  9  Mo.  App. 
469;  Bank  of  Washington  v.  Hume,  128  U.  S.  195.) 

We  do  not  understand  counsel  for  respondent  to  seriously 
combat  this  proposition.  Their  theory  is  that  the 
giving  of  a  credit  was  at  most  an  extension  of  time  for  pay- 
ment, and  that  when  the  promissory  note  of  Griffith  fell  due 
and  was  not  paid,  the  clause  in  the  policy  which  provided 
that  it  should  not  take  eflFect  until  payment  of  the  premium 
became  operative  and  the  policy  lapsed  for  nonpay- 
ment 

There  are  numerous  cases  reported  in  which  policies  have 
been  held  to  be  forfeited  for  nonpayment  of  premium  notes, 
but  so  far  as  observed  they  are  all  cases  where 
the  insurers  might,  under  their  charters,  or  where 
accustomed  to  take  such  notes,  and  in  which  the  policies 
provided  for  a  forfeiture  upon  a  nonpayment  thereof. 

The  agents  of  defendant  were  not  authorized  by  de- 
fendant to  take  any  thing  except  money  in  payment 
of  premiums.  They  did  consent  to  take  the  note  in  ques- 
tion in  lieu  of  money,  the  effect  of  which,  according  to 
the  evidence,  was  that  they  became  individually  liable 
to  defendant  for  so  much  money,  less  their  commis- 
sions. 

It  was  in  effect,  so  far  as  defendant  was  concerned,  a 
payment  of  the  premium  to  the  agents  who  held  the 
note  in  lieu  of  so  much  money  with  which  they  were  charge- 
able. It  was,  as  to  defendant,  a  payment  of  the 
premium  to  the  agents,  and  not  an  extension  of  the 
time  of  payment    The  note  was  payable  to  order,  duly 
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indorsed,  and,  so  far  as  appears,  in  no  way  referred  to 
the  premium  or  policy. 

Under  such  circumstances  its  nonpayment  at  maturity  did 
not  work  a  forfeiture  of  the  policy  or  defeat  its  validity. 
(Lebanon  Mut,  Ins.  Co.  v.  Hoover,  113  Pa.  391;  57  Am. 
Rep.  511;  Universal  Fire  Ins.  Co.  v.  Block,  109  Pa.  535; 
Boehen  v.  Williamsburgh  City  Ins.  Co.,  35  N.  Y.  131 ;  90 
Am  Dec.  787;  Brooklyn  Life  Ins.  Co.  v.  Miller,  12  Wall. 
285 ;  Farnum  v.  Phoenix  Ins.  Co.,  83  Cal.  246.) 

3.  Did  the  nonpayment  of  the  second  annual  premium, 
which  fell  due  June  i,  1890  (but  upon  the  payment  of  which 
a  grace  of  one  month  was  by  the  terms  of  the  policy  al- 
lowed), work  a  forfeiture  of  the  policy? 

The  law  of  the  state  of  New  York  under  which  this  policy 
issued  is  set  «out  in  the  twelfth  finding  of  the 
court,  and  need  not  be  repeated.  It  is  also  found  diat 
the  defendant  did  not  give  the  notice  as  required  by 
said  statute. 

In  avoidance  of  this  statute,  and  as  a  waiver  of  the  notice 
there  provided  for,  respondent  relies  upon  the  following 
clause  in  the  policy: 

"Notice  that  each  and  every  payment  of  premiums  is  due 
at  the  date  named  in  the  policy  is  given  and  accepted  by  the 
delivery  and  acceptance  of  this  policy,  and  any  further  notice 
required  by  any  statute  is  hereby  expressly  waived.** 

The  policy  also  provided  as  follows:  "That  if  the  prem- 
iums are  not  paid,  as  hereinafter  provided,  on  or  before  the 
days  when  due,  then  this  policy  shall  become  void,  and  all 
payments  previously  made  shall  be  forfeited  to  the  com- 
pany." 

Such  provisions  as  the  law  prescribes  for  the  advantage  or 
protection  of  individuals  may,  as  a  rule,  be  waived  by  them, 
where  not  inhibited  by  public  policy. 

"Where  no  principle  of  public  policy  is  violated  parties 
are  at  liberty  to  forego  the  protection  of  the  law.* 
(Sedgwick     on  Statutory     and  G>n8t]tutiona]     Law,  109.) 

Digitized  by  CjOOQIC 


March,  1894.]       Griffith  v.  hitt  Insurance  Co.         641 

Where,  however,  "the  object  of  a  statute  is  to  promote 
gfreat  public  interests,  liberty,  or  morals,  it  camiot  be  de- 
feated by  any  private  stipulation."  (Sedgwick  on  Statu- 
tory and  Constitutional  Law,  no;  Civ.  Code,  sec.  3268;  Code 
Civ.  Proc.,  sees.  406,  434,  631;  Bowen  v.  Aubrey,  22  Cal. 
572,  and  cases  there  cited.) 

In  Caffery  v.  Insurance  Co.,  27  Fed.  Rep.  25,  it  was  held 
in  substance  that  where  an  act  of  the  legislature  provided 
that,  upon  the  payment  of  the  first  premium  upon  a  policy 
of  life  insurance,  the  policy  shall  remain  in  force  for  a  cer- 
tain time  for  the  full  amount  thereof,  "any  thing  in  the 
policy  to  the  contrary  notwithstanding,"  the  statute  might  be 
waived  by  the  express  agreement  of  the  parties  by  the  sub- 
stitution of  a  nonforfeitable  policy  of  a  different  character, 
and  that,  as  the  waiver  was  a  part  of  the  original  contract, 
the  beneficiary  was  bound  by  the  waiver. 

In  Desnukses  v.  Insurance  Co.,  7  Ins.  Law  J.  926,  a  like 
question  was  discussed,  Clifford,  J.,  using  the  following 
language: 

"Nothing  is  contained  in  the  statute  to  indicate  that  the 
legislature  intended  to  withdraw  the  clear  right  which  the 
insured  had,  outside  the  statute,  to  waive  the  nonforfeiture 
provisions,  if  the  other  party  consented." 

The  case  passed  off  upon  a  different  point,  and  is  only 
useful  as  indicating  the  opinion  of  an  able  jurist  There 
are  other  cases  bearing  more  or  less  directly  on  the  subject, 
tending  to  uphold  the  same  general  doctrine.  It  would 
seem,  however,  that  the  New  York  statute  was  intended  to 
cut  deeper,  and  as  a  matter  of  public  policy  to  inhibit  for- 
feitures by  life  insurance  companies,  except  by  the  method 
therein  provided. 

'^o  life  insurance  company  doing  business  in  this  state 
shall  have  power  to  declare  forfeited  or  lapsed  any  policy 
.  .  .  .  by  reason  of  nonpayment  of  premiums,"  etc., 
■except  as  therein  provided. 

The  statute  is  a  limitation  on  the  po^er  of  the  company 
to     do     a     specified     thing,     except     under     prescribed 

CI.  Cal.— 41. 
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conditions.  That  which  a  corporation  has  not  the  power 
to  do,  if  attempted  to  be  done  by  it,  is  ultra  vires, 
and  void. 

Admit  that  Griffith  attempted  to  waive  all  notice  of  non- 
payment of  premiums,  if  the  power  was  lacking  in  the  cor- 
poration to  declare  a  forfeiture  in  consequence 
thereof  it  is  not  perceived  how  it  can  be  done.  The  very 
idea  of  a  waiver  involves  the  right  of  the  contracting  parties 
to  make  and  accept  such  waiver — consent  never  gives 
jurisdiction  not  otherwise  possessed  of  the  subject  matter 
to  a  court,  for  the  reason  that  it  lacks  the  power 
to  adjudicate  such  subject  matter,  except  as  con- 
ferred by  law. 

A  corporation  being  the  creature  of  the  law  must  confine 
its  functions  to  the  Ihnits  prescribed  for  its  action,  and 
if  the  law  expressly  inhibits  it  from  ddng  a  given 
thing  it  is  powerless  to  do  that  thing,  and,  if  it 
can  do  it  only  in  a  given  manner,  the  prescribed  method  be- 
comes the  measure  of  its  power. 

We  are  not  met  with  any  suggestion  that  die  statute  in 
question  is  violative  of  any  chartered  right  of  the  defend- 
ant, and,  in  the  absence  of  a  showing  to  the  contrary,  must 
assume  the  New  York  statute  to  be  in  consonance  with  its 
constitutional  and  chartered  rights. 

The  statute  in  question  is  regarded  as  indicative  of  die 
legislative  win  that,  as  a  matter  of  public  policy,  life  insur- 
ance companies  should  be  deprived  of  the  power  to  declare 
policies  forfeited  for  nonpayment  of  premiums,  except  in 
the  prescribed  mode,  and  that  being  deprived  of  the  power 
so  to  do,  a  waiver  on  the  part  of  the  insured  cannot  be  con- 
strued to  confer  such  power  in  the  face  of  the  law  which  has 
taken  it  away. 

The  reasons  for  such  a  policy  are  so  numerous  and 
obvious,  that  it  is  not  deemed  necessary  to  occupy  time  and 
space  in  specifying  them.  The  conclusion  is  reached 
that,  as  no  notice  was  given  by  defendant,  the 
policy  was  not  forfeited  by  failure  to  pay  the  an- 
nual premium  which  fell  due  June  i,  1896.  It  follows  from 
these  views  that  the  judgment  of  the  court  below,  so  far 
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as  applicable  to  policy  No.  323,793,  was  correct,  and  should 
be  affirmed ;  that  the  judgment  so  far  as  applicable  to  policy 
No.  323,792,  is  erroneous,  and  should  be  reversed;  and,  as 
the  findings  are  full  and  complete,  the  court  below  should 
be  directed  to  enter  judgment  in  favor  of  plaintiff  and 
against  tlie  defendant  for  the  amount  due  upon  policy  No. 
323,792,  viz.,  for  ten  thousand  dollars,  and  interest,  less  the 
amount  of  two  annual  premiums  of  four  hundred  and 
ninety-nine  dollars  each,  and  interest  thereon  from  the  date 
when  they  respectively  fell  due,  viz.,  June  i,  1889,  and  June 
I,  1890,  and  without  costs  to  either  party  on  this  appeal. 

Haynes,  C,  and  Bislcher,  C,  concurred. 

For  flie  reasQps  given  in  the  foregoing  opinion  the  judg- 
ment of  the  court  below  in  favor  of  defendant  upon  policy 
of  insurance  No.  323,793  is  affirmed.  It  is  further  adjudged 
that  the  judgment  of  the  court  below  in  favor  of  the  defend- 
ant upon  policy  No.  323,792  be,  and  the  same  is  hereby,  re- 
versed, and  the  court  below  directed  to  enter  judgment  in 
favor  of  plaintiff  and  against  the  defendant  for  the  amount 
due  on  said  policy  No.  323,792,  to  wit,  ten  thousand  dollars, 
and  interest  thereon,  less  the  amount  of  two  annual  pre- 
miums of  four  hundred  and  ninety-nine  dollars  each,  and 
interest  thereon  from  the  date  when  they  respectively  fell 
due,  viz.,  June  i,  1889,  and  June  i,  1890,  and  that  the  parties 
pay  their  own  costs  on  this  appeal. 

Harbison,  J.,  Garoutt«,  J.,  PAtttsoN^  J. 
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[No.  18210.  Department  Two.— March  15.  1«94.] 

LOUIS  BRAVERMAN,  Respondent,  v.  THE  FRESNO 
CANAL  AND  IRRIGATION  CO.,  Appellant. 

N*w  Trial — Btatbmbnt — ^Instruction — Spscipigationb  or  Bsbok — Af- 
PBJLi.. — Where  an  instruction  objected  to  Is  not  embodied  In  toe 
■tatlnff  or  substantive  part  of  the  statement  on  motion  for  a 
new  trial,  but  is  merely  incorporated  in  the  speciflCatlons  ot 
error,  coupled  with  the  statement  that  it  was  flrlven  acr&inst 
the  objection  of  the  appellant.  It  cannot  be  r«vlowed  upon  ap* 
peal,  there  not  beins  a  sufficient  record  to  show  that  It  was 
ffiven  or  excepted  to. 

Ii.»Omca  OF  SPBCincATiONS. — ^The  specification  of  the  partleolar 
errors  upon  whioh  the  moyinff  party  will  rely,  although  an 
essential  part  of  the  statement,  is  the  act  of  the  attomejp  an- 
nexed to  the  statement  or  bill  of  exceptions,  for  the  purpose  ot 
pointing  out  particulars  in  which  errors  were  committed  at  the 
triaL 

m.— Subject  Mattir  or  SPBCxncATiON. — ^The  matters  to  which  any 
specifications  point  must  be  found  in  the  subetantlTe  part  of  the 
statement  or  bUl  of  ezoepttoni^  otherwise  they  oanaot  bo  eon- 
•Idored. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Fresno 
County,  and  from  an  order  den3ring  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the' court. 

George  B.  Church,  for  Appellant 

L.  L.  Cory,  for  Respondent 

Fitzgerald,  J. — ^This  is  an  action  for  damages  caused  to 
plaintiflF's  vineyard  by  an  overflow  of  water  from  the  canal  of 
defendant  through  its  alleged  negligence. 

The  case  was  tried  by  a  jury,  with  a  verdict  and  judgment 
for  plaintiff.  Defendant  appeals  from  the  judgment  and 
the  order  denying  its  motion  for  a  new  trial.     ' 

The  principal  ground  relied  on  by  appellant  for  a  reversal 
of  the  judgment  is  the  alleged  error  of  the  court  in  giving 
to  the  jury,  against  its  objection,  a  certain  instruction  relat- 
ing to  exemplary  damages. 

This  point,  however,  cannot  be  considered,  for  the  reason 
tfiat  the  stating  or  substantive  part  of  the  statement  contains 
no  such  instruction. 
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The  incorporation  of  the  instruction  complained  of  in  the 
assignment  of  errors,  coupled  with  the  statement  that  it  was 
given  against  the  objection  of  appellant,  is  not  sufficient  to 
show  tliat  such  instruction  was  given  or  excepted  to. 

The  specification  of  the  particular  errors  upon  which  the 
moving  party  will  rely,  although  an  essential  part  of  the 
statement,  is,  as  was  said  by  Mr.  Justice  Harrison  in  People 
V.  Faulke,  6  Cal.  219,  "the  act  of  the  attorney,  annexed  to 
the  bill  of  exceptions  after  the  trial,  and  for  the  purpose  of 
pointing  out  the  particulars  in  which  errors  were  com- 
mitted at  the  trial.  The  matters  to  which  such  specifications 
point  must  be  found  in  the  substantive  portion  of  the  bill  of 
excepions,  otherwise  tliey  cannot  be  considered." 

With  reference  to  the  remaining  errors  complained  of  it 
is  sufficient  to  say  that  they  are  either  immaterial  or  un- 
tenable. 

Let  the  judgment  and  order  be  affirmed. 

De  Haven,  J.,  and  McFarland,  J.,  concurred. 


[No.  20986.  In  Bank.— March  If,  1894.] 

THE   PEOPLE,    Respondent,   v.   GEORGE   ABBOTT, 
Appellant. 


Criminaii  Jjaw — ^Trial — Bribsrt  or  WiTNais — ^Intbbtioatioh  vt  Ootmr. 
If  the  circumstances  pending:  a  criminal  trial  are  such  as  to 
impress  the  court  with  a  suspicion  that  a  witness  has  been  tarn* 
pered  with  or  bribed  by  the  attorney  for  the  defendant,  the  tn- 
vestisration  of  the  matter  should  be  conducted  in  the  absence 
of  the  jury  in  order  that  the  jurors  migrht  not  be  influenced  In 
their  verdict  by  any  deyelopments  arising  from  such  Inyestiira* 
tlon. 

Id. — RBicABKS  IN  PsasBNCB  OF  JuRT — ^ESxcBPTioN. — An  Objection  to  re- 
marks made  by  the  trial  court  in  the  presence  of  the  jury, 
touchinsr  the  conduct  of  appellant's  attorney  In  regard  to  the 
bribery  of  a  witness,  will  not  be  considered  upon  appeal  where 
no  exception  was  noted  to  the  course  pursued  by  the  court. 

Id. — PossBSSioN  or  Stolkn  Propirtt  Unsxpxjlinv) — Burglary. 
— ^The  mere  possession  of  stolen  property  unex- 
plained by  the  defendant,  though  not  sufficient  to 
justify     a     conviction,    is    a     circumstance   tending    to   show 
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ffuilt,  and  the  accused  !■  bound  to  explain  the  pOBseaslon  In 
order  to  remove  the  effect  of  it  aa  a  circumstance  to  be  con- 
sidered in  connection  with  other  suspicious  facts  if  the  evidence 
discloses  any  such. 

lo. — INAPPROPBIATB  ExpiuEssxoN — ^INSTRUOTZON. — ^Tho  words  **a  circum- 
stance  tending  to  show  ffuilt"  would  be  a  more  appropriate 
expression  than  the  phrase  "a  ffuilty  circumstance"  as  applied 
to  the  possession  of  stolen  property,  yet  their  manifest  mean- 
ing is  the  same,  and  the  use  of  the  latter  expression  in  an  in- 
struction is  not  ffround  for  a  reversal  of  a  Judgment  of  convic- 
tion. 

In. — ^Appropriatbnxss  or  Instbuction — ^Possxssion  or  Pbopbrtt — Con- 
flict or  EviDENCB. — ^Where  there  is  direct  evidence  to  the  effect 
that  the  defendant  was  in  possession  of  the  property  stolen 
from  the  house  burglarised  at  about  the  time  the  burglary  was 
committed,  the  mere  fact  that  this  evidence  was  oontnullcted 
by  the  defendant  or  other  witness,  cannot  defeat  ths  right  of 
the  people  to  have  an  instruction  bearing  upon  the  quastlon  ot 
tne  possession  of  stolen  property  irlvon  to  the  Jury. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

C  C.  Stephens,  for  Appellant. 

Attorney  General  W.  H.  H.  Hart,  and  Deputy  Attorney 
General  William  H,  Layson,  for  Respondent 

Garoutte,  J. — ^The  appellant  was  convicted  of  burglary, 
and  appeals  from  a  judgment  and  order  denying  his  motior 
for  a  new  trial.  A  very  large  number  of  exceptions  were 
taken  by  appellant  during  the  progress  of  the  trial  which 
are  barely  alluded  to  in  his  brief.  We  have  received  no  aid 
from  that  source  in  the  examination  of  them,  and  after  giv- 
ing them  more  consideration  than  appellant's  counsel  appears 
to  have  done,  measured  by  his  brief,  we  find  nothing  justify- 
ing a  reversal  of  the  judgment. 

Complaint  is  made  of  certain  remarks  made  by  the 
trial  court  in  the  presence  of  the  jury  touching  the  con- 
duct of  appellant's  attorney  in  regard  to  the  bribery  of 
a  witness.  If  the  circumstances  were  such  as  to  impress 
the  court  with  a  suspicion  that  the  witness  had  been  tam- 
[)ered  with,  the  investigation  of  the  matter  should  have 
been    conducted    in    the    absence    of    the    jury    in    order 
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that  the  jurors  might  not  have  been  influenced  in  their  ver- 
dict by  any  developments  arising  from  such  investigation, 
but  no  exception  was  noted  to  the  course  pursued  by  the 
court,  and  for  that  reason  we  are  not  authorized  to  pass  upon 
the  merits  of  the  controversy.     (People  y.  Ah  Fook,  64  Cal 

382) 

The  court  gave  the  jury  the  following  instructions, 
which  it  is  claimed  do  not  state  the  true  rule  of  law :  "The 
mere  possession  of  stolen  property,  unexplained  by  the  de- 
fendant, however  soon  after  the  taking  is  not  sufficient  to 
justify  a  conviction.  It  is  merely  a  guilty  circumstance, 
which,  taken  in  connection  with  other  testimony,  is  to  deter- 
mine the  question  of  guilt."  And  again:  "If  the  jury  be- 
lieve from  the  evidence  that  the  property  mentioned  in  evi- 
dence was  stolen  from  the  premises  described  in  evidence, 
and  received  into  possession  of  the  defendant  shortly  after 
being  stolen,  the  failure  of  the  defendant  to  account  for  such 
possession,  or  to  show  that  such  possession  was  honestly  ob- 
tained, is  a  circumstance  tending  to  show  his  guilt,  and  the 
accused  is  bound  to  explain  the  possession  in  order  to  re- 
move the  effect  of  the  possession  as  a  circumstance  to  be  con- 
sidered in  connection  with  other  suspicious  facts,  if  the  evi- 
dence disclose  any  such." 

These  two  instructions  iare  in  effect  the  same.  The  prin- 
ciple embodied  therein  covers  the  same  ground,  and  we 
think  the  law  is  correctly  declared.  {People  v.  Etting,  99 
Cal.  577.)  "A  circumstance  tending  to  show  guilt"  would 
be  a  more  appropriate  expression  than  the  phrase  "a  guilty 
circumstance,"  yet  their  manifest  meaning  is  the  same.  The 
one  is  the  equivalent  of  the  other,  and  this  court  has  so  de- 
clared in  People  v.  Rodundo,  44  Cal.  541. 

It  is  further  claimed  that  these  instructions,  conceding 
them  to  be  sound  law,  were  not  apropos  to  the  case  dis- 
closed by  the  evidence.  We  think  the  circumstances 
of  the  case  justified  them.  There  was  some  direct  evi- 
dence to  the  effect  that  the  appellant  was  in  possession 
of   the    property    stolen    from    the   house   burglarized,    at 
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about  the  time  the  burglary  was  committed,  and  the  mere 
fact  that  this  evidence  may  have  been  contradicted  by  the 
defendant  or  other  witnesses  would  not  defeat  the  right  of 
the  people  to  have  an  instruction  bearing  upon  the  question 
of  the  possession  of  stolen  property  given  to  the  jury.  Of 
course,  before  the  jury  could  apply  that  principle  of  law  to 
the  defendant;  they  should  be  satisfied  that  he  in  fact  had 
possession  of  the  stolen  property ;  but  when  so  satisfied  from 
the  evidence,  the  legal  principle  should  weigh  against  him. 

There  is  nothing  further  in  the  record  demanding  our  at- 
tention. 

It  is  orderd  that  the  judgment  and  order  be  affirmed. 

Paterson,  J.,  McFarland,  J.,  and  Fitzgbrald^  J.,  con- 
curred. 


[No.    18228.   Department  Two.—Moreh  17.   1884.] 

POLY,  HEILBRON  &  CO.,  Risspondents,  v.  W.  M.  WII^ 
LIAMS,  Appellant. 

Action  U^k  Contbact — CoxrsrmacLAiu — ^Toht — Trbbpam — ^PMOBaaK— 
In -an  action  upon  a  promissory  note,  a  defendant  mar  mtt  up 
a  oounterclaim  for  an  indebtedness  upon  an  account  for  narsorj 
stock,  conslstiner  of  fruit  trees  and  ffrapevlnes  eaten  up  and 
destroyed  by  the  hoffs.  cattle,  and  horses  of  the  plalntUta,  be- 
fore the  commencement  of  the  action,  whicfh  the  plaintiffs 
promised  and  agrreed  to  pay  to  the  defendant. 

Id. — PROMiSB  TO  Pat  Statbd  Daicagis. — ^While  a  counterclaim  sound- 
ing in  tort  cannot  be  set  up  as  a  defense  to  an  action  arising 
upon  contract,  yet  a  promise  or  agrreement  to  pay  a  stated  sum 
of  money  in  full  satisfaction  of  damages  resulting-  from  a  tort 
becomes  a  matter  arising'  upon  contract,  and  as  such  may  be 
properly  pleaded  as  a  counterclaim  to  an  action  founded  upon 
contract. 

Id. — Express  PROicisa. — Proof  of  an  express  promise  or  agreement 
is  necessary  in  order  to  sustain  such  counterclaim. 

Id. — Pleading — Implied  Pbomise — Express  Promise. — ^An  implied 
promise  is  a  mere  conclusion  of  law,  and  the  facts  from  which 
such  promise  is  implied  must  under  our  system  of  pleading 
be  stated;  but  the  rule  is  different  in  the  case  of  an  express 
promise,  which  Is  an  ultimate  fact,  and  must  be  pleaded  as 
such,  though  the  word  "express"  Is  not  necessary  to  be  used 
in  pleading  the  promise.  When  a  promise  .is  alleged  in  a  plead- 
ing, it  must  be  held  to  be  express. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  Fresno 
County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 
/.  P.  Strother,  for  Appellant. 
H,  H.  Welsh,  for  Respondent 

FiTZGBRALD^  J. — This  action  was  brought  by  plaintiffs  to 
recover  on  a  certain  promissory  note  executed  to  them  by 
the  defendant 

Defendant,  in  his  answer,  set  up  a  counterclaim,  alleg- 
ing ''that  the  plaintiffs  are  indebted  to  the  defendant  in  the 
sum  of  twelve  hundred  dollars  upon  an  account  for  nursery 
stock,  consisting  of  fruit  trees  and  grapevines  eaten  up  and 
destroyed  by  the  hogs,  cattle,  and  horses  ot  the  plaintiffs, 
during  the  year  of  1892,  prior  to  the  commencement  of  this 
action,  at  the  county  of  Fresno,  and  state  of  California, 
which  the  plaintiffs  then  and  there  promised  and  agreed  to 
pay  the  defendant/' 

"That  no  part  thereof  has  been  paid,  and  that  the  said 
sum  of  twelve  hundred  dollars  is  now  due  and  owing  .to  the 
defendant  from  the  plaintiffs." 

Plaintiffs  demurred  to  that  part  of  the  answer  pleading  a 
counterclaim  and  at  the  same  time  moved  the  court  to  strike 
it  out 

The  demurrer  was  sustained,  and  the  motion  granted,  and, 
upon  defendant  declining  to  amend,  the  case  was 
tried  by  the  court  without  a  jury,  and  judgment  given  for 
plaintiffs. 

This  appeal  is  taken  by  the  defendant  from  the  judgment 
and  the  order  denying  his  motion  for  a  new  trial. 

The  only  question  necessary  to  be  determined  on  this  ap- 
peal is,  did  the  counterclaim  set  out  in  the  defendant's  an- 
swer state  a  cause  of  action  arising  upon  contract,  and  exist- 
ing at  the  commencement  of  the  action,  within  the  meaning 
of  the  provisions  of  subdivision  2  of  section  438  of  the  Code 
of  Civil  Procedure. 
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It  is  contended  by  respondents  that  the  alleged  counter- 
claim is  based  entirely  upon  an  alleged  trespass,  from  which 
no  contraptual  liability  can  be  implied 

This  contention  cannot  be  sustained. 

While  it  is  true  that  a  counterclaim  sounding  in  tort  can* 
not  be  set  up  as  a  defense  to  an  action  arising  upon  contract, 
yet  it  is  equally  true  that  a  promise  or  agreement  to  pay  a 
stated  sum  of  money  in  full  satisfaction  of  damages  resulting 
from  a  tort  becames  a  matter  arising  upon  contract,  and,  as 
such,  may  be  properly  pleaded  as  a  counterclaim  to  an  action 
founded  upon  contract. 

The  counterclaim  herein,  although  somewhat  informally 
pleaded,  states  a  valid,  express  promise  by  plaintiffs  to  pay 
to  the  defendant  the  sum  of  twelve  hundred  dollars  upon  an 
account  for  nursery  stock  destroyed  as  all^:ed.  It  may  be 
that  the  facts  constituting  the  trespass  were  stated  merely 
for  the  purpose  of  showing  a  consideration  for  the  promise 
and  agreement  alleged,  and  not  for  the  purpose  of  raising  an 
implied  promise  therefrom  from  as  claimed  by  respondents. 

An  implied  promise  is  a  mere  conclusion  of  law,  and  the 
facts  from  which  such  a  promise  is  implied  must,  under  our 
system  of  pleading,  be  stated.  But  the  rule  is  different  in 
the  case  of  an  express  promise,  for  such  a  promise  is  an  ulti- 
mate fact  and  must  be  pleaded  as  such.  Nor  is  the  word 
"express"  necessary  to  be  used  in  pleading  a  promise,  for  the 
reason  that  when  a  promise  is  alleged  in  a  pleading  it  must 
be  held  to  be  express.  And  proof  of  an  express  promise  or 
agreement  is  necessary  in  order  to  sustain  the  counterclaim 
pleaded  herein. 

'  From  these  views  it  is  clear  that  the  court  below  erred  in 
sustaining  the  demurrer  and  granting  the  motion  to  strike  out 
that  part  of  the  answer  setting  up  a  counterclaim,  for  which 
error  the  judgment  and  order  are  reversed. 

De  Haven,  J.,  and  McFarland,  J.,  concurred. 
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[No.   16076.     Department  One.— March   2t>.    1894.] 

L.  HICKS,  Petitioner,  v.  W.  T.  MASTEN,  Judge  of  the 
Superior  Court  of  Lassen  County,  Respondent. 

BILL  OF   EZCaPTXONl — NOTICB  Or  PMHONTATION — WATrUL — ^The   WlltteB 

notice  of  the  presentation  of  a  proposed  bill  of  ezoeptions.  ana 
the  amendments  thereto  to  the  Judffe  for  settlement,  provided 
for  in  section  660  of  the  Code  of  Civil  Procedure,  is  for  the 
benefit  of  the  adverse  party,  and  may  be  waived  by  him. 

lo. — ^Fazlurb  to  Objict  Pbomptly — Dutt  of  Coubt. — ^The  party  or  at- 
torney who  seeks  to  avail  himself  of  the  want  of  written  notice 
of  the  presentation  for  settlement  of  a  bill  of  exceptions  and 
the  amendments  thereto,  or  of  any  technicality  not  affecting  his 
substantial  rlffht,  must  be  held  to  a  prompt,  consistent  ard 
exact  assertion  of  such  technical  rierht;  and  the  failure  to  ol>* 
Jeot  on  account  of  such  want  of  notice  at  the  time  when  the 
court  fixed  a  date  for  the  settlement,  and  requested  the  at* 
tomey  proposing  the  amendments  to  be  present,  and  his  assent 
implied  in  the  statement  that  he  would  **be  on  hand,"  is  a 
waiT«r  of  any  other  or  different  notice,  and  the  court  should 
proceed  to  the  settlement  of  the  bill  at  the  time  designated,  not- 
withstanding written  objections  then  urared  to  the  settlement 
for  want  of  written  notice  of  the  presentation. 

Id. — ^BCandamus.— AfanJamMj  will  lie  to  compel  the  settlement  of  a 
bill  of  exceptions  prepared  in  time,  which  the  Judffe  has  re« 
fused  to  settle  on  account  of  an  objection  of  the  opposite  party 
for  want  of  written  notice  of  presentation,  which  has  bean 
waived  by  him. 

Appucation  to  the  Supreme  Court  for  a  writ  of  num- 
damus  to  the  judge  of  the  Superior  Court  of  Lassen  County. 

The  facts  are  stated  ip  the  opinion. 

Goodwin  &  Goodwin,  for  Petitioner. 
Spencer  &  Raker,  for  Respondent 

Haynes,  C. — ^This  is  an  original  application  to  this  court 
for  a  writ  of  mandate  requiring  the  respondent  to  settle  a 
bill  of  exceptions. 

Petitioners  were  defendants  in  an  action  tried  before 
respondent  and  a  jury  in  said  superior  court,  wherem  one 
J.  F.  Sharp  was  plaintiff.  A  verdict  was  rendered 
aeainst  petitioners,  and  a  judgment  was  entered  thereon. 
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Petitioners  served  upon  Sharp's  attorneys  a  proposed  bill  of 
exceptions,  and  on  April  5,  1892,  amendments  thereto  were 
served  upon  petitioners*  attorneys.  On  April  9th  the  original 
proposed  bill  was  left  with  the  judge  at  his  chambers,  and  on 
the  following  day  the  proposed  amendments,  and  certain  ob- 
jections which  were  served  by  Sharp's  attorneys,  were  also 
left  in  the  judge's  chambers.  On  the  nth,  in  open  court,  one 
of  Sharp's  attorneys  being  present,  counsel  for  petitioners  re- 
quested the  court  to  fix  a  time  for  the  settlement  of  the  bill 
of  exceptions,  "and  the  judge,  from  the  bench,  stated  that  the 
bill  of  exceptions  and  objections  to  settlement,  and  proposed 
amendments  to  the  bill  in  the  case  of  Sharp  v.  Hoffman,  had 
been  left  with  him  for  settlement  and  were  in  his  chambers, 
and  that  he  would  proceed  to  settle  the  same  on  the  twelfth 
day  of  April,  1892,  at  10  o'clock  a.  m.  at  his  chambers,  and  re- 
quested both  parties  to  be  present  at  that  time" ;  and  Sharp's 
attorney  then  stated  he  would  be  "on  hand." 

No  written  notice  of  the  presentation  of  the  proposed  bill 
and  amendments  was  served  by  the  moving  party.  An  in- 
quiry was  made  by  counsel  for  petitioners  of  Sharp's  attorney 
at  the  time  the  amendments  were  served,  whether  they  could 
settle  the  same  some  day  that  week,  to  which  the  reply 
was  made  by  Sharp's  attorney  that  "he  didn't  see  how  they 
could." 

At  the  time  fixed  by  the  court  the  attorneys  of  both  par- 
ties were  present,  and  Sharp's  attorney  then  presented 
written  objections  to  settling  the  bill  upon  several 
grounds  therein  stated,  but  which,  in  fartt,  covered  but  two 
points,  viz:  I.  That  the  proposed  bill  of  exceptions  was 
not  prepared  and  served  in  time;  and  2.  That  the 
five  days'  notice  in  writing  required  by  the  code,  of  the 
presentation  to  the  judge  for  settlement,  had  not  been 
given,  and  upon  the  latter  ground  the  judge  made  a 
written  ruling  or  order  sustaining  the  last  objection, 
and  refused  to  settle  the  bill.  The  attorney  for  the 
moving  party  then  requested  the  judge  to  shorten  the 
time   of   written    notice   to   three   days,  so  that  the  setde- 
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ment  of  the  bill  might  be  had  within  the  ten  days  named  in 
the  statute.  This  the  judge  refused  to  do,  upon  the  ground 
"that  he  had  no  power  to'  do  so,  and  because  he  had  no 
jurisdiction."  The  attorney  for  the  moving  party  on  the 
same  day  served  a  written  notice  that  he  would  present 
said  proposed  bill  and  amendments  to  the  judge  on  the 
i8th  of  the  same  month  for  settlement,  and  then  asked  the 
judge  to  continue  the  matter  until  that  day,  which  request 
was  also  denied,  and  on  the  i8th  counsel  for  both  parties 
being  present,  and  the  objections  renewed,  the  judge  re- 
fused to  settle  the  bill,  and  hence  this  application  for  a  writ 
of  mandate. 

It  is  clear  that  petitioners,  within  the  time  required,  took 
steps,  though  irregularly,  to  have  their  bill  of  exceptions 
settled. .  Their  fault  was  not  delay,  or  an  utter  neglect  to 
do  any  thing  towards  securing  the  settlement,  but  in  not 
taking  the  proper  step.  The  written  notice  provided  for 
in  section  650  of  the  Code  of  Civil  Procedure  is  for  the  ben- 
efit of  the  adverse  party,  and  may  be  waived  by  him.  No 
one  would  assert  that  if  he  appeared,  and  without  objection 
participated  in  the  settlement  of  the  bill,  that  he  could  be 
permitted  afterward  to  say  that  it  was  not  properly  settled, 
because  written  notice  was  not  given;  and,  therefore,  if  he 
consents  to  a  time  designated  by  the  court  or  judge  for 
the  settlement  he  should  not  be  permitted,  when  that  time 
arrives,  to  say  that  the  bill  should  not  be  settled,  because 
a  written  notice  had  not  been  served.  When  the  judge  an- 
nounced that  he  would  proceed  to  settle  the  bill  on  the  12th, 
at  an  hour  and  place  named,  and  requested  counsel  for  both 
parties  to  attend,  counsel  for  Sharp  said  he  would  be 
"on  hand."  It  is  true  that,  in  the  agreed  state- 
ment of  facts  upon  which  the  case  is  submitted  to 
this  court,  it  is  said  '*that  the  attorneys  for  said  Sharp 
did  not  appear  before  the  said  judge  pursuant  to  said, 
or  any,  notice,  but  appeared  specially  to  object  to  said 
settlement. 

The  time  at  which  the  want  of  notice  should  have 
been    urged    was    when    the  court  fixed  the  time  for  the 
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settlement  and  requested  him  to  be  present;  and  his  failure 
to  object  then,  and  his  assent,  implied  in  die  statement 
that  he  would  "be  on  hand/'  should  have  been  held  a  waiver 
of  any  other  or  diflFer^nt  notice.  Objections  of  this  char- 
acter should  be  made  at  the  earliest  opportunity,  or,  at 
least,  when  the  party  is  first  required  to  speak  in  relation 
to  it  If  he  intended  not  to  waive  the  notice  he  should 
have  objected  to  the  judge  proceeding  to  fix  the  time,  and 
stated  the  grounds  of  his  objection,  and  left  the  moving 
jparty  to  his  application  to  the  judge  to  shorten  the  time  of 
notice,  or  such  other  course  as  he  saw  proper  to  adopt 
The  court  should  have  proceeeded  to  the  settlement  of  the 
bill  at  the  time  designated.  The  party  or  attorney  who 
seeks  to  avail  himself  of  a  technicality. not  affecting  a  sub- 
stantial right  must  himself  be  held  to  a  prompt,  consistent, 
and  exact  assertion  of  such  technical  right 

Counsel  for  respondent  cites  Wills  v.  Rhen  Kong,  70 
Cal.  548,  to  the  proposition  that  "the  judge  having  once 
refused  to  settle  the  statement,  the  matter  was  ended  so 
far  as  that  officer  was  empowered  to  settle  it"  What  was 
there  said  was  upon  facts  which  justified  it.  It  was  said 
of  a  statement  presented  long  after  the  time  for  the 
service  of  a  statement  had  passed,  and  after  the 
court  had  refused  to  settle  a  prior  statement,  no  complaint 
as  to  the  refusal  to  settle  the  first  statement  appearing  in 
the  case. 

It  is  further  stated  4hat  mandamus  is  not  the  proper 
remedy,  as  the  remedy  is  by  appeal,  citing  Stonesifer  v. 
Armstrong,  86  Cal.  594,  and  Stonsifer  v.  Kilbum,  94 
Cal.  33.  In  those  cases  the  bill  of  exceptions  was  con- 
fessedly not  prepared  in  time,  and  the  moving  party 
applied  to  the  court  below  to  be  relieved  upon  the 
ground  of  mistake  and  excusable  neglect;  and,  as  that 
question  was  one  requiring  the  exercise  of  judicial  dis- 
cretion»  it  is  obvious  that  mandamus  would  not  lie  re- 
quiring the  court  to  relieve  against  the  mistake  or 
neglect,  and  that  an  appeal  was  the  proper  remedy. 
The     circumstances,  requiring    the     one     remedy     rather 
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than  the  other  are  quite  clearly  indicated  in  Careaga  v.  Per- 
nald,  66  Cal.  351,  353- 
A  writ  of  mandate  should  be  issued  as  prayed  for. 

Vanclief,  C,  and  Sbakls,  C,  concurred. 

•This  cause  having  been  regularly  heard  and  fully  con- 
sidered, it  is  ordered  that  a  peremptory  writ  of  mandate 
do  issue  against  the  respondent,  commanding  him  to  proceed 
and  settle  and  certify  the  bill  of  exceptions  as  prayed  for  in 
the  petition  herein. 

Harrison,  J.  Garoutte,  J.,  Patterson,  J. 


INo.   18«0«.    Departmeut  On*.— Maroh  JO.  1«»4.1 

THE  PEOPLE  EX  rEl.  W.  B.  BROWN,  Appellant,  v. 
UNION  HIGH  SCHOOL  DISTRICT  OF  aOLANO 
COUNTY,  Respondent. 

Hi«B  SCHOOL  D«TR.c»-P«moN  OT  TautT«»-<»KP<«AT.  ^cr-^nd.r 
th.  act  of  the  ,e^.latur.  of  March  .0.  1891,  to  P'^'** J"' ^"^^ 
«rtab««hn.ent  of  hJ»h  .chool..  no  eorporato  act  of  th«  bo*'*  o» 
truatee,  of  th.  ..veral  «.hool  ditrlcU  unlUn.  to  form  a  union 
M»h  «.hool  dlatrict  i.  requlrod:  but  It  I.  •umcl.nt  that  a  m^ 
jori ty  of  the  truatee.  of  eaoh  of  th.  .ehool  dUtrlct.  ahan  .1^ 
he  petition  to  the  .upertntendent  of  «>hool.  for  t*".  fo«««on 
Of  the  union  high  aohool  dlatrlct.  though  not  '"thorUed  by 
„y  corporate  act.  or  r-oluUon  of  any  one  of  th.  board,  ot 
whool  trustees  of  which  the  signers  were  »«»»»•"• 

in    -PwmON   BT    RWID«NT   BLK!IOI»-CO»nWWIOnO.»  Of  SSATOm-JTh. 

^r.ectlon  of  th.  act  of  March  M.  18.1.  providing  that  t*. 
pt^tlon  or  J>e  trustees  shall  be  accompanied  by  ««»»^;'  P"'* 
«on  "for  t«  establishment  o*  such  high  school..  "•in>«d  »,^not 
leM  than  on.  hnndrod  resident  electors  of  suoh  school  dtatriot. 
doe.  not  require  that  the  petlUon  shall  b.  signed  by  one  hundred 
indent  electors  In  each  of  the  common  school  «««tr.cts  o. 
which  the  proposed  high  school  district  Is  composed,  but  the 
wort,  ".uch  school  district"  refer  to  th.  propo..d  -n^lon  high 
school  district."  ^     ..  „         .  . 

to.  us.  or  "SUCH"  IN  STATtrn.-When  the  word  ".uch,"  U.M  in  a 
.tatute  precedes  a  noun  of  singular  number.  It  properly  relate, 
tt  th.  same  noun  in  the  same  number,  a.  ant«>.denUy  «- 
nressed  and  qualified,  and  especlaUy  t"  the  antec^I.nt  quallflca- 
«on  of  that  noun,  and  denotes  that  the  noun  which  It  pr«,ed.. 
U  to  be  understood  as  antecedently  quallfled. 
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Id. — ^Elbctzom  roE  HiOB  Sohooi/— MAJoairr  of  Vorai  Ca«t — CownBOC- 
TXOM  OF  Statutb. — The  provifllons  of  the  statute  that  the  oounty 
■ohool  euperintendent  shaU  call  an  eleeUon  in  each  achooi  dis- 
trict, and  that  the  officers  of  such  elecUons  shall  report  the 
result  to  him,  and  that  if  a  majority  of  such  votes  be  cast  in 
favor  of  a  hlffh  school,  the  superintendent  must  call  a  meetlns 
of  the  boards  of  school  trustees,  and  proceed  to  determine  the 
question  of  locating  the  hiffh  scHool,  do  not  require  that  there 
shall  be  a  majority  of  the  votes  cast  in  each  district  in  favor 
of  the  hiffh  school,  but  the  statute  is  properly  construed  to 
mean  a  majority  of  all  the  votes  cast  in  the  proposed  hl^h 
school  district, 

la — ^NBSLaoT  TO  Hold  Blbction  in  Onb  Dibtbxot. — ^The  election  bav- 
ins t>een  reirularly  called,  anu  all  the  persons  interested  liav* 
inff  been  duly  notified  of  the  time  and  places  at  which  they 
would  have  the  privilege  of  voting,  the  neglect  to  hold  an  elec- 
tion in  one  of  the  school  districts  does  not  vitiate  the  election* 

Id. — ^AppoiNTioDHT  OF  Qffigbbs  OF  Blbcziom— -PBasuKFTioif^ — If  tlM  re- 
quisite number  of  inspectors.  Judges,  and  clerks  of  election  was 
not  appointed,  the  presumption  is,  in  the  absence  of  a  showing 
to  the  contrary,  that  the  deficiency  was  supplied  by  the  eUotors 
present  at  the  time  of  opening  the  polls. 


Appeal  from  a  judgment  of  the  Superior  Court  of  So- 
lano County. 

The  facts  are  stated  in  the  opinion. 

Attorney  General  W.  H.  H.  Hart,  and  Crouch  &/idms- 
ton,  for  Appellant 

George  A.  Lamont,  and  John  M.  Gregory,  for  Re- 
spondent. 

Vanclisi^,  C. — ^Information  in  the  nature  of  quo  war- 
ranto, filed  by  the  attorney  general  in  the  superior  court  of 
Solano  county,  charging  that  the  defendant  wronguUy 
claims  and  exercises  the  franchises  of  a  duly  organized 
union  high  school  district,  under  an  act  of  the  legislature 
passed  March  20,  1891,  entitled,  "An  act  to  provide  for  the 
establishment  of  high  schools  in  the  state  of  California.'^ 
(Stats.  1891,  p.  182.) 

A  demurrer  to  the  information  on  the  ground  that  it 
does  not  state  sufficient  facts  was  sustained  by  the  court 
The  plaintiff  declining  to  amend,  judgment  was  rendered 
for  defendant,  from  which  plaintiff  brings  this  appeal. 
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The  first  section  of  the  act  provides  that  two  or  more 
adjoining  school  districts  may  "unite  and  form  a  union 
high  school  district,  for  the  purpose  of  establishing  and 
maintaining  a  high  school  therein." 

The  second  section  enacts  that  "When  ....  a  majority 
of  the  trustees  of  two  or  more  adjoining  school  districts 
shall  unite  in  a  petition  to  the  county  superintendent,  accom- 
panied by  a  petition  for  the  establishment  of  such  high 
schools,  signed  by  not  less  than  one  hundred  resident  electors 
of  such  ....  school  districts,  it  shall  be  the  duty  of  the 
county  school  superintendent,  within  twenty  days,  to  call 
an  election,  and  appoint  the  officers  to  conduct  the  same, 

for  the  determination  of  such  question Said  election 

shall  be  conducted  in  the  manner  prescribed  by  law  for  con- 
ducting school  elections.'* 

Section  third  provides:  "If  a  majority  of  such  votes 
cast  be  in  favor  of  high  school,  it  shall  be  the  duty  of  the 
county  superintendent  to  call  a  meeting  of  the  ...  . 
boards  of  school  trustees  uniting,  within  fifteen  days,  ten 
days'  notice  of  which  shall  be  given  to  each  member  of 
each  board,  in  writing,  by  the  county  superintendent.  At 
such  meeting  the  question  of  locating  the  high  school  shall 
be  determined." 

The  defendant  district  is  composed  of  eight  adjoining 
school  districts  of  Solano  county. 

It  is  contended  by  appellant  that  the  information  shows 
noncompliance  with  some  of  the  essential  requirements  of 
the  act  expressed  in  the  above  extracts  therefrom,  by  reason 
whereof  the  union  district  was  never  organized  as  a  cor- 
poration, and  therefore  that  the  court  erred  in  sustaining 
the  demurrer. 

I.  While  it  is  admitted  that  a  majority  of  the  trustees 
of  each  of  the  eight  school  districts  signed  the  petition 
to  the  superintendent  of  schools  for  the  formation 
of  the  union  high  school  district,  it  appears  that  such  sign- 
ing was  not  authorized  by  any  corporate  act  or  resolution 
of  any  one  of  the  boards  of  :chool  trustees  of  which 
the  signers  were  members;    and  it  is  claimed    that    this 

CI.  CUU— -42 
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was  a  defect  in  the  procedure  which  vitiates  the  organiza- 
tion of  the  tuiion  district. 

No  corporate  action  of  the  boards  of  trustees  of  the 
several  school  districts  was  necessary.  The  act  requires 
only  "a  majority  of  the  trustees  of  two  or  more  adjoining 
school  districts''  to  unite  in  a  petition.  In  this  case  a  ma- 
jority of  the  trustees  in  each  of  the  eight  school  districts 
composing  the  proposed  union  district  united  in  the  peti- 
tion, which  was  even  more  than  is  expressly  required  by 
the  law,  though  the  legislature  probably  intended  that  a 
majority  of  the  trustees  of  each  district  should  unite  in  the 
petition,  as  they  did. 

2.  The  second  section  provides  that  die  petition  of  die* 
trustees  shall  be  accompanied  by  another  petition  '"for  the 
establishment  of  such  high  schools,  signed  by  not 
less  than  one  hundred  resident  electors  of  such  school 
district." 

In  this  case  the  accompanying  petition  was  signed  by 
one  hundred  and  seven  resident  electors  of  the  proposed 
high  school  district,  but  appellant  contends  that  this 
was  not  a  compliance  with  the  law,  and  that  it  should 
have  been  signed  by  one  hundred  resident  electors 
of  each  school  district  composing  the  proposed  union 
district. 

The  question  is  whether  the  phrase,  "such  school  district," 
relates  to  the  proposed  high  schocd  district,  or  to  each  of 
the  common  school  districts  of  which  the  proposed  high 
school  district  is  composed. 

When  the  word  "such"  precedes  a  noun  in  the  singular 
number,  as  in  this  case — "such  school  district" — ^it  partakes 
of  the  nature  of  a  pronoun  as  well  as  that  of  an  adjective 
(pronominal  adjective),  and  properly  relates  to  the  same 
noun  in  the  same  number  as  antecedently  expressed  and 
qualified;  and  especially  to  the  antecedent  qualification  of 
that  noun ;  and  denotes  that  the  noun  which  it  precedes  is  to 
be  understood  as  antecedently  qualified.  In  the  statute  un- 
der consideration,  the  singular  compound  noun  "school-dis- 
trict" is  found  to  precede  the  word  "such**  twice ;  but  quali- 
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fied  in  both  instances  by  the  words,  "union  high/'  thus: 
"union  high  school  district";  and  to  this  qualification  it  is 
that  the  pronominal  adjective,  "sych/'  relates  as  its  ante- 
cedent, thus  making  it  quite  clear  that  the  phrase — ^"such 
school  district"  means  the  "union  high  school  district/'  and 
not  the  school  districts  of  which  it  is  composed,  and  which 
are  antecedently  expressed  in  the  plural  only.  And  this 
conclusion  is  considerably  strengthened  by  the  improbability 
that  the  legislature  assumed  that  each  of  the  school  dis* 
tricts  entitled  to  unite  in  the  formation  of  a  high  school  dis- 
district  contained  one  hundred  resident  electors;  since  a 
common  school  district  may  contain  only  ten  families  and 
only  fifteen  census  school  children.  (Pol. .  Code^  sec. 
1577.) 

3.  The  act  requires  the  county  school  superintendent, 
within  twenty  days  after  die  receipt  of  the  petitions,  to 
call  an  election,  and  to  appoint  cheers  to  conduct  the  same, 
and  also  to  give  notice  of  such  election  by  posting  not  less 
than  three  notices  "for  each  district  concerned,  one  of 
which  shall  be  upon  the  school  house  in  each  district  at 
least  ten  days  before  said  election";  and  that  "said  election 
shall  be  conducted  in  the  manner  prescribed  by  law  for 
conducting  school  elections."  The  law  further  provides: 
"It  shall  be  the  duty  of  the  officers  of  such  elections  to  re- 
port the  result  of  such  elections  to  the  county  superin- 
tendent of  schools.  If  the  majority  of  such  vote  be  cast  in 
favor  of  a  high  school,  it  shall  be  the  duty  of  the  county 
superintendent  to  call  a  meeting  ....  of  the  boards  of 
school  trustees  uniting,  within  fifteen  days,  ten  days'  notice 
of  which  shall  be  given  to  each  member  of  each  board,  in 
writing,  by  the  county  superintendent.  At  such  meeting  the 
question  of  locating  a  high  school  shall  be  determined." 

An  election  was  called  and  notice  thereof  given  as 
required  by  the  act.  In  each  of  six  of  the  com- 
mon school  districts  a  majority  of  the  votes  cast  were  in 
favor  of  the  high  school;  in  one  the  majority  of  vote*; 
was  opposed  to  the  high  school,  and  in  one  no  election 

Digitized  by  CjOOQIC 


66o  People  v.  School  District.  [ioi  CaL 


was  hdd;  but  a  majority  of  all  the  votes  cast  at  the  election 
was  in  favor  of  the  high  school. 

Counsel  for  appellant  contend  that,  to  authorize  the  or- 
ganization of  the  high  school,  it  was  necessary  that  an  elec- 
tion should  have  been  held  in  each  of  the  eight  districts, 
and  that  a  majority  of  the  votes  cast  in  each  should  have 
been  in  favor  of  the  high  school ;  although  they  admit  that 
it  is  not  so  expressed  in  the  statute. 

The  statute  provides  that  the  superintendent  shall  "call 
an  election  ....  for  the  determination  of  such  ques- 
tion"; and  "if  a  majority  of  such  votes  be  cast  in  favor 
of  a  high  school,"  the  superintendent  must  call  a  meeting 
of  the  boards  of  school  trustees,  and  proceed  to  deter- 
mine the  question  of  locating  the  high  school  I  think 
the  court  below  did  not  err  in  construing  this  to  mean 
a  majority  of  all  the  votes  cast  in  the  proposed  high 
school  district. 

The  election  having  been  regularly  called,  and  all  per- 
sons interested  having  been  duly  notified  of  the  time  and 
places  at  which  they  would  have  the  privilege  of  voting, 
their  neglect  to  hold  the  election  at  one  of  the  eight  places 
designated  did  not  vitiate  the  election.  Such  neglect  indi- 
cated only  that  the  electors  of  the  precinct  at  which  no  elec- 
tion was  held  were  indifferent  as  to  the  result  It  would 
hardly  be  contended  that  the  neglect  or  failure  of  the 
electors  to  hold  an  election  for  county  officers  in  one  of  the 
several  election  precincts  of  the  county  would  vitiate  the 
election,  or  that  an  illegal  election  in  one  precinct  would 
have  that  effect. 

4.  It  is  contended  that  the  election  was  not  "conducted" 
in  the  manner  prescribed  by  law  for  conducting  school  elec- 
tions, in  that  it  "was  conducted  by  one  inspector  and  two 
judges"  appointed  by  the  superintendent  in  each  sdiool 
district. 

For  the  election  of  school  trustees,  section  1596  of  the 
Political  Code,  as  amended  March  20,  1891,  in  force 
when  the  election  in  question  was  held,  provided:  'The 
trustees  must  appoint  the  inspectors,    judges,    and    derks 
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of  election;  if  none  are  so  appointed,  or  if  they  are  not 
present  at  the  time  of  opening  the  polls,  the  electors  present 
may  appoint  them." 

If  the  requisite  number  of  inspectors,  judges,  or  clerks 
was  not  appointed,  the  presumption  is,  nothing  to  the  con- 
trary being  alleged  in  the  information,  that  the  deficiency 
was  supplied  by  the  electors  present  at  the  time  of  opening 
the  polls. 

5.  As  I  think  the  foregoing  properly  disposes  of  all  the 
points  made  by  appellant,  it  is  not  necessary  to  consider  the 
point  made  by  respondent  that  if  there  were  any  irregulari- 
ties in  the  proceeding  to  organize  the  high  school  district, 
they  were  validated  by  the  tenth  subdivision  of  section  167 1 
of  the  Political  Code,  as  amended  by  the  act  of  March  23, 
1873.    (Stats.  1873,  P-  276.) 

My  conclusion  is  that  the  judgment  of  the  lower  court 
should  be  affirmed. 

Searls,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Paterson,  J. 


tNo.  18229.  Department  One.— March  SI,  1894.] 

ADDIE  M.  CURTIS,  Appellant,  v.  ABBIE  M.  UNDER- 
WOOD ET  al..  Respondents. 

Probata  of  Will— Pubucatiok  op  Noticb— OONTiMiTANca  of  Hsaring — 
NoTTCB  TO  HSIB8 — ^JuMSDiCTiON. — ^The  Superior  courts  have  juris- 
diction of  the  subject  matter  on  the  probate  of  wills,  and  when 
notice  has  been  duly  given  by  publication  to  absent  and  un- 
known heirs,  this  substituted  service  fflves  to  the  court  juris- 
diction over  their  persons  as  fully  as  Is  srlven  by  service  of  a 
summons  In  an  ordinary  civil  action,  and  the  hearing*  of  the 
cause  may  be  contfhued  for  the  purpose  of  procuring  service  ot 
summons  upon  the  heirs  within  the  state,  whose  places  of  resi- 
dence were  known,  without  the  necessity  of  republlphing  tho 
notice. 

to. — ^Jurisdiction — ^Postpokvmvnt  of  Hmajuno. — ^The  jurisdiction  to 
hear  and  determine  a  cause  or  proceeding  Involves  the  power 
to  postpone,  for  good  cause,  the  time  of  hearing,  unless  pro- 
hibited by  the  statute. 
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Id.*— Final  DBoitzoN — Failubb  to  Appsau — ^Where  the  notice  of  the 
probate  of  a  will  required  by  the  code  has  been  riven  and 
served,  the  court  requires  Jurisdiction  to  hear  and  determine  as 
to  the  probate  of  the  wlU,  and  if  the  will  U  admitted  to  pro- 
bate,-and  no  appeal  Is  taken  from  the  order,  its  action  becomes 
final  and  conclusive  upon  the  parties. 

ID. — CoNTisT  or  WiLXi— BtTOPPBL  OP  WIDOW. — ^Whcrc  a  will  declares 
all  of  the  property  of  the  testator  to  be  his  separate  property, 
and  bequeathes  a  specified  sum  to  his  widow  aa  well  as  an 
allowance  pendinir  the  dosing  of  the  estate;  and  the  property 
has  been  distributed  by  a  decree  to  which  the  widow  was  a 
party,  she,  havlnff  received  all  the  benefits  provided  In  the  will 
for  her,  is  estopped  from  contesting  its  validity. 


Appeal  irom  a  judgment    of    the    Superior    Court    of. 
Calaveras  County,  and  from  an  order  denying  a  new  triaL 

JThe  facts  are  stated  in  the  opinion. 
Louttit,  Woods  &  Levinsky,  for  Appellant 

The  order  of  the  court  that  due  notice  be  given  to  the 
heirs  was  equivalent  to  an  express  direction  that  notice 
should  be  given  by  publidition  and  by  mailing  as  required  by 
the  code.  (McCrea  v.  Haraszihy,  51  Cal.  146;  See  Code 
Civ.  Proc.,  sees.  1303,  1304.)  There  was  no  publication  by 
the  clerk  in  which  November  7,  1885,  was  named  as  the  day 
on  which  said  matter  would  be  heard.  The  publication  of 
the  so-called  notice  of  continuance  signed  by  Ira  Hill  Reed 
as  attorney  is  no  official  publication,  and  is  no  notice  whatso- 
ever. {People  v.  BaUhache,  52  Cal.  310;  People  v.  Wil- 
Hams,  64  Cal.  92.)  The  notice  was  not  in  compliance  with 
the  statute  or  the  order  of  the  judge  and  is  wholly  insuffi- 
cient to  confer  jurisdiction.  (Randolph  v.  Bayue,  44  Cal. 
370;  Williams  v.  Sacramento  County,  58  Cal.  237.)  When 
the  statute  requires  that  certain  persons  shall  be  notified, 
such  provisions  must  be  complied  with  in  order  to  give 
the  court  jurisdiction.  {Randolph  v.  Bayue,  44  Cal.  370.) 
Proceedings  in  probate  courts  are  not  according  to  the 
course  of  the  common  law,  and  the  jurisdiction  is 
special  and  limited  in  dealing    with    estate   of    decedents. 
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(3  Redficld  on  Wills,  *  58,  59;  Stnith  v.  Rice,  11  Mass. 
507;  Smith  V.  Westerfield,  88  Cal.  376.)  It  is  a  well-set- 
tled principle  that  where  the  jurisdiction  is  special  and 
limited  all  presumption  as  to  regularity  ceases,  and  the  bur- 
den of  establishing  the  jurisdiction  is  thrown  upon  the  party 
who  invokes  the  benefit  of  its  decree  or  judgment.  (Free- 
roan  on  Judgments,  128,  sec.  127;  Jordan  v.  GibUn,  12 
Cal.  100;  Freeman  upon  Void  Judicial  Sales,  sec.  5.)  The 
service  upon  the  minor  heir  was  insufikient,  as  the  at- 
tempted personal  service  was  made  by  the  party  asking  for 
letters  testamentary,  who  was  disqualified  from  serving  the 
notice.  (  Code  Civ.  Proc.,  sees.  410,  1713.)  The  service 
being  insufficient,  the  subsequent  decree  can  be  collaterally 
attacked.  {Lyons  v.  Cunningham,  66  Cal.  42;  Maynard  v. 
MacCrellish,  57  Cal.  355;  Howard  v.  Galloway,  60  Cal. 
10;  Weil  v.  Bent,  60  Cal.  603.)  The  notice  for  publica- 
tion issued  by  the  clerk  named  October  24th  as  the  day  of 
hearing.  This  notice  could  not  be  changed  after  its  issu- 
ance and  its  publication.  (McMinn  v.  Wheekmd,  27  Cal. 
313.)  Even  if  the  wife  took  a  beneficial  interest  under  the 
will  she  was  entitled  to  one-half  of  the  community  prop- 
erty. (In  re  Gwin,  yy  Cal.  314;  In  re  GUmore,  81  Cal. 
240.)  The  decree  of  distribution  does  not  conclude  one 
who  claims  property  by  title  adverse  to  the  estate;  that  is, 
one  who  claims  in  community  right.  {In  re  Rowland,  74 
Cal.  523.)  The  plainti£F  here  claims  the  undivided  interest 
named  as  surviving  wife  of  the  community.  Her  un- 
divided interest  and  ownership  could  not  be  determined 
or  concluded  upon  a  proceeding  for  distribution.  (Afc- 
Leran  v.  Benton,  31  CsA.  30;  King  v.  La  Grange,  50  Cal. 
332;  Estate  of  Roland,  74  Cal.  520.)  Upon  the  death  of 
the  husband  the  wife  became  tenant  in  common  with  the 
child  in  the  community  property,  with  the  title  and 
right  of  entry,  and  could  maintain  ejectment  for  the 
whole  property  as  against  an  intruder,  or  action  to  quiet 
title,  as  against  cotenant,  or  any  other  person  holding 
and  claiming  adversely.     (McLeran  v.  Benton,  31  Cal.  30.) 
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Reddick  &  Salinsky,  for  Respondents. 

The  probate  of  the  will  and  the  proceedings  in  die  ad- 
ministration of  the  estate  were  regular  and  valid.  (See 
Code  Civ.  Proc.,  sees.  1303-06,  1963.)  By  reason  of  the 
decree  of  distribution  distributing  all  the  property  of  the 
estate  to  the  defendant  minor,  and  by  reason  of  the  plain- 
tiff accepting  her  share  and  benefit  of  the  estate  by  the  same 
decree,  she  is  estopped  from  claiming  the  property  in  con- 
troversy to  be  conmiunity  property.  {Noe  v.  Splivah,  54 
Cal.  207;  Morrison  v.  Bowman,  29  CaL  337;  see,  also, 
page  350;  Estate  of  Barton,  55  Cal.  87;  Estate  of  Stewart 
74  CaL  IOI.)  Plaintiff,  having  accepted,  under  the  will,  :*. 
legacy,  as  well  as  a  monthly  allowance,  she  is  estopped  from 
asserting  that  the  judgment  or  proceedings  probating  the 
will  by  which  she  obtained  this  money  and  benefits  is  illegal 
or  void.  {Simson  v.  Eckstein,  22  CaL  580;  Palmerton  v. 
Hoop,  131  Ind.  23;  Lewis  v.  Lichty,  3  Wash.  213;  McCiena- 
han  v.  West,  100  Mo.  309;  Denver  City  etc.  Water  Co.  v. 
Middaugh,  12  Col.  434;  Brewer  v.  Nash,  17  R.  I.  793;  Big- 
elow  on  Estoppel,  3d  ed.,  571-75;  7  Am.  &  Eng.  Ency.  of 
Law,  22;  Kile  v.  Totvn  of  Yellowhead,  80  111.  208;  Bell  v. 
Craig,  52  Ala.  215;  Felch  v.  Gilman,  22  Vt.  39;  Robertson 
V.  Bradford,  73  Ala.  116;  Hitchcock  v.  Railroad  Co.,  25 
Conn.  516;  Walker  v.  Mulvean,  76  111.  18;  Penn  v.  Heisy, 
19  111.  295;  Pursley  v.  Hays,  vj  Iowa,  310;  Bwnh  v.  Card, 
107  Ind.  577;  Webster  v.  Bebinger,  70  Ind.  14;  Sherman 
V.  McKeon,  38  N.  Y.  266;  Pool  v.  Breese,  114  IlL  594; 
Sewall  v.  Herbet,  37  La.  Ann.  155;  Sutton's  Appeal,  112  Pa. 
St.  598;  Ellis  v.  White,  61  Iowa,  644;  Robinson  v.  Jones,  68 
Miss.  794;  In  re  Torfler^s  Estate,  2iN.  Y.  S.  Rep.  135.) 

Searls,  C. — ^This  is  an  appeal  from  a  final  judgment  in 
favor  of  defendants,  and  from  an  order  of  the  court  deny- 
ing the  motion  of  plaintiff  for  a  new  trial. 

Plaintiff  IS  the  widow  of  Weeden  Underwood,  who 
since  the  death  of  the  latter  has  intermarried  with  one 
T.  F.  Curtis.  Plaintiff  and  said  Weeden  Undcrvood 
were  married   September  21,    1880.    Weeden   Underwood 
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died  October  3,  1885,  leaving  surviving  him  as  heirs  the 
plaintiflf  and  the  minor  child,  Abbie  M.  Underwood,  the  de- 
fendant herein. 

The  object  of  the  action  is  to  quiet  the  title  of  plaintifiF 
to  an  undivided  one-half  of  all  the  interest  of  Weeden 
Underwood  in  and  to  the.  land  r.nd  premises  described  in 
the  complaint,  upon  the  theory  that  it  was  the  community 
property  of  herself  and  of  her  deceased  husband,  the  said 
Weeden  Underwood,  to  the  one-half  interest  in  which  she 
succeeded  upon  his  death. 

The  answer  denies  all  right  and  title  of  plaintiff  in  and  to 
the  property ;  as  to  a  portion  thereof  pleads  title  in  the  infant 
defendant  acquired  by  her  since  the  death  of  her  father,  and 
as  to  the  residue  avers  it  to  have  been  the  separate  property 
of  Weeden  Underwood ;  that  he  died  testate,  and  that  by  his 
last  will  said  property  was  devised  to  his  daughter,  the  in- 
fant defendant;  that  the  will  was  duly  admitted  to  probate, 
and  such  proceedings  had  thereunder  that  by  the  decree  of 
distribution  said  property  was  by  the  decree  of  the  court  in 
probate  duly  distributed  to  the  infant  defendant 

A  copy  of  the  will,  the  order  admitting  the  same  to  pro- 
bate and  the  decree  of  distribution  thereunder  are  set  out 
and  made  a  part  of  the  answer. 

As  a  further  and  separate  answer  and  defense  to  the  action, 
for  the  purpose  of  invoking  an  estoppel  against  the  plain- 
tiff, defendant  averred  the  execution  of  a  last  will  by  Weeden 
Underwood  by  which  he  bequeathed  to  plaintiff  the  stmi 
of  two  thousand  dollars,  and  a  monthly  allowance  of  one 
hundred  dollars  per  month  not  to  exceed  two  years,  de- 
clared all  his  property  to  be  his  separate  property,  and  be- 
queathed and  devised  all  the  residue  thereof  to  the  infant 
defendant. 

The  answer  further  avers  the  death  of  Underwood,  the 
probate  of  the  will,  the  payment  to  and  acceptance  by  plain- 
tiff of  the  legacy  to  her,  etc. ;  the  distribution  of  the  prop- 
erty under  a  decree  of  the  probate  court,  etc. 

The  findings  are  in  favor  of  defendant.  So  far  as  these 
findinjs  are  to  the  effect   that    all     the   property  involved 
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in  the  action  was  separate  property  of  the  deceased  Weeden 
Underwood,  acquired  by  .him  before  his  marriage  to  the 
plaintiff,  or  purchased  and  paid  for  thereafter  with  the  pro- 
ceeds of  his  separate  property,  the  contention  of  appellant 
against  the  findings  is  unavailing,  for  the  reason  that  the 
evidence  is  ample  in  support  of  such  findings,  and,  in  the 
face  of  a  substantial  conflict  in  evidence,  the  facts  as  found 
must  stand. 

The  more  important  assignment  of  error  by  appellant  is 
founded  upon  the  claim  that  at  the  trial  the  court  erred  in 
admitting  in  evidence  the  record  of  the  probate  proceedings 
of  die  proof  of  the  last  will  and  administration  of  die  es- 
tate of  Weeden  Underwood,  deceased,  in  the  superior  court 
of  the  county  of  Calaveras. 

The  facts  essential  to  an  understanding  of  the  question  at 
issue  are  as  follows :  What  purported  to  be  the  last  will  of 
Weeden  Underwood  was  filed  with  the  clerk  of  the  superior 
court  in  and  for  the  county  of  Calaveras  on  the  sixth  day 
of  October,  1885. 

At  the  same  time  Edgar  B.  Moore,  named  in  said  will  as 
the  executor  thereof  filed  the  usual  petition  that  said  vrill  be 
admitted  to  probate,  and  that  letters  testamentary  issue 
to  him. 

In  said  petition  the  next  of  kin  and  hdrs  of  deceased  were 
alleged  to  be  the  plaintiff  herein  and  the  minor  defendant, 
the  latter  of  whom  was  stated  to  be  of  the  age  of  about  four 
years,  and  both  of  whom  were  stated  to  be  residents  of 
Calaveras  county.  Both  of  said  parties,  as  well  as  an  Odd 
Fellows'  lodge,  were  stated  to  be  devisees  under  the  vnlL 

On  the  same  day  an  order  was  made  by  the  supericM- 
judge,  appointing  October  24,  1885,  at  ten  o'clock  a.  m.,  at 
the  courtroom,  etc.,  as  the  time  and  place  for  proving  said 
will,  and  hearing  the  application  of  Moore  for  letters  tes- 
tamentary, etc.,  and  ordering  notice  to  be  given  by  the  clerk 
by  publication  in,  etc.,  for  not  less  than  ten  days  before  the 
heaiitig;  that  subpcenas  issue  to  the  subscribing  witnesses, 
and  that  notice  be  served  upon  the  heirs  residing  in  die 
county,  etc 
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A  cq)y  of  this  ordei*  of  the  superior  judge,  signed  by  the 
clerk,  was  published  in  the  Calaveras  Citijsen  from  Octo- 
ber loth  for  five  successive  weeks. 

On  the  twenty-fourth  day  of  October,  the  day  set  for  the 
hearing,  it  appearing  that  notice  had  not  been  served  upon 
the  heirs,  the  hearing  was,  by  an  order  of  the  court,  post- 
poned until  ten  o'clock  a.  m.  of  Saturday,  November  7, 
1885,  and  it  was  ordered  that  notice  be  given  to  the  heirs. 
On  the  same  day  a  copy  of  the  order  and  notice,  with  notice 
of  the  postponement,  was  served  upon  the  plaintiff,  who  ac- 
knowledged service  thereof  in  writing,  and  waived  all  fur- 
ther notice.  A  like  copy  was  on  the  same  day  served  upon 
the  infant  defendant  by  E.  B.  Moore. 

At  the  foot  of  the  notice  of  hearing,  as  published  in  the 
newspaper,  there  was  inserted  a  notice  of  the  postpone- 
ment of  the  hearing  by  order  of  the  court  until  Novem- 
ber 7th,  and  it  was  so  published  until  the  hearing.  Imme- 
diately tuider  the  notice  of  postponement,  as  published, 
was  the  name  "Ira  Hill  Reed,  attorney  for  estate,"  but 
whether  placed  there  as  the  author  of  the  notice, 
or,  as.  is  sometimes  done,  as  indicating  him  as  an 
attorney  in  the  case,  does  not  appear,  and  is  not  as  I 
think,  important. 

The  contention  of  appellant  is  that  the  statute  has  pre- 
scribed, in  explicit  terms  how  jurisdiction  may  be  acquired 
to  probate  a  will,  viz.,  by  publication  by  the  clerk,  and 
by  mailing  copy  of  same  notice  to  heirs  resident  in  the 
state,  or  by  personal  service  in  lieu  of  such  mailing;  that 
both  are  necessary  to  confer  jurisdiction;  hence  that  when 
on  October  24th  it  was  found  that  the  notice  had  not 
been  served  upon  the  heirs,  the  only  order  the  court 
could  properly  make  was  one  fixing  anew  a  day  for  the 
hearing,  and  requiring  notice  to  be  again  published  and 
served  upon  the  heirs,  and  that  not  having  done  so 
the  court  acquired  no  jurisdiction  in  the  case,  and  that 
all  its  subsequent  acts  in  the  premises  wer^  void  and 
of  no  effect. 
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We  regard  this  view  of  the  case  as  more  technical  than 
the  requirements  of  the  statute.  Jurisdiction  of  the  sub- 
ject matter  in  the  probate  of  wills  is  given  by  law  to  the 
superior  courts. 

The  statute  prescribes  the  method  by  which  the  court 
may  obtain  jurisdiction  of  the  persons  interested  in 
such  probate  proceedings.  Section  1303  of  the  Code  of 
Civil  Procedure  provides  that  when  the  petition  is  filed  and 
the  bill  is  produced,  the  clerk  of  the  court  must  set  the 
petition  for  hearing  by  the  court  upon  some  day  not  less 
than  ten  or  more  than  thirty  days  thereafter,  and  must 
publish  a  notice  of  the  hearing  in  a  newspaper  of  the 
county,  if  there  is  one  published;  that  it  shall  be 
published  at  least  ten  days,  and  if  in  a  weekly  paper,  it 
must  appear  therein  at  least  on  three  different  days  of  pub- 
lication, etc. 

Section  1304  provides  that  copies  of  the  notice  of  the  time 
appointed  for  the  probate  of  the  will  rilust  be  addressed  to 
the  heirs  resident  in  fhe  state,  and  forwarded  by  mail,  etc., 
and  then  provides  that  "personal  service  of  copies  of  die 
notice  at  least  ten  days  before  the  day  of  hearing  is  equiva- 
lent to  mailing.'' 

The  order  admitting  the  will  to  probate  recites  that  "due 
proof  being  made  that  notice  6as  been  duly  given  of  the 
time  appointed  for  proving  said  will  and  for  hearing  said 
petition  according  to  law,  to  all  parties  interested." 

The  notice  required  to  be  given  to  absent  and  unknown 
heirs  by  publication  was  complete  on  the  twenty-fourth  day 
of  October,  1885,  the  day  upon  which  the  cause  was  set  for 
hearing.  It  had  been  published  three  times  in  a  weddy 
newspaper  with  more  than  ten  days  between  the  first  and 
last  day  of  publication.  * 

This  was  a  compliance  with  the  requirement  of  the 
statute,  and  the  continuance  of  the  publication,  and  pub- 
lication of  postponement  of  'the  hearing,  while  eminently 
proper  as  calculated  .to  impart  notice  to  such  absent 
heirs,  is  not  required  by  any  positive  provisioo  of  tfie 
law. 
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As  to  such  absent  heirs,  this  substituted  service  gave 
to  the  court  jurisdiction  over  their  persons  as  ftdly  as 
is  given  by  service  of  a  summons  in  an  ordinary  civil 
action* 

That  the  court  had  power  to  continue  the  hearing  for  the 
purpose  of  procuring  service  upon  the  heirs  within  the 
state  whose  places  of  residence  were  known,  we  do  not 
doubt  The  jurisdiction  to  hear  and  determine  a  cause  or 
proceeding  involves  the  power  to  postpone  for  good  cause 
the  time  of  hearing,  unless  prohibited  by  positive  law. 

The  code  evidently  anticipates  the  necessity  for  the  exer- 
cise of  such  power,  for  section  1306  of  the  Code  of  Civil 
procedure  provides  that  "At  the  time  appointed  for  the  hear- 
ing, or  the  time  to  which  the  hearing  may  have  been  post- 
poned, the  court,  unless  the  parties  appear,  must  require 
proof  that  the  notice  has  been  given." 

The  clause  quoted  provides  for  cases  in  which  a  post- 
ponement has  been  had,  and  that  proof  of  service  is  not 
necessary  as  to  parties  who  appear,  and  in  this  latter 
respect  is  in  line  with  the  doctrine  enunciated  in  AbUa  v. 
Podilla,  14  Cal.  103,  where  it  was  held  that  as  to  parties 
who  appeared  notice  was  waived. 

PlaintiflF,  as  before  stated,  admitted  service  of  notice  of 
the  hearing  more  than  ten  days  before  such  hearing,  and  is 
concluded  thereby.  The  service  upon  the  infant  defendant 
was  all  that  the  statute  requires,  and  was  therefore  sufficient. 
The  fact  that  such  service  was  made  by  Moore,  the  peti- 
tioner for  letters  under  the  will,  did  not  invalidate  it.  "It 
is  no  objection  that  the  service  was  made  by  an  executor 
or  legatee  named  in  the  will."  (Wetmore  v.  Porker,  52 
N.  Y.  450.) 

In  that  case  it  was  held:  i.  That  there  is  no  statute  pre- 
venting such  service  by  a  party;  2.  That  tlie  probate  of 
the  will  by  the  surrogate  is  conclusive,  unless  reversed  on 
appeal  or  revoked  by  himself.  It  cannot  be  attacked  col- 
laterally for  such  an  irregularity. 

The  last  proposition  is  probably  based  upon  the  theory 
that  there  is  a  distinction  between    cases   where    there    is 
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a  want  of  jurisdiction  over  the  person,  and  that  other  dass 
in  which  there  is  irregularity  in  obtaining  such  jurisdiction. 
Cardwell  v.  Sabichi,  59  Cal.  490;  Drake  v.  Duvenkk,  45  CaL 

463.) 

The  notices  required  by  the  code  having  been  given  and 
served  as  therein  provided  for,  the  court  acquired  juris- 
diction to  hear  and  determine  as  to  the  probate  of  the  will, 
and  having  admitted  the  same  to  probate,  and  no  appeal 
having  been  taken  from  the  order,  its  actions  became  final 
as  to  plaintiff.  (Code  Civ.  Proc.,  sees.  1333,  1908;  State  of 
Calif omia  v.  McGlynn,  20  Cal.  234;  81  Am.  Dec.  118.) 

These  views  are  conclusive  of  the  case  made  by  appellant. 
It  may  be  said  also  in  favor  of  the  affirmance  of  the  judg- 
ment of  the  court  below,  that  the  will  having  declared  all 
the  property  of  the  testator  to  be  his  separate  property; 
having  bequeathed  to  plaintiff  the  sum  of  two  thousand 
dollars,  as  well  as  an  allowance  pending  the  closing  of  the 
estate;  the  property  having  been  distfibuted  by  a  decree  to 
which  plaintiff  was  a  party  and  she  having  received  all  &e 
benefits  provided  in  the  will  for  her,  is  estopped  from  con- 
testing its  validity,  but  as  the  disposition  of  the  case  does 
not  necessarily  turn  upon  this  question,  it  need  not  be  dwelt 
upon. 

The  judgment  and  order  appealed  from  should  be 
affirmed. 

Haynbs,  C,  and  Vancue^,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opmion,  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Gaioutt^  J.,  Paterson,  J.,  Harrison,  J. 
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[No.  18222.  Department  Two.—Maroh  28,  ;1884.] 

LOUIS    BACIGALUPi;    Respondent,   v.    FRANCISCO 
CADAMARTORI  KT  al..  Appellants. 


-In  an  action  to 
forecloae  a  mortvave,  where  the  defendants  pleaded  fraud  in 
its  procurement,  by  reason  of  false  representations  of  the  plain- 
tiff to  the  effect  that  certain  mining  property  conveyed  by  de- 
fendants to  plaintiff  in  trust  was  vested  absolutely  in  the  plain- 
tiff, and  that  he  could  not  be  legally  compelled  to  reconvey  it, 
and  alleged  that  defendants,  relyinir  upon  these  representations* 
which  they  believed  to  be  true,  executed  without  consideration 
the  note  and  mort^affe  upon  which  the  action  was  brought, 
proof  that  subsequent  to  the  alleged  fraud  the  plaintiff  and  de- 
fendants, by  the  advice  of  their  attorneys,  fairly  oompromiseU 
and  settled  all  matters  and  disputes  between  them,  and  that 
the  note  and  mortffaffe  sued  upon  were  ffiven  in  pursuance  of 
this  compromise  agreement  is  sufficient  to  sustain  a  decision 
and  judgment  foreclosinir  the  mort^ace. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Tuolumne  County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

P.  W.  Street,  for  Appellants. 

The  plaintiff  held  the  mines  in  trust,  and  used  his  position 
as  trustee  to  make  prdits  out  of  the  defendants.  This  was 
in  violation  of  his  trust  and  contrary  to  law.  (Perry  on 
Trusts,  sec.  427-33;  Civ.  Code,  sees.  2228,  2229,  2234.) 
The  plaintiff  having  accepted  the  trust,  entered  into  the  pos- 
session of  the  mines,  and  received  the  profits,  the*  law  will 
not  allow  him  to  dispute  its  validity,  particularly  for  his 
own  benefit.  {Page  v.  Naglee,  6  Cal.  245.)  The  note  and 
mortgage  having  been  obtained  from  Cadamartori  through 
the  fraud  practiced  by  the  plaintiff  upon  him,  he  now  has 
the  right  to  rescind  the  contract.  (Civ.  Code,  sec.  1689.) 
A  court  of  equity  should  deny  plaintiff  the  relief  he  asks  for, 
namely,  the  foreclosure  of  the  mortgage.  (Pomeroy's 
Equity  Jurisprudence,  sec.  401.) 
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/.  B.  Curtin,  for  Respondent 

The  plaintiflf,  during  the  time  he  held  the  title  to  these 
mines  did  not  hold  them  in  trust  for  the  use  or  benefit  of 
the  defendants  or  either  of  them.  (Civ.  Code,  sec  852; 
Barr  v.  O'Donnell,  76  Cal.  471 ;  9  Am.  St.  Rep.  242.) 

Fitzgerald^  J. — ^Action  to  foreclose  a  mortgage. 

The  defendants  in  their  answer  admit  the  execution  of 
the  note  and  mortgage,  but  deny  that  there  was  any  con- 
sideration therefor,  and  aver  fraud  in  the  procurement 
thereof. 

The  facts  constituting  the  fraud  complained  of  are  sub- 
stantially alleged  as  follows:  That  prior  to  the  execution 
of  the  note  and  mortgage  plaintiff  held  the  legal  title  to 
certain  mining  property  theretofore  conveyed  to  him  in 
trust  by  the  defendants;  that  upon  repeated  demands  be- 
ing made  upon  him  by  the  defendants  for  a  conveyance  of 
said  property,  plaintiff,  in  violation  of  his  trust,  refused  to 
do  so,  unless  the  defendants  acceded  to  certain  demands 
made  upon  them  by  him,  among  which  was  the  execution 
of  the  note  and  mortgage  in  question ;  that  in  making  these 
demands  plaintiff,  with  intent  to  deceive  and  defraud  the 
defendants  of  their  said  property,  falsely  and  fraudu- 
lently represented  to  them  tiiat  the  title  thereto  was 
vested  absolutely  in  him,  and  that  he  could  not  be  legally 
compelled  to  reconvey  it;  that  defendants  relying  upon 
these  representations,  which  they  believed  to  be  true, 
and  being  in  fear  of  losing  their  property  unless 
they  yielded  to  his  demands,  although  they  were  not 
indebted  to  him  at  the  time  in  any  sum  whatever, 
executed  the  note  and  mortgage  upon  which  this  action  is 
brought 

Conceding,  for  the  purpose  of  this  case,  that  At 
mining  property  referred  to  was  conveyed  by  defendants 
to  plaintiff  in  trust  as  alleged,  and  that  it  was  so  accepted 
and  held  by  him,  although  the  court  in  its  decision 
found  to  the  contrary,  still,  the  evidence  shows  tkit 
subsequent    to    At    alleged    refusal    to  reconvey,  and  the 
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making  of  the  fraudulent  representations  complained  of,  the 
plaintiff  and  defendants  met  at  the  office  of  the  attorney  of 
the  latter  and  then  and  there  acting  upon  the  advice  and  with 
the  assistance  of  their  said  attorney  entered  into  an  agree- 
ment with  the  plaintiff,  by  the  terms  of  which  the  matters 
in  dispute  between  them  were  compromised  and  settled,  and 
the  note  and  mortgage  herein  given  in  pursuance  thereof. 

In  view  of  this  settlement,  which  the  court  in  its  decision 
finds  was  a  compromise  agreement  and  was  made  "without 
any  menace,  duress,  or  fraud,  or  fraudulent'  intent,  false 
statement  or  misrepresentation,"  it  follows  that  the  errors 
complained  of  are  either  untenable  or  inmiateriaL 

Let  the  judgment  and  order  be  affirmed. 

D«  Haven,  J.,  and  McFarland,  J.,  concurred. 


[No.  15898.  Department  One.— Ifarch  24,  18f4.] 

PETER  T.  SECULOVICH,  Appisixant,  v.  SAMUEL  P. 
MORTON,  Respondent. 

Tbvvt— liACHns— Bab  or  Aoron. — Where  plaintiff  parohased  and 
oanaed  to  be  oonTeyed  to  the  infant  son  of  the  defendant  a  oei- 
taln  lot  of  land  upon  a  parol  agreement,  that  If  the  child  ahouia 
die  unmarried  and  without  Isaue,  before  he  arrived  at  a^e,  tbe 
defendant,  after  distribution  of  the  property  to  him  as  heir, 
would,  on  demand  of  plaintiff,  immediately  convey  the  aame  to 
plaintiff,  and  the  child  died  when  a  little  over  five  yeara  of  affe, 
but  no  demand  waa  made  by  plaintiff  for  a  oonveyance  for  about 
twenty-four  years  after  the  death  of  the  child,  an  action 
brought  one  year  after  such  demand,  to  enforce  the  trust,  is 
barred  by  the  laches  of  the  plaintiff. 

in.— Absbngb  of  DnrvNDANT  Fbok  Statb. — ^The  fact  that  the  com- 
plaint alleged  that  within  six  months  after  the  death  of  th« 
infant  defendant  left  the  state  and  has  ever  since  resided  in 
the  state  of  Maryland,  where  demand  was  made  upon  him  for 
a  conveyance,  does  not  relieve  the  bar  of  the  cause  of  action, 
by  the  laches  of  the  plaintiff  in  failing  to  make  a  demand  for 
a  conveyance  within  a  reasonable  time. 

m.— ^RBMBDr       OF       PLAINTIV*< — SBSVICB       BT         PUBUOATION — ^APPOOTT- 

MBNT       OP       C0MMIS8IONBR. — ^Notwithstanding  the      defend- 
ant's   absence    from     the    state    the    plaintiff  bad    a    rem- 
edy      to      invoke      the      authority      of      the  court,       and. 
CI.  CAU— 48 
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upon  servloe  o£  protMt  In  the  manner  prescribed  by  the  etai- 
uteb  could  have  procured  the  appointment  of  the  oommUaioner 
to  convey  the  property  to  him. 
Id. — ExpWBM  TEUBT — STATUTB  OF  Umxtatiokb— Obbat  IjACsotB, — Al- 
though BM  a  general  rule  the  statute  of  limitations  does  not  mis 
airalnst  an  express  trust  where  there  Is  concealed  fraud,  yet 
when  the  Injured  party  has  been  ffullty  of  irreat  laches  in  the 
prosecution  of  his  remedy  he  wlU  be  barred  In  equity,  on  ac- 
count of  the  paramount  Importance  of  havln^r  titles  settled. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court 

Moses  G.  Cobb,  for  Appellant 

Where  real  property  is  purchased  and  the  conveyance  of 
the  legal  title  is  taken  in  the  name  of  one  person,  while  the 
consideration  is  paid  by  another,  a  trust  arises  in  favor  of 
the  person  paying  the  purchase  price,  and  the  holder  of  the 
legal  title  becomes  a  trustee  for  him.  (Civ.  Code,  sec.  853; 
2  Pomeroy's  Equity  Judisprudence,  sec.  1037,  and  cases.) 
The  facts  out  of  which  the  trust  arises  may  be  proved  by 
parol.  {Boyle  v.  Baxter,  22  Cal.  575;  Millard  v.  Hatha- 
way,  27  Cal.  119;  Sandfoss  v.  Jones,  35  Cal.  481;  Roberts 
v.  Ware,  40  Cal.  637.)  Possession  of  the  trustee  is  posses- 
sion of  the  cestui  que  trust,  and  the  statute  of  limitations 
does  not  run.  As  between  them,  no  length  of  time  is  a  bar 
so  long  as  the  trustee  does  not  repudiate  the  trust  {Edwards 
V.  University,  i  Dev.  &  B.  Eq.  325;  McKethon  v.  Murche- 
son,  73  N.  C.  483;  30  Am.  Dec.  170;  Famam  v.  Brooks,  9 
Pick.  212;  Provost  v.  Grats,  6  Wheat  481;  Chicago  etc. 
R.  R.  Co.  v.  Hay,  119  111.  493;  Kane  v.  Bloodgood,  7  Johns. 
Ch.  90;  n  Am.  Dec.  417;  Dow  v.  Jewell,  18  N.  H.  349; 
45  Am.  Dec.  371 ;  Schroeder  v.  Johris,  29  Cal.  274;  MUes  v. 
Thome,  38  Cal.  335;  99  Am.  Dec.  384;  Ponce  v.  McE^roy, 
47  Cal.  155;  Wood  on  Limitations,  sec.  413.)  Under  our 
statute  a  stale  equity  is  not  a  ground  of  demurrer.  (Code 
Civ.  Proc,  sees.  307,  430  et  seq.;  Cook  v.  De  la  Guerra, 
24  Cal.  239;    Cordier  v.  Schloss,    2  Cal.  147;    Kimball  v. 
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Lokmasj  31  Cal,  159;  Bovuen  v.  Aubrey,  22  Cal.  566.)  The 
defendant  having  departed  from  the  state,  after  the  cause 
of  action  accrued,  asstuning  tliat  no  demand  upon  him  was 
necessary,  the  statute  is  in  abeyance  while  he  remains  ab- 
sent (Code  Civ.  Proc,  sec.  351;  Hunt  v.  Sansane,  no 
U.  S.  151.) 

A.  C.  Freeman,  for  Respondent. 

The  trust  was  a  resulting  one,  and  the  oral  agreement  to 
convey  to  plaintiff,  whether  the  infant  was  bound  by  it  or 
not,  did  not  change  the  character  of  the  trust.  (Bayles  v. 
Baxter,  22  Cal.  575.)  An  action  to  enforce  such  a  trust  is 
within  the  statute  of  limitations,  and  the  demurrer  was 
rightly  sustained  on  that  ground.  (Perry  on  Trusts,  sec 
865;  McLane  v.  Shepherd,  21  N.  J.  Eq.  76;  Murdoch  v. 
Hughes,  7  Smedes  &  M.  219;  Strimfler  v.  Roberts,  18  Pa. 
St.  300;  57  Am.  Dec.  606;  Howell  v.  Howell,  15  Wis.  55.) 
If  the  pkiintiff's  action  be  regarded  as  resting,  not  upon  the 
supposed  resulting  trust,  but  upon  the  agreement  alleged  to 
have  been  made  by  parol,  it  must  fail,  because  not  only  was 
it  without  consideration,  but  being  by  parol  it  could  not  of 
Itself  create  a  trust.  (Civ.  Code,  sees.  852,  1624;  In  re 
Groome,  94  Cal.  72;  Barr  v.  O'Donnell,  76  Cal.  471 ;  9  Am. 
St.  Rep.  242.)  The  action  is  barred  by  laches  in  its  prosecu- 
tion. (Smith  v.  Clay,  3  Brown's  Ch.  640,  note ;  Bell  v.  Hud- 
son, 73  Cal.  287 ;  2  Am.  St.  Rep.  791 ;  Henner  v.  Moulton, 
138  U.  S.  495  (delay  of  13  years)  ;  Harris  v.  Hillegass,  66 
Cal.  79  (delay  of  20  years)  ;  Godden  v.  Kimmel,  99  U.  S. 
201,  210  (delay  of  14  years) ;  Codman  v.  Rogers,  10  Pick. 

119  (delay  of  17  years);  Neppach  v.  Jones,  20  Or.  491; 
23  Am.  St.  Rep.  145  (delay  of  10  years)  ;  Groendykev.  Cof- 
feen,  109  111.  339  (delay  of  16  years)  ;  Speidel  v.  Henrici. 

120  U.  S.  367;  Hume  v.  Beale,  17  Wall.  336;  Matter  of 
Neitty,  95  N.  Y.  390;  Story's  Equity  Jurisprudence,  sec. 
T520;  McKnight  v.  Taylor,  i  How.  168;  Pratt  v.  V otter,  9 
How.  416.)  The  rule  of  these  cases  is  applicable  to  action 
of  the  same  character  as  plaintiff's.  (Birdsait  v.  Johnson, 
44  Mich.  134;  Blip  V.  Prichard,  67  Mo.  181 ;   West  v.  Rus- 
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seU,  74  Cal.  544;  Shorter  v.  Smith,  56  Ala.  210;  Henner  v. 
Moulton,  138  U.  S.  486;  Godden  v.  Kimmel,  99  U.  S.  aoi; 
Castner  v.  Walrod,  85  111.  171 ;  25  Am.  Rep.  369;  Hume  v. 
Beale,  17  Wall.  336;  Pratt  v.  Fa/fer,  9  How.  416.)  There  is 
no  doubt  that  the  defense  of  laches  may  be  taken  by  de- 
murrer. {SpMel  V.  Henrici,  120  U.  S.  367;  National  Bank 
V.  Carpenter,  loi  U.  S.  567;  Lansdale  v.  Smith,  106  U.  S. 
391 ;  Bell  V.  Hudson,  73  Cal.  285 ;  2  Am.  St  Rep.  791 ;  Har- 
ris V.  HilUgass,  66  Cal.  79.)  Defendant's  absence  from  flie 
state  did  not  constitute  any  impediment  to  the  plaintiff's 
maintaining  an  action.  The  court  had  power,  upon  service 
of  process  upon  defendant  without  the  state  in  any  mode 
sanctioned  by  the  statute  of  the  state,  to  appoint  a  commis- 
sioner to  convey  the  property  to  plaintiff,  or  to  grant  him 
any  other  form  of  relief  essential  to  the  full  and  adequate 
enforcement  of  his  rights.  (Fetch  v.  Hooper,  119  Mass.  52; 
Perkins  v.  fVakeham,  86  Cal.  580;  Adams  v.  Cowles,  95  Mo. 
501 ;  6  Am.  St.  Rep.  74;  Apple  gate  v.  L.  M.  Co.,  117  U.  S. 
266;  Amdt  v.  Griggs,  134  U.  S.  320.) 

Paterson^  J. — On  January  16,  1862,  plaintiff  purchased 
and  caused  to  be  conveyed  to  George  H.  Morton,  infant 
son  of  defendant,  a  certain  lot  of  land  in  the  city  and 
county  of  San  Francisco,  upon  the  parol  agreement  that 
if  the  child  should  die  unmarried  and  without  issue  be- 
fore he  arrived  at  the  age  of  twenty-one  years,  de- 
fendant, after  distribution  of  the  property  to  him  as  heir, 
would,  on  demand  of  plaintiff,  immediately  convey 
the  same  to  the  latter.  The  child  died  when  a 
little  over  five  years  of  age — ^December  16,  1866 — ^but  no  de- 
mand was  made  by  plaintiff  for  a  conveyance  until  Feb- 
ruary 14,  1890.  In  February,  1891,  this  action  was  brought 
for  judgment  declaring  that  defendant  holds  the  land  in 
trust  for  plaintiff,  and  requiring  him  to  convey  the  same. 
A  demurrer  to  the  complaint  was  sustained,  and,  plain- 
tiff failing  to  amend,  judgment  was  entered  in  favor  of 
Hefendant. 
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It  is  claimed  that  the  cause  of  action  stated  is  not  stale 
or  barred  by  the  statute  of  limitations,  because  it  is  alleged 
in  the  complaint  that  within  six  months  after  the  death  of 
George  H.  defendant  left  this  state,  and  has  ever  since  re- 
sided in  the  state  of  Maryland,  where  the  demand  above  re- 
ferred to  was  made  upon  him  February  14,  1890. 

We  think  the  demurrer  was  properly  sustained.  The  de- 
fendant's absence  from  the  state  did  not  deprive  the  plaintiflf 
of  a  remedy.  He  might  have  invoked  the  authority  of  the 
court,  and,  upon  service  of  process  in  the  manner  prescribed 
by  the  statute,  could  have  procured  the  appointment  of  a 
commissioner  to  convey  the  property  to  him.  {Perkins  v. 
Wakeham,  86  Cal.  580;  Applegate  v.  L.  M.  Co.,  117  U.  S. 
266;  Arndt  V.  Griggs,  134  U.  S.  320;  Adams  v.  Cowles,  95 
Mo.  501;  6  Am.  St.  Rep.  74;  Fetch  v.  Hooper,  119 
Mass.  52.) 

Irrespective  of  the  question  whether  the  defendant's  ab- 
sence from  the  state  prevented  the  running  of  the  statute 
of  limitations,  we  think  the  judgment  of  the  court  below 
was  right,  because  the  plaintiff  did  not  make  a  demand  with- 
in a  reasonable  time.  Failing  to  do  so,  his  cause  of  action 
became  barred  by  his  laches.  True,  it  is  a  general  rule  that 
the  statute  does  not  run  against  an  express  trust  where  there 
is  concealed  fraud;  but  when  the  injured  party  has  been 
guilty  of  great  laches  in  the  prosecution  of  his  remedy  he 
will  be  barred  in  equity  on  account  of  the  paramount  im- 
portance of  having  titles  settled.  (Godden  v.  Kimmel,  99 
U.  S.  202;  Hutnt  v.  BeMs  Executrix,  17  Wall.  348;  Bell 
v.  Hudson,  73  Cal.  287;  2  Am.  St.  Rep.  791 ;  West  v.  Rus- 
sell, 74  Cal.  544 ;  Chapman  v.  Bank  of  California,  97  Cal. 

IS9.) 
Judgment  affirmed. 

GAROumt,  J.,  and  Harrison,  J.,  concurred. 
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J[u0ticje«  of  th«  ^npvgtne  ^ouvt 

On  iH9  aeeamion  of  ti)e  9Uttre»t«nt  fvam 
thJ9  flench  at  Ute 


The  Honorable  Van  R.  Patebson  was  elected  a  Jus- 
tice of  the  Supreme  Court  of  the  State  of  California,  for  a 
term  of  twelve  years,  at  the  general  election  held  in  No- 
vember, 1886,  and,  in  pursuanoe  of  the  provisions  of  the 
constitution,  assumed  the  duties  of  the  office  on  the  first 
Monday  in  January,  1887.  On  April  27, 1894,  he  resigned 
his  office,  such  resignation  to  take  effect  on  the  3d  of  May, 
1894.  On  the  evening  of  the  2d  of  May,  1894,  the  other 
Justices  of  the  Supreme  Court,  aft  a  dinner  given  by  them  in 
honor  of  Mr.  Justice  Paterson,  presented  him  witii  ihe  fol- 
lowing testimonial: 
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^m.  Vatt  Vu  ^atrtBoit— 

Dear  Sir:  To-morrow  your  reslgnatioii  as  Justice  of  the  Su- 
preme Court  of  California  will  take  effect,  and  the  official  ties 
which  have  bound  you  with  us  will  cease.  Your  associates  here 
desire  to  make  the  eve  of  your  departure  from  the  Bench  the  oc- 
casion of  expressing  to  you  in  this  permanent  form  their  Just  ap- 
preciation of  your  services  and  abilities  as  a  Judge,  your  worth 
as  a  man,  and  the  admirable  personal  and  social  traits  and  quali- 
ties which  have  made  your  companionship  so  pleasant 

If  we  were  to  give  here  the  full  measure  of  commendation  to 
which  we  think  you  entitled,  our  language  would,  perhaps,  be  so 
complimentary  as  to  be  embarrassing;  but,  within  the  bounds  of 
good  taste,  we  can  say,  at  least,  that  we  have  for  you  the  highest 
respect  and  the  warmest  «ICectloiL  W^  katnw — ^what,  indeed,  many 
others  know— the  indusi*-|^  tbe  earefvlllisss,  and  the  good  judg- 
ment with  which  you  have  aided  the  court  to  perform  its  dilBcalt 
and  responsible  duties.  Your  character  as  a  jurist  is,  in  a  great 
measure,  apparent  in  the  books  of  Reports.  But  we  also  know— 
what  others  do  not  know — ^the  kindliness,  the  courtesy,  and  the 
pleasant  ways  which  have  always  marked  your  conduct  in  con- 
ference and  consultations.  Tou  have  always  been  considerate  of 
the  rights  and  conveniences  of  your  associates,  and  not  forward  in 
pressing  your  own.  There  is  scarcely  any  other  association  of 
men  in  which  the  real  character  of  each  one  is  revealed  to  all 
the  others  so  completely  as  in  the  association  of  Justices  of  the 
Supreme  Court  of  California;  and  it  is  the  result  of  this  severe 
test  that  places  you  so  high  in  our  estimation. 

While  we  feel  that  the  step  which  you  have  taken  is  in  the 
direction  of  your  own  best  interests,  we  cannot  help  regretting 
that  it  carries  you  away  from,  the  intimate  relations  which  yoa 
have  borne  to  us.  Our  best  wishes  go  with  you  on  your  return  to 
the  Bar,  and,  whatever  may  come,  you  may  alwajrs  feel  sure  that 
you  have  not  been  forgotten  here,  and  that,  while  we  live,  yon 
will  have  our  highest  esteem  and  our  firmest  friendship. 

W.  H.  BEATTY, 
T.  B.  McFARLAND, 
J.  J.  DB  HAVEN, 
C.  H.  OAROU'ft'B, 
RALPH  C.  HARRISON, 
W.  F.  EITZQERALD. 
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A0C0T7MTIN0.    See  Cosfobatioitb,  9;  PABTNn8HiF»  9;  Tsustb. 
ACKNOWLEDGMENT.    See  MobtoaoEi  22-28. 

ADVERSE  POSSESSION. 

1.  Patmxnt  of  Taxes — ^Bubdbn  of  Pboof. — ^When  the  plaintiif  in  an 
aetion  of  ejectment  proves  a  paper  title  hie  caae  is  made  out,  and  if 
the  defendant  relies  upon  adverse  possession  under  the  statute  of 
limitations  he  must  prove  either  that  no  taxes  were  levied  or  as- 
sessed upon  the  land,  or  that  he  paid  all  taxes  which  were  levied  and 
assessed  thereon. — Baldwin  v.  Temple^  390. 

2.FZNDIN0  Against  Evidence. — A  finding  that  the  property  in  con- 
troversy was  not  assessed  for  taxes,  for  a  specified  year,  is  against 
the  evidence,  where  it  appears  that  the  land  assessed  by  boundarljBs 
necessarily  included  the  land  in  controversy,  although  there  is  no 
evidence  that  the  tract  claimed  by  the  defendant  was  assessed  by  any 
separate  or  specified  description  in  that  year. — Id, 

8.  Descbiption  of  Land— Quantity — Boundabibs. — Where  the  whole 
of  a  ranch  is  assessed,  the  quantity  of  land  expressed  in  acres  is  mere 
description,  and  does  not  control  the  more  certain  description  by 
boundaries,  but  must  yield  to  boundaries  where  they  do  not  agxw.— 
Id. 

4.PATiaBHT  OEF  Taxbs  bt  Ownbb— Pbbsumftiok.— The  payment  of 
taxes  by  the  record  owner  adds  nothing  to  his  title,  but  it  exeludes 
any  presumption  that  it  was  assessed  to,  or  paid  by,  the  advene  pos- 
sessor.— Id. 

5.  Lbasb  to  Pobsbssob — ^Admission. — ^Where  the  owner  of  land  ac- 
cepts a  lease  from  another  it  does  not  destroy  his  title  to  the  land ; 
but  where  the  lessee  is  in  possession  without  title  it  is  an  admission 
of  the  fact,  and  may  be  used  as  evidence  tending  to  show  that  he 
did  not  claim  to  hold  the  land  adversely  to  the  party  from  whom 
he  accepted  the  lease. — Id. 

8.  Pabol  Gift. — A  parol  gift  of  land  from  the  mortgagor,  though  in- 
valid as  against  the  mortgagee,  is  a  suflScient  basis  for  the  aoQuisi- 
tion  of  a  right  by  adverse  possession. — Id. 
See  Byidknob,  9 ;  Pubblo  LAin>6 ;  Statute  of  Limitatioits. 

AGENCY. 

1.  FbaUD  bt   AOBNT — ^RbSFOKBIBIIJTT  of   PbINCIPAL — ^ASSIONlfBNT^ 

Rescission. — Where  a  land  company  was  simply  the  agent  of  the 
plaintiflE  in  making  the  contract  with  the  defendant  for  the  sale  of 
tbe  land,  and  the  plaintiff  accepted  the  benefit  of  the  contraet,  as 
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well  as  an  assignment  thereof  from  his  agent,  the  plaintilf  Is  equally 
responsible  with  the  land  company  for  any  fraudulent  representa- 
tions on  its  part,  which  induced  the  contract,  and  is  liable  to  refund 
the  money  paid  under  the  contract  which  came  to  the  hands  of  tilie 
plaintiff,  and  is  bound  to  accept  a  reconveyance  of  the  interest  of 
the  defendant  in  the  land  purchased. — Freeman  v.  Kicifer,  254. 

2.  Pabties — Cobpobahon  Acting  as  Aqent — Cboss-Complaint — 
Costs. — A  corporation  acting  as  agent  of  the  plaintiff  in  the  oon- 
tract  of  sale  to  the  defendant,  is  a  proper,  although  not  a  necessary, 
party  to  a  cross-complaint  by  the  defendant  to  secure  a  rescission 
of  the. contract,  and  judgment  may  properly  be  rendered  against  it 
for  costs. — Id. 

8.  Pbomissobt  Noti — ^Agenot  iob  Pateb— Fiin>iNo  Agaikst  Bn- 
DXNCE. — ^Evidence  establishing  without  conflict  that  the  payee  of  a 
note  authorized  a  third  person  to  settle  with  the  maker  for  sheep 
claimed  to  haye  been  stolen  from  the  payee  of  the  note,  and  to  take 
any  thing  he  could  get,  proves  authority  to  take  a  promissory  notc^ 
and  a  finding  that  the  note  was  taken  without  the  authority  or  dlrse' 
tion  of  the  payae  is  not  justified  by  the  evidenee. — Mitek^U  v. 
FinneU,  614. 

4.  False  Rbpebssittations  Ain>  Thbeats  of  Aoeivt. — ^The  payee  of 
the  note  most  be  held  responsible  for  false  representations  and  threats 
of  criminal  prosecution  made  by  the  agent  taking  the  note,  within  the 
scope  of  the  authority  given  to  him  to  aettlo  with  the  maker  and  get 
what  he  could  out  of  bioi. — Id, 

8.  PnifoiPAL,  When  Bound  bt  Aots  or  Agent. — A  principal  is  bound 
by  acts  and  representations  of  an  agent  within  the  scope  of  his  au- 
thority, even  though  the  agent  disobeyed  his  positive  directions. — Id, 

6.  Ratification — Indobsehent  of  Note. — ^The  payee  must  be  held  to 
have  ratified  whatever  was  done  by  the  agent  in  procuring  the  note, 
by  the  fact  that  he  indoned  it  with  the  knowledge  that  it  was  given 
in  settlement  of  a  supposed  claim  of  the  payee  against  the  maker. — 
Id. 

7.  Knowledge  of  Wbonoful  Aots. — So  far  as  concerns  the  validity  of 
the  note  indorsed  by  the  payee,  he  is  chargeable  with  knowledge  of 
the  wrongful  acts  of  his  agent,  whether  he  had  soch  knowledge  or 
not — Id. 

8.  Payment  of  Monet  to  Aoent. — The  Indorsement  and  tcanafer  of 
the  note  being  the  act  of  the  payee,  it  was  immaterial  wbetbar  the 
money  was  paid  to  the  payee  or  to  his  agent — Id. 

9.  Bniobobmsnt  of  Fbaitdulent  Note  bt  a  Bona  Fide  Pubohask*— 
Rboovbbt  Fboic  Patee. — Where  the  maker  of  a  note  which  was  pro* 
cured  by  menace  and  false  representations  of  the  agent  of  the  payee 
Is  compelled  to  pay  it  to  a  bona  fide  parehaser  for  value,  before  ma* 
turity,  without  notice  of  the  fraud,  the  payee  who  indorsed  the  note 
to  such  purchaser  is  responsible  to  the  maker  for  the  reimbnrsement 
of  the  money  paid. — Id. 

10.  Assignment  of  Claim  to  Agent. — ^An  agreement  between  the  payee 
of  the  note  and  the  agent  who  procured  it,  that  the  agent  could  have 
whatever  he  could  get  out  of  the  one  who  made  the  note,  does  not 
amount  to  an  assignment  of  the  claim  of  the  payee  against  the  maker, 
and  such  agreement  cannot  relieve  the  jMiyee  of  the  note  who  indorsed 
It  to  enable  a  bank  to  collect  it,  from  leqKmiibility  to  the  maker 
for  the  fraud  of  the  agent — Id, 
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11.  Abbitbation — ^PowEB  OF  Attobitet. — ^A  power  of  attorney  to  pur- 
chase land  for  a  corporation  does  not  authorize  the  submission  to 
arbitration  of  the  matter  of  fixing  the  price  to  be  paid  for  the  land. — 
Talmadge  y.  Arrowhead  Reservoir  Co.,  867. 

12.  Delegation  or  Authobitt  bt  Agent. — An  agent  cannot  delegate 
his  authority  to  another  unless  he  is  especially  authorised  to  do  so.*— 
Id. 

13.  PovTEB  or  Substitution. — ^A  power  of  substitution  and  revocation 
contained  in  a  power  of  attorney  only  authorises  the  agent  to  sub- 
stitute another  to  take  his  place  and  perform  his  duties  as  agent  for 
the  principal,  and  does  not  authorize  him  to  substitute  the  Judgment 
of  another  for  his  judgment  while  acting  as  agent — Id. 

See  Deeds,  1,  14. 

AGISTOR'S  LIEN. 

1.  Aoistob'b  Lien.— The  keeper  of  a  livery  and  feed  stable  has  a  tton 
upon  a  horse,  buggy,  and  harness  left  in  the  stable,  on  account  of  his 
feed  and  care  of  same. — Sutton  v.  Stephana  545. 

2.  Waiyeb  or  Lien — ^Refusal  to  State  Amount  Dub. — ^Although  re- 
tention of  possession  upon  any  ground  inconsistent  with  a  lien 
usually  amounts  to  a  waiver  of  the  lien,  a  stable-keeper  does  waive 
his  lien  upon  a  horse  and  buggy  in  his  possession  by  failure  upon 
demand  to  give  a  full  and  itemized  account  of  all  claims  and  charfsSt 
and  to  stats  the  amount  of  his  lien. — Id. 

8w  Remedy  or  Owneb — Claim  and  Deuvset. — The  owner  must  re- 
deem from  the  lien  in  accordance  with  the  provisions  of  section  2906 
of  the  Civil  Code,  or  bring  an  action  to  redeem  from  the  lien»  and 
cannot  bring  an  action  in  claim  and  delivery,  having  no  right  to  tho 
immediate  possession  of  the  property. — Id. 

AMBNDMBNT.    See  Pibadino. 

APPEAL. 

1.  Revebsal  or  Judgment — Wbong  Reason  roB  Rendition. — ^A  Judg- 
ment which  is  right  upon  the  merits  should  not  be  reversed  by  rea* 
son  of  the  fact  that  the  court  gave  a  wrong  reason  for  Its  rendition.^ 
Oroome  V.  Almstead,  425. 

2.  Lack  or  Bnx  of  Exceptions — ^Dismissal— ArriBMANOE. — ^When 
an  appeal  has  been  legally  taken  from  an  order  of  the  superior  court, 
the  lack  of  a  bill  of  exceptions  embodying  and  authenticating  its  pro- 
ceedings is  not  a  ground  for  dismissing  the  appeal,  but  rather  for  a 
Judgment  of  affirmance,  if  there  is  nothing  in  the  record  upon  which 
the  action  of  the  superior  court  can  be  properly  reviewed. — Howett 
V.  Howell  115. 

8.  Review  Upon  Judgment-Roll. — Where  the  principal  order  appealed 
from  is  in  form,  substance,  and  effect,  a  judgment,  and  the  appellant 
contends  that  it  should  be  reversed  upon  the  judgment-roll,  and  the 
questions  presented  upon  a  motion  to  dismiss  the  appeal  involve  the 
whole  merits  of  the  appeal,  such  motion  will  be  denied. — Id. 

4.  Stipulation  for  Revebsal — Intervention. — Where  the  parties  to 
an  appeal  stipulate  that  the  errors  assigned  by  the  appellant  are  well 
taken,  and  that  the  judgment  may  be  reversed  and  the  cause  re- 
Butnded  for  a  new  trial,  a  third  party  who  claims  to  have  levied  upon 
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the  interest  of  the  respondent  in  the  lands  in  oontroTersj  will  noc 
be  permitted  to  intervene  in  the  supreme  court  and  to  file  a  brief 
upon  the  merits  of  the  appeal,  and  the  judgment  and  order  appealed 
from  may  be  reversed  in  accordance  with  the  stipulation. — Leonis  v. 
Biscailuz,  330. 

fi.  Bill  or  Exoeftions — Delay  in  Fiuko — ^Review  of  Obdbb. — ^When 
the  trial  court  has  determined  that  a  delay  in  filing  a  bill  of  excep- 
tions has  not  been  unreasonable,  its  order  will  not  be  reviewed  upon 
appeal  in  the  absence  of  a  bill  of  exceptions  setting  out  all  the  facts. 
— t^ajf e  v.  LiUenihal,  175. 

0.  Appeal  Fsom  Obdea — ^Refusino  to  Set  Asidb  Defaitlt — ^Bnx  or 
Exceptions — ^AxriDAYiTa. — Upon  an  appeal  from  an  order  refusing 
to  set  aside  a  default,  where  the  bill  of  exceptions  merely  shows  that 
•uch  a  motion  was  made  and  denied,  affidavits  and  other  documentary 
matter  printed  in  the  transcript,  not  made  a  part  of  the  bill  of  ex- 
ceptions nor  identified  as  part  of  the  record,  cannot  properly  be  con- 
sidered.— La  Fetra  v.  Oleawnj  246. 

7.  Review  or  Motion  to  Strike  Out. — Where  an  appeal  is  taken  fn>m 
a  final  judgment  on  the  judgment-roll  without  any  statement  or  bill 
of  exceptions,  an  order  denying  a  motion  to^  strike  out  parts  of  de- 
fendant's answer  cannot  be  considered. — Sutton  ▼.  Btephan,  545. 

8.  JUDOMENT-BOLL. — ^A  motiou  to  Strike  out  parts  of  pleading  and  an 
order  denying  the  same  constitute  no  part  of  the  judgment-roll. — Id. 

•.Wbit  of  Review — Additional  Finding  of  Supebiob  CJoubt — ^Ex- 
cess OF  JuBiSDiOTiON — REMEDY  IJPON  APPEAL. — ^A  proceeding  In  the 
supreme  court  upon  a  writ  of  review  to  annul  an  order  and  addition- 
al finding  of  the  superior  court  on  the  ground  that  the  latter  court 
was  at  the  time  without  jurisdiction  to  make  such  order  and  finding, 
because  the  cause  in  which  it  was  made  was  then  ];>ending  in  the 
mpreme  court  on  ap];>eal,  will  be  dismissed,  as  the  petitioners  have  a 
plain,  speedy,  and  adequate  remedy  in  due  course  of  law,  when  the 
additional  finding  is  presented  in  the  supreme  court  as  a  part  of  the 
record  on  appeal.  If  the  superior  court  was  without  authority  to 
make  the  finding  complained  of,  such  finding  will  be  entirely  dis- 
regarded as  a  part  of  the  record  on  appeal. — AwrezoU  t.  Superior 
Court,  642. 

10.  Insufficiency  of  Evidengb — ^Failube  of  Respondent  to  Abgub 
Case — Pbesumption. — Where  material  findings  in  a  case  appealed 
to  the  supreme  court  are  attached  by  the  appellant  on  the  ground  of 
the  insufficiency  of  the  evideivze  to  support  Uiem,  and  the  respondent 
has  filed  no  brief  and  has  not  argued  the  case  orally,  the  court  will 
assume,  without  looking  into  the  record,  that  the  point  urged  by  the 
appellant  that  the  evidence  is  insufficient  to  justify  the  findings  at- 
tacked is  well  taken. — Richter  v.  Fresno  Canal  and  Irriffotion  Co., 
582. 

ILObdeb  Dissolvino  Attachment— Time  of  Apfbal— Attachment 

Lien. — ^An  appeal  from  an  order  dissolving  an  attachment  may  be 

taken  within  sixty  days  from  the  date  of  the  order,  and  it  cannot 

be  objected  to  the  appeal  that  the  lien  of  the  attachment  was  not 

preserved  because  the  appeal  was  not  perfected  within  five  days,  and 

the  undertaking  on  appeal  was  not  for  double  the  amount  claimed. — 

Flagg  v.  Puterhaugh,  583. 

See  Banks  and  Bankino  ;  Cobpobations,  31-34 ;  OBiMniAL  Law, 

17,  35,  37 ;  New  Tbial»  1-8, 10 ;  Statute  of  Limitations,  1,  2; 

Will,  & 
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APPROPRIATION.    See  Watbb  akd  Watib  BxOHZp. 

ARBITRATION.    See  AesiTOT,  11. 

ASSAULT. 

Action  vob  Assault  and  Mayhem — Evidknoi — Refutation  or  Db- 
ncNDANT.^In  an  action  to  recover  damages  for  an  assault  and  may- 
hem, by  biting  off  a  finger  of  the  plaintiff,  where  the  trial  court  found 
that  the  defendant  willfully  and  violently  assaulted  the  plaintiff  and 
inflicted  the  injuries  complained  of,  and  the  finding  is  not  questioned 
upon  appeal,  the  refusal  of  the  trial  court  to  admit  testimony  upon 
the  part  of  the  defendant  as  to  his  reputation  for  being  peaceable 
and  quiet  was  not  prejudicial  error. — Anthany  y.  Qrandt  236. 
See  Wbit  oy  Rbstitution. 

ASSESSMENT.    See  Steebts  and  Hiohwats;  Taxation. 

ASSIGNMENT,    bee  Aoenoy,  1,  10;  Mobtoagb^  10,  11;  Nbqotiablb 

INSTBUMENTS,  18-20 ;  PLEADINGS,  7-11. 

ATTACHMENT. 

1*  Deed  oy  Thusi^-Oonyxyanob  as  Sxcuuty^Salb  Undbb  Bzxou- 
TION — Relation.-— Where  the  owner  of  land  conveyed  it  by  deed  of 
trust  to  a  third  person,  with  power  to  sell  the  property  and  pay  the 
indebtedness  of  the  grantor  to  an  improvement  company,  and  subse- 
quently executed  a  deed  thereof  to  the  improvement  company,  and  a 
contemporaneous  agreement  was  entered  into  between  the  three  par- 
ties reciting  that  the  land  was  conveyed  to  the  improvement  company 
with  the  consent  of  the  trustee  to  secure  payment  of  the  indebted- 
ness, and  providing  that  as  soon  as  the  indebtedness  was  paid  out  of 
receipts  of  the  sale  of  the  lands  the  company  should  deed  the  residue 
of  the  property  remaining  unsold  to  the  grantor,  such  deed  and  agree- 
ment constitute  a  mortgage  with  a  power  of  sale;  and  the  interest 
of  the  mortgagor  in  the  property  so  conveyed  is  subject  to  attach- 
ment, and  a  subsequent  sale  thereof  under  a  Judgment  recovered 
against  the  grantor  relates  back  to  the  time  of  levy  of  the  attach- 
ment— Godfrey  y.  Ifofiroa,  224. 

2b  Desobittion  oy  Pbopebty— Identity— Vabiancb.— Where  a  vari- 
ance between  the  description  of  the  property  attached  and  that  con- 
tained in  the  sheriff's  deed  under  the  execution,  as  to  the  number  or 
name  of  the  block  in  which  the  property  was  situated,  is  such  that  no 
one  could  be  misled  thereby,  and  the  description  in  the  return  is  suffi- 
cient to  notify  a  purchaser  of  the  lots,  and  to  enable  the  sheriff  to 
identify  the  same,  such  variance  is  immaterial. — Id, 

8.  Dissolution — Residence  ot  Deyendants — Oonylictinq  Eyidenob. 
An  order  dissolving  an  attachment  against  the  defendants  as  non- 
residents will  be  affirmed  where  the  affidavits  used  on  the  motion  con- 
flict as  to  where  their  legal  residence  was  at  the  date  of  the  attach- 
ment, and  it  appears  that  they  were  then  actually  engaged  in  the 
state  in  professional  work,  and  were  served  personally  in  the  state 
with  summons. — Egener  v.  Juch^  105. 

4.  Actual  Residence — Domicile. — ^The  residence  referred  to  by  the 
attachment  law  is  an  actual,  as  contradistinguished  from  a  construe- 
tive,  or  legal,  residence  or  domicile. — li. 
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ATTACHMENT  (Oontinaed). 

6.  Garnishment — Debt — Equity  Claims. — The  word  "debt"  u  ii 
used  in  the  law  of  garnishment  includes  only  legal  debts— causes  of 
action  upon  which  the  defendant  in  the  attachment,  ander  the  oom- 
mon-law  practice,  can  maintain  an  action  of  debt  or  indebitaiuM  «•- 
9ump9it — and  not  mere  equitable  claims. — Redondo  Beaeh  Co.  y. 
Brewer,  S22. 

8.  FOBFETTUBE  OF  CONTBAGT  OF   SaLB— EQUITABLB  CLAOC   OF  VKNDKB 

OF  Pubchaseb. — Where  a  purchaser,  under  a  contract  for  the  sale 
of  land,  paid  the  sum  of  one  hundred  and  fifty  dollars  thereon,  and 
sold  his  equity  to  another  person,  who  made  improvements  upon  the 
property,  but  paid  no  further  installment  of  purchase  money,  where- 
upon the  original  vendor  elected  to  declare  the  contract  forfeited 
and  at  an  end,  the  right  of  the  vendee  of  the  purchaser  in  the  prem- 
ises is  nothing  more  than  an  equitable  claim  upon  the  amount  paid 
by  the  purchaser  subject  to  the  vendor's  right  to  recoup  damages 
for  breacn  of  contract;  and  such  equitable  claim  is  not  the  subject 
of  garnishment  under  execution,  and  cannot  be  enforced  by  an  at- 
taching creditor  of  such  vendee  against  the  original  vendor  of  tbe 
land. — Id, 

7.  Pbiobitt — ^Insufficient  Complaint. — ^A  complaint  in  an  action  ts 
subordinate  a  prior  attachment  lien  of  the  defendant,  to  a  subse- 
quent attachment  lien  of  the  plaintiffs,  upon  the  ground  that  the  alB- 
davit  of  the  defendant  that  the  debt  was  unsecured,  was  false,  and 
stating  that  his  suit  was  for  rent,  and  that  he  had  retained  a  lien 
upon  personal  property  in  possession  of  the  debtor  on  the  leased 
premises,  but  stating  no  facts  from  which  the  court  could  see  that 
some  particular  kind  of  lien  did  exist  on  personal  property  out  of 
possession  of  the  defendant,  and  not  attacking  the  justness  or  validity 
of  gooa  faith  of  the  debt  to  the  defendant,  does  not  state  a  cause  of 
action. — Shea  v.  Johnson,  456. 

8.  Confession  of  Judgment — Bnx  of  Sale. — ^The  fact  that  the  debtor 
before  the  issuance  of  the  plaintiff's  attachment  confessed  judgment 
to  the  defendant,  upon  which  an  execution  was  issued  and  levied 
upon  the  property  in  question,  and  also  gave  to  the  defendant  a  bill 
of  sale  of  personal  property  without  a  change  of  possession,  it  not 
appearing  that  the  judgment  was  confessed  for  more  than  was  just 
and  legally  due,  or  that  the  value  of  the  property  was  greater  than 
the  just  claim  of  the  defendant,  cannot  injure  the  plaintiff  or  enti- 
tle them  to  subordinate  the  prior  lien  of  defendant's  attachment  to  a 
subsequent   lien   of   plaintiff's    attachment — Id, 

0.  IMFBOPEB  Affidavit — Attachment  bt  Bona  Fids  Cbeditob. — ^Tbe 
general  rule  is,  that  where  the  claim  of  the  prior  attaching  creditor 
is  for  a  bona  fide  debt  without  tinge  of  fraud,  an  objection  to  the  at- 
tachment proceedings  on  the  ground  of  the  impropriety  of  the  affi- 
davit for  the  attachment,  can  be  successfully  made  only  by  the  de- 
fendant in  the  attadiment  suit. — Id, 
See  Appeal,  11. 

ATTORNEY  AT  LAW. 
Violation  of  Oath — Fbaitd  Upon  Client — Disbabmsnt. — ^An  attor- 
ney at  law  who,  as  attorney  for  the  administratrix  of  the  estats 
of  a  deceased  person,  has  betrayed  the  confidence  of  his  client,  and 
induced  her  by  false  representations  and  pretenses  to  deliver  to  him 
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ATTORNEY  AT  LAW  (Contintied). 

money  belons^ng  to  the  estate,  which  he  has  appropriated  to  his  own 
use,  and  refosed  to  pay  over  apon  her  demand,  or  upon  order  of  the 
probate  court,  is  guilty  of  an  inexcusable  and  flagrant  violation  of 
the  sworn  duties  of  an  attorney,  and  should  be  disbarred  therefor. — 
Matter  of  BurrU,  624. 
See  Pabtnebship,  1-7;  Will. 

▲TTORNBY'S  FBB.     Bee  Mobtgaoj^  IS,  19;  Nmotiabu  Iitbtbu- 

lONTS,  7. 
BAIL.    See  Gbxminal  Law,  84, 

BANKS  AND  BANKING. 

1.  Banking  (^obpobations — Neglect  to  File  and  Publish  State- 
ments— Repeal  ojt  Statute — ^Release  op  Ebbob. — In  an  action  bj 
a  banking  corporation,  where  one  of  the  defenses  set  forth  in  the 
answer  was  the  failure  of  the  plaintiff  to  file  and  publish  the  state- 
ments required  by  the  act  of  April  1,  1876,  and  such  defense  was 
established  at  the  trial,  error  in  rendering  a  judgment  for  the  plaintiff 
was  released  by  the  repeal  of  that  act  subsequent  to  the  taking  of 
an  appeal  from  the  judgment,  and  the  judgment  must  be  affirmed.— 
Fint  yaiUmal  Bank  of  tian  IaUb  OhUpo  y.  Hmder$on,  307. 

ILPbovinob  op  Appellate  Goubt — ^Faots  Abisino  Apteb  Appeal- 
Repeal  OP  Penal  Statute — Jubisdiotion. — ^The  ordinary  rule  that 
the  province  of  an  appellate  court  is  to  review  the  judgment  of  the 
inferior  court  as  of  the  time  when  it  was  rendered  is  not  inflexible ; 
but  matters  arising  subsequent  to  an  appeal  affecting  the  judgment 
appealed  from  will  be  considered  by  the  appellate  court,  and  in  ae- 
tions  of  a  penal  character  depending  upon  a  statute,  the  repeal  of 
the  statute  pending  the  appeal  will  deprive  the  appellate  court  of 
power  to  render  a  judgment  by  which  the  penalty  may  be  enforced.— 
Id. 

8.  Change  op  Law  Pending  Appeal. — If  a  case  is  api>ealed,  and,  pend- 
ing the  appeal,  the  law  is  changed  the  appellate  court  must  dispose 
of  the  case  under  the  law  in  force  when  its  decision  is  rendered. — Id, 

4.  Pbohibition  op  Action — Remission  of  Penalty — Poweb  op  Legis- 
LATUBE. — ^The  provision  of  the  act  of  April  1,  1876,  prohibiting  bank- 
ing corporations  from  maintaining  any  action  in  the  courts  of  this 
state,  without  previous  compliance  with  the  requirements  of  the  act* 
was  in  the  nature  of  a  penalty,  whldi  it  was  competent  for  the  legis- 
lature to  remit  at  any  time. — Id. 
See  Ck)BPOBATioNB,  16-19. 

BILL  OF  EXCEPTIONS. 

1.  Notice  of  Pbesentation — Waives. — ^The  written  notice  of  the  pre- 
sentation of  a  proposed  bill  of  exceptions,  and  the  amendments  there- 
to, to  the  judge  for  settiement,  provided  for  in  section  650  of  the 
€k)de  of  Civil  Procedure,  is  for  the  benefit  of  the  adverse  party,  and 
may  be  waived  by  him. — Hicks  v.  Marten,  661. 

2.  Failube  to  Object  Pbomptlt — Duty  op  Coubt. — ^The  party  or  at- 
torney who  seeks  to  avail  himself  of  the  want  of  written  notice  of  the 
presentation  for  settiement  of  a  bill  of  exceptions  and  the  amend- 
ments thereto,  or  of  any  tediniealitj  not  liEaettng  his  substantia] 

CI.  Cal." 
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right,  must  be  held  to  a  prompt,  oonsistent,  and  exact  aasertioii  of 
sach  technical  right;  and  the  failure  to  object  on  account  of  such 
want  of  notice  at  the  time  when  the  court  fixed  a  date  for  the  settle- 
ment, and  requested  the  attorney  proposing  the  amendments  to  be 
present,  and  his  assent  Implied  in  the  statement  that  he  would  "b9 
on  hand,"  is  a  waiver  of  any  other  or  different  notice,  and  the  court 
should  proceed  to  the  settlement  of  the  bill  at  the  time  designated, 
notwithstanding  written  objections  then  urged  to  the  settlement  for 
want  of  written  notice  of  the  presentation. — Id, 

.3.  Mandamus. — MandamuM  will  lie  to  compel  the  settlement  of  a  bill  of 
exceptions  prepared  in  time,  which  the  judge  has  refused  to  settle  on 
account  of  an  objection  of  the  oppodte  party  for  want  of  written  no- 
tice of  presentation,  which  has  been  waived  by  him. — Id, 
4.  Settixment— Maitdamus — Rxqttbst  to  Setiub  Bni..— a  petitkm 
in  the  supreme  court  for  a  writ  of  mandamui  to  compel  a  superior 
Judge  to  settle  and  certify  a  bill  of  exceptions  is  not  demurrable  on 
the  ground  that  the  proposed  bill  of  exceptions  contains  no  request  to 
the  judge  to  settle  and  certify  the  bill  of  exceptions  where  the  peti- 
tion shows  that  the  original  proposed  bill  of  exceptions  was  signed 
by  the  attorney,  and  that  opposing  counsel  were  notified  that  it  was 
proposed  as  a  bill  of  exceptions,  and  the  judge  certifies  that  he  was 
asked  to  settle  and  certify  it,  and  refused  because  it  was  not  in  time, 
and  the  bill  as  amended  is  the  bill  which  the  respondent  is  now  asked 
to  settle.— Fio^^  v.  Put^bouffh,  688. 
See  Appeal,  2,  5-7. 

BILL  OF  EXCHANGE.    See  Neootiablb  Ihstbumkntb,  4-Q. 

BONA  FIDE  PURCHASER.    See  Aoenot,  9;  Deeds,  8;  MowtOAOE, 
24 ;  Nbqotiabls  Ikstbuments,  20,  22. 

BONDS.    See  Estates  or  Deceased  Pebsokb;  Injurohov.  8;  Bb- 

OLAMATION  DISTRICT,  3;   SURETIES,  4-lZ 

BOUNDARIES.    See  Advebsb  PosdESSion,  8;  Streets  amd  Hish- 

WATS,  6. 

BRIDGE.    See  Nxtisaivoi. 

CERTIORARI.    See  Streets  aud  Hiohwatb,  16.  16;  Writ  or  B» 


CHATTEL  MORTGAGE.     See  Mortoage,  14. 

CHINESE  EXCLUSION  ACT  (Continued). 

Constitutional  Law— State  Chinese  Exclusioit  Act— Rbguiatioii 
or  Commerce. — The  act  of  March  20,  1891,  to  prohibit  Chinese  per> 
sons  from  coming  into  the  state,  and  prescribing  terms  and  oond!- 
tions  upon  which  those  residing  in  the  state  shall  be  permitted  to  re- 
main or  travel  therein,  is  in  excess  of  the  power  of  the  state,  and 
in  conflict  with  the  constitution  of  the  United  States,  whidi  gives 
exclusive  power  to  the  general  government  to  regulate  oommeros 
with  foreign  nations;  and  Congress,  in  the  exercise  of  its  constitu- 
tional iMwer,  haying  piescribed  the  terms  upon  which  tlis  Chinese 
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OHINBSB  EXCLUSION  ACT   (Continiied). 

now  here  shalJ  be  permitted  to  remain  within  the  United  Btatem  It 
is  beyond  the  power  of  the  state  to  impoae  any  further  eonditiona. — 
Em  parte  Ah  Cue,  107. 

OLAIM  AND  DBLIVERY. 

1.  PLEAJ>ING — AlYSWXB^lMFBOFBB    JUDGMENT    lOB    BCTUBN.^In     AB 

action  to  recover  personal  property,  or  its  value,  where  there  is  no 
prayer,  claim,  or  demand  of  any  kind  in  the  answer  for  a  return  of 
the  property  or  its  value,  a  judgment  for  its  return  to  the  defendant, 
or  its  value  in  case  a  return  cannot  be  had«  is  not  permissible,  and 
cannot  stand. — Banning  v.  Marleau,  238. 

2.  FiHDiNOS — Ckbtaintt. — Where  the  findings  are  not  sufficiently  cer- 
tain to  show  whether  an  action  for  claim  and  delivery  was  decided 
upon  the  theory  that  plaintiff  was  not  the  owner  of  the  property  in 
any  sense,  or  upon  the  theory  that  a  sale  of  the  property  to  the  plain- 
tiff was  void  as  against  creditors  for  want  of  delivery  and  an  imme- 
diate and  continued  change  of  possession^  a  new  trial  should  be 
granted. — Id. 

8.  Sauc  Void  as  to  GBKonoBS — Suffioienot  of  Findings. — If  a  sale 
to  the  plaintiff  was  not  followed  by  such  possession  as  would  make  it 
valid  as  against  creditors  of  the  plaintiff's  grantor,  the  court  should 
find  that  the  parties  attaching  the  property  were  such  creditors ;  and 
it  is  not  sufficient  merely  to  find  that  the  property  was  seised  under 
certain  writs  of  attadiment. — Id. 

4.  Sale  or  JStock  on  Ranch — ^Delivkbt  and  Change  of  Possession 
— Ownership  of  Land. — Where  the  property  in  dispute  consisted 
mostly  of  livestock  on  a  rancn  owned  one  time  by  the  plaintiff  and 
her  grantor  jointly,  but  owned  exclusively  by  plaintiff  for  some 
years  prior  to  the  attachment,  under  a  written  transfer  thereof  to 
the  plaintiff,  and  it  appears  that  the  grantor  of  the  plaintiff  acted 
for  plaintiff  at  various  times  as  a  general  superintendent  of  the 
ranch,  and  at  the  time  of  the  attachment  had  a  cropping  contract 
which  included  part  of  the  land,  and  plaintiff  had  other  stock  on  the 
ranch  belonging  to  her  alone,  in  detem^ning  whether  there  was  a 
sufficient  delivery  and  change  of  possession  of  the  property  attached, 
due  importance  should  be  given  to  the  fact  that  plaintiff  was  the 
owner  and  in  possession  of  the  land  on  which  the  stock  was  always 
graced,  and  on  which  some  of  it  was  bred  and  raised. — Id. 

5.  Crops  Raised  bt  Pobsesbob  Without  Title — Void  Contract. — 
Crops  raised  by  a  surviving  partner  in  possession  of  land  patented  to 
a  deceased  partner  as  a  homestead  claim,  under  a  void  contract  to  the 
effect  that  the  patent  was  to  be  procured  for  the  use  and  benefit  of 
the  copartnership,  are  not  the  subject  of  claim  and  delivery  at  the 
suit  of  the  heirs  of  the  patentee. — Oroome  v.  Alm$tead,  425. 

0.  Tenancy  at  Will — Rights  or  Possessor  in  Good  Faith. — ^The 
contract  to  obtain  the  patent  for  the  partnership  being  absolutely 
void,  the  partner  in  possession  is  not  a  tenant  at  will,  and  cannot 
daim  the  crops  upon  the  ground  that  such  tenancy  was  not  termi- 
nated by  thirty  days*  notice;  but  the  plaintiffs  out  of  possession 
cannot  sue  for  the  crops  severed  from  the  freehold  by  the  defendant 
in  possession  of  the  premises,  holding  possession  in  good  faith  under 
adverse  claim  of  right — Id. 

7.  Remedy  or  Plaintiffs. — ^The  only  remedy  of  plaintiffs  as  holders 
of  the  legal  title  is  to  recover  damages  for  the  withholding  of  the 


Digitized  by  CjOOQIC 


692  Claim  and  Delivbby. 


CLAIM  AND  DELIVERY  (Continued). 

land,  measared  by  the  rental  value,  or  the  value  of  the  uae  and  occn- 
I»ation  of  the  land  during  the  period  it  was  occupied  bj  defendant.^ 
Id. 

See  Aqistob'8  Lzkn,  8 ;  Judicial  Nonci. 

OOliMON  CARRIER. 

1.  DiLAT  m  Tbanstobtation  or  Gooi>8--Rxa80na]ilb  Tm— Pua»> 
ING — Demurbeb. — Where  the  complaint  in  an  action  to  recover  dam- 
ages for  the  alleged  failure  of  a  railroad  company  to  transport  and 
deliver  to  plaintiff  five  carloads  of  furniture  within  a  reasonable 
time  is  in  the  usual  form  employed  in  common-law  actions  ex  com- 
traotut  it  is  not  subject  to  a  general  demurrer  on  the  ground  that 
the  complaint  should  have  specified  what  was  a  reasonable  time  for 
the  transportation  of  the  goods ;  and  in  the  absence  of  a  special  de- 
murrer directed  to  that  point,  the  general  allegation  of  a  faihire  to 
transport  and  deliver  within  a  reasonable  time  is  sufficient. — Paimer 
V.  Atchison,  Topoka,  and  SatUa  Fo  R.  R.  Oo.^  180. 

2.  Liabilitt  or  Oabbdeb  vob  Dklat — Obdinabt  Oabi — ^UNKXpaoiD 
Stobm. — ^A  common  carrier  is  liable  for  delay  in  tue  transportation 
and  delivery  of  goods  only  when  it  is  caused  by  his  want  of  ordinary 
care  and  diligence ;  and  where  it  appears  that  the  delay  complained 
of  occurred  upon  the  mountain  division  of  a  railroad,  and  was  occa- 
sioned by  an  unexpected  storm  of  unusual  severity  upon  that  divi- 
sion, and  that  the  operators  of  the  road  used  every  reasonable  ef- 
fort to  keep  the  line  open,  the  railroad  is  not  responsible  for  racfa 
delay.— /<!. 

8.  Tbanspobtatioit  Oteb  OoNRBonKG  LniB. — ^Where  ocm  lailroad 
company  accepts  freight  for  a  place  beyond  its  route,  in  the  absence 
of  a  stipulation  that  such  company  shall  be  responsible  beyond  the 
terminus  of  its  line,  its  liability  as  a  conunon  carrier  ceases  upon 
making  delivery  to  the  connecting  line  at  the  end  of  its  line.— /dL 

4.  Law  of  Place  of  Contbact. — ^The  law  of  the  place  where  the  con- 
tract of  carriage  was  made  governs  in  determining  the  liability  of  the 
carrier,  unless  the  parties  at  the  time  of  making  it  had  some  other 
law  in  view. — Id, 

5.  Law  of  Another  Statik-Pbbsuicptioit. — Where  a  contract  for 
transportation  by  a  railroad  company  was  made  in  another  state, 
the  law  of  which  was  not  put  in  evidence,  It  must  be  presumed  that 
the  law  of  that  state  is  the  same  as  the  law  of  this  state. — JdL 

COMMUNITY  PROPERTY. 

1.  Husband  and  Wife — Conveyance  to  Wife — ^PBEsmcpnoir. — ^A 
deed  of  bargain  and  sale  to  a  married  woman,  executed  prior  to  the 
amendment  of  1889  to  section  1G4  of  the  Civil  Code,  must  be  pre- 
sumed to  have  been  paid  for  from  the  community  funds,  and  to  have 
vested  the  title  in  the  marital  community,  subject  to  the  absolute 
disposition  of  the  husband,  in  the  absence  of  rebutting  proof  that  it 
was  purchased  with  money  belonging  to  the  separate  estate  of  the 
wife. — Gwynn  v.  Dier%%enj  563. 

2.  Pbopebty  Taken  in  Name  of  Wife — ^Notice  to  Pubchaseb. — ^Tbe 
fact  that  the  property  was  taken  in  the  name  of  the  wife  alone  does 
not  of  itself  s^ve  a  purchaser  notice  of  a  separate  claim  or  right 
of  the  wife  to  the  property,  where  the  deed  does  not  show  upon  its 
face  any  intention  on  the  part  of  the  husband  to  have  the  prsperty 
conveyed  to  her  as  her  separate  esUte.— /dL 
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COBdMUNITT  PROPERTY   (Continued). 
8w  Ck>iTVXTANOE  Fbom  Wife. — ^All  parties  parchasing  real  estate  stand- 
ing in  the  name  of  a  wife,  where  the  deed  presumptively  or  in  fact 
was  given  for  a  money  consideration,  during  coverture,  do  so  at  their 
peril.— M 

4.  GOMSTBUGTIOIV     OF     CODB— Aia3n>MSNT     NOT     BXTBOAOTZVK.— The 

amendment  of  1889  to  section  164  of  the  Civil  Code  is  not  retro- 
active in  its  effect^/d. 

6.  SWAMP-IiAND  ASSESSMBNIV- SaLB  OF  LaND  UNDSB  FOBBOLOSUBB. — 

The  sale  of  land  under  a  decree  foreclosing  a  swamp-land  assess- 
ment lien  against  the  wife,  to  whom  a  grant,  bargain,  and  sale  deed 
was  made  in  the  year  1880,  cannot  affect  the  title  of  the  husband, 
and  such  assessment  in  the  name  of  \!b»  wife  is  Toid« — Id. 

CONSIDERATION.    See  Evzdbnob,  8,  0. 

CONSTITUTIONAL  LAW.  See  Chirbsb  EzGLUSXOir  Aor;  DsBDSt 
10 ;  Rbolamation  Distbiot  ;  Stbebtb  and  Hiqhwatb,  10^  17- 
28;  SuPBEia  Coubz. 

CONTINUANCE.    See  PBaonw 

CONTRACT& 

1.  Cbbtaintt. — No  action  will  lie  to  enforce  the  performance  of  a  con- 
tract or  to  recover  damages  for  its  breach,  unless  It  be  complete, 
and  certain  as  to  price,  as  well  as  to  subject  matter  and  parties. — 
Talmadge  v.  Arrowhead  R,  Oo„  867. 

SlRbstbaint  OF  Tbadb — Salb  OF  Goodwill. — ^Upon  the  sale  of  the 
goodwill  of  a  retail  butcher  business,  a  contract  not  to  engage  in 
mch  business  within  a  radius  of  five  miles  from  the  dty  where  it 
was  carried  on,  within  a  period  of  three  years,  must  be  construed 
as  prohibiting  such  business  for  the  protection  of  the  purchaser  in 
the  enjoyment  of  the  business  purchased  within  the  space  and  time 
limited,  and  is  a  valid  contract  for  Us  protection  while  so  doing. — 
Broion  v.  Kling,  295. 

8.  Validitt  of  Contbaots — Lbgalitt. — The  contracts  declared  void  as 
in  restraint  of  trade  by  section  1673  of  the  Civil  Code  are  not  de- 
clared unlawful;  and  where  the  contract  made  is  not  against  public 
policy,  and  would  have  been  valid  at  common  law,  it  is  not  illegal.^- 
Id. 

4.  CONSTBUCTION   OF  CONTBACT — STATUTB — ^PabT  OF   CONTBACT — 

PaESUMPnoir. — ^The  contracting  parties  are  presumed  to  have  had 
in  view  the  statute  upon  the  subject,  and  it  must  be  held  to  enter 
into  and  become  a  part  of  their  contract  upon  that  subject,  if  the 
contract  can  be  so  construed. — Id. 

5.  Limitation  as  to  Time. — Whatever  difficulty  there  may  be  in  limit- 
ing as  to  space  a  contract  in  restraint  of  trade,  where  there  is  no 
restriction,  it  may  be  limited  as  to  time,  so  as  to  be  enforced  to  the 
extent  to  which  it  is  limited  by  the  statute,  for  the  protection  of  the 
purchaser  while  engaged  in  the  business  within  the  limited  territory. 
—Id. 

t.  AcnoR  fob  Bbeach — ^Pebfobmancb  bt  Plaintiff— CoNFUomro 
EviDENOB — Question  of  Fact. — In  an  action  for  a  breach  of  < 
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tract,  it  is  a  question  of  fact  for  the  Jury  to  determine  whether  or 
not  the  plaintiff  had  performed  on  his  part  ail  that  is  requisite  under 
the  contract,  and  a  finding  in  faror  of  the  plaintiff  upon  conflicting 
eyidence  cannot  ba  distnrbed.-H6fafi/ord  t.  Btt  Bi/penid^  Irrigutiom 
District,  216. 

7.  CONTBAOT  TO  SmX  AXOBBIAS  WKLLB— BA8I8  OF  DAXAflBB^PaORT 

Upon  Otheb  Wkua — ^Where  the  plaintiff  had  a  contract  to  sink 
fire  artesian  wells  not  less  than  two  hundred  feet  in  depth,  and  Id 
ba  fiye  hundred  feet  in  depth,  if  practicable  and  possible  in  the  judg- 
ment of  the  defendant,  it  may  be  shown  as  a  basis  for  damages  sus- 
tained in  not  being  permitted  to  sink  four  of  the  wells  provided  for 
in  the  contract,  what  was  .the  profit  of  other  wells  in  tlie  same 
vicinity  of  an  average  depth  of  four  hundred  feet,  and  a  verdict  of 
the  jury  much  below  the  sum  reached  by  such  profits  la  supported  by 
the  evidence. — Id, 

8.  Gkbtazntt  or  Damaois — ^Meahb  of  Asokbtaznicket. — ^Though  the 
profit  upon  the  sinking  of  artesian  wells  cannot  be  determined  with 
mathematical  certainty,  yet  the  damages  are  fairly  ascertainable  in 
their  character  and  origin  within  the  meaning  of  section  8301  of  the 
Civil  Code;  and  the  number  and  character  of  wells  ariven  in  the 
vicinity  sheds  Ught  upon  the  question  and  aibrds  the  best  means 
for  its  solution. — Id. 

See  CoBFOKATioNS,  11;  Inburaitox  ;  Pabthkbshif. 

OORPORATIONS. 

I.F1DUOIABT  Relatiok  of  Pbomoteb. — ^A  promoter  of  a  corporation 
who  brings  about  its  organization  and  aids  in  procuring  subscriptions 
thereto  is  considered  in  law  as  occupying  a  fidudary  relationship 
towards  the  cori>oration  and  its  stockholders. — Barhahk  v.  Dennii. 
90. 

Z  Salb  of  Pbopebtt  to  the  Company — ^Dutt  of  Fbomoters. — ^A  pro- 
moter of  a  corporation  or  joint  stock  association  may  sell  property 
thereto,  but  it  is  incumbent  upon  him,  as  a  person  occupying  a 
fidudary  position,  to  make  full  and  fair  disdosure  of  his  interest  and 
position  with  respect  to  the  property,  and  not  to  make  any  f^lse 
representations  as  to  its  cost  price. — Id, 

8.FRA17D  OF  Pbomoteb — Election  of  Remedy. — ^Transactions  in 
which  the  promoters  of  a  corporation  suppress  or  misrepresent  ma- 
terial facts,  or  otherwise  deceive  the  corporation,  or  corruptly  con- 
trol its  action,  are  fraudulent,  and  the  company  may  elect  dther  to 
set  aside  such  transaction,  or  to  recover  the  promoter's  secret  profits. 
— /d. 

4.FBAUD  Upon  Stookholdxbb — ^Knowledge  of  Dibxctobs — Ratdi- 
OATiON — Waiveb. — ^Where  fraud  is  practiced  upon  the  stockholders 
by  the  promoters  of  the  corporation,  knowledge  of  it  by  the  directors 
is  not  knowledge  to  the  stockholders,  and  the  fraud  practiced  upon 
the  stockholders  cannot  be  ratified  or  waived  by  the  directors. — Id, 

S.  COBPOBATION  FOB  PUBOHASE  AND  SaLE  OF  LANDS — FbAUD  OF  PbO- 

MOTEBS — ACTION  BY  Stookholdebb. — Where  a  corporation  was  or- 
ganized for  the  purchase  and  sale  of  lands  by  promoters  of  the  cor- 
poration having  contracts  of  purchase  and  deeds  of  various  pareels 
of  land  which  were  conveyed  to  the  corporation,  and  the 
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CORPORATIONS  (Continuecl). 

fftlMly  leportod  to  the  corporation  that  they  had  paid  a  miieh  larger 
sum  on  account  of  the  purchase  price  of  the  lands  than  they  had  la 
fact  paid,  an  action  will  lie  at  suit  of  a  stockholder,  after  preTious 
demand  npon  the  corporation  to  commence  the  suit  and  a  refusal 
upon  its  part  to  do  so,  to  leoaver  judgment  for  the  difference  be- 
tween the  amount  actually  paid  and  the  amount  reported  to  the  cor- 
poration, as  being  the  property  of  the  corporation  unlawfully  with- 
held by  the  promoters  thereof.— /d. 
0.PABTIAL  Patmsnts — DcncBKBD  Patmkntb.— The  fact  that  partial 
payments  only  were  made  upon  the  various  tracts,  and  that  the  de- 
ferred payments  were  secured  by  mortgage  upon  the  land,  is  imrna* 
terial,  and  the  case  stands  as  though  it  were  a  cash  transaction 
throughout — Id. 

7.  YABZAirOB— COICFLAHTP— FnrDnTGS— RXFKB8ENTATI0N8  A8  TO  FXBST 

Paticknts— Obioinal  Cost  Pbicx.— There  is  no  substantial  Tari- 
ance  between  the  complaint  and  the  findings,  merely  upon  the  ground 
that  the  complaint  relies  for  judgment  upon  false  representations  as 
to  the  amounts  of  first  payments  made  for  the  land,  and  that  the 
findings  indicate  a  recovery  upon  the  theory  of  false  representations 
as  to  the  original  cost  price  of  the  property,  the  fraud  practiced  by 
tiie  defendants  as  confidentlsl  agents  of  the  parties  complaining 
being  the  ground  of  recovery,  and  the  measure  of  damages  relied 
upon  in  the  complaint  and  recognised  by  the  judgment  being  the 
same. — Id, 

8.  BviDENCB — Adutsbions  or  Pbomoteb. — A  promoter  of  the  corpora- 
tion, being  an  active  party  to  the  litigation,  his  statements  and  ad- 
missions pertaining  to  the  subject  matter  of  the  action,  wherever 
and  whenever  made,  are  competent  evidence  against  him. — Id. 

0.  Accounting — ^Payment  to  Pebtbot  Title— Pbofit. — In  an  ae- 
counting  had  against  a  promoter  of  the  corporation  he  should  be 
credited  with  a  sum  paid  to  perfect  the  title  of  one  of  the  tracts 
sold,  and  should  only  be  charged  with  the  profit  actually  realised 
upon  a  particular  tract — Id. 

IOl  Sxtbsobiftion  to  Shabeb  Bsfobs  Oboanization — Action  vob 
Galls. — ^A  subscription  for  shares  of  the  capital  stock  of  a  cori>ora- 
tion,  subsequently  to  be  formed,  will  sustain  an  action  by  the  com- 
pany, on  its  complete  incorporation,  against  the  subscribers  to  re- 
cover calls  duly  made  upon  the  stock. — San  Jotiquin  Land  and 
Water  Co.  v.  Beecher,  70. 

11.  Executobt  Contract — Effect  of  Organization — Acceptance  bt 
Corporation. — An  agreement  for  the  formation  of  a  corporation 
and  for  the  taking  of  a  specified  number  of  shares  therein  by  each 
of  the  parties  to  the  agreement,  as  to  incorporating,  is  executory, 
but  when  the  promoters  meet  and  organize  the  corporation  under  the 
name,  for  the  objects,  and  with  the  capital  stock  and  the  number  of 
shares  as  specified  in  the  agreement,  and  name  the  parties  to  the 
agreement,  with  the  shares  subscribed  by  each,  in  the  articles  of 
incorporation,  as  subscribers  to  the  capital  stock  to  the  extent  of 
the  shares  agreed  to  be  by  them  respectively  taken,  it  is  an  accept- 
ance by  the  corporation  of  such  parties  as  stockholders,  and  they  are 
thereby  and  thenceforth  bound  as  such. — Id, 

ISLVALnnrr  or  Cobfobaxionb — Stooksoidebs — Sionatubb  to  Abti- 
0UB8  Not  Executed. — It  is  not  neoeMary  to  the  vaUdity  of  the  oor- 
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poration  or  to  the  subscriben  who  agreed  to  its  formatioD  becotnini; 
stockholders,  that  they  should  all  sign  the  articles  of  inoorporation. 
—Id. 

IS.  Issuance  or  Cebtdioatis  Unnecessart. — ^To  constitnte  the  sab- 
Bcribers  to  an  agreement  for  the  formation  of  a  corporation  stock- 
holders of  the  corporation  it  is  not  necessary  that  the  eerttfioatn  of 
stock  should  hare  issned  to  them.— /tf. 

14.  Election  of  Disbctobs — ^De  Facto  Oiticbbs — Imtk  aw  Abbesb- 
XENT. — ^Where  the  board  of  directors  of  a  corporation  have  been 
nominally  elected,  organised  as  a  board  of  directors,  and  acted  as 
such,  their  acts  as  de  facto  officers  in  levying  an  usucssment  upon 
the  subscribed  capital  stock  are  ralid. — Id. 

10.  AssEssKENT  Ufon  Subscbibed  Stock— Statutobt  FObx  or  No- 
tice.— ^When  an  assessment  Is  properly  levied  upon  the  subscribed 
capital  stock  of  a  corporation,  the  fact  that  the  notice  describes  the 
assessment  as  levied  upon  the  capital  stodk  of  the  corporation  in- 
stead  of  upon  the  subscribed  capital  stock,  does  not  render  the 
notice  defective,  that  being  the  form  of  notice  prescribed  by  the 
statute,  which  the  legislature  had  authority  to  designate. — Id. 

18.  Ultba  Vibes — ^Estoppel. — ^The  defense  of  ultra  viret  is  looked  upon 
by  courts  with  disfavor  whenever  It  is  presented  for  the  purpose  of 
avoiding  an  obligation  which  a  corporation  has  assumed  nmij  in 
Bzoess  of  the  powers  conferred  upon  it,  and  not  in  violation  of  sobm 
Bxpress  prohibition  of  the  statute;  and  courts  are  inclined  to  treat 
tha  corporation  as  estopped  from  setting  up  such  defense  in  all  cases 
where  it  has  received  and  retains  tiie  benefit  of  the  transaction, 
and  seeks  by  this  plea  to  avoid  Its  correlative  obligBtion. — Kennedp 
V.  OaUfamia  Savings  Bank,  495. 

17.  Banks — Ownership  or  Stock — Liabilitt  fob  Inddtednbbb. — ^A 
national  bank  which  has  received  the  stock  of  a  savings  bank,  and 
still  retains  it,  and  has  received  dividends  thereon,  is  estopped  from 
denying  its  liability  for  its  proportion  of  the  indebtedness  of  the 
savings  bank  contracted  during  the  time  of  its  ownership  of  stock 
therein. — Id. 

18.  PowEB  or  National  Bank— Shabbs  in  Anotheb  Oobpobatidn.— 
A  national  bank  is  not  expressly  prohibited  from  becoming  a  stock- 
holder in  another  corporation,  and  may  take  shares  in  another  cor* 
poration  as  collateral  security  for  a  loan  made  by  it,  or  in  satisfac- 
tion for  a  loan  for  which  it  had  been  pledged  to  it  as  security. — Id. 

IB.  Notice  to  Thibd  Persons — ^Pbesuicptionb. — ^The  national  bank 
having  registered  itself  upon  the  books  of  the  savings  bank  as  a  stock- 
holder, a  person  dealing  with  the  savings  bank  will  be  jnstified  in 
assuming  that  the  national  bank  has  become  such  stockholder  by 
virtue  of  a  transaction  within  its  power  rather  in  violation  of  the 
laws  of  its  creation,  and  strangers  having  no  notice  in  fact  of  an 
unlawful  purpose  are  entitied  to  rely  upon  the  presumption  of  law 
that  the  stock  was  held  for  the  lawful  purposes  of  the  corporation.^ 
Id. 

10.  INSOLVENCT — JUBISDICTION     OF     SUPEBIOB     Ck>UBT. — ^The     SUpsriOT 

court  acquires  Jurisdiction  over  the  estate  of  an  insolvent  corpora- 
tion, when  a  petition  in  insolvency  has  been  filed  by  its  creditors, 
setting  forth  facts  constituting  the  insolvency  of  the  corporation. 
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and  praying  that  it  be  adjudged  an  inaolvent  debtor. — 8taU  Imvetf^ 
meni  and  Insurance  Co,  v.  Superior  Court,  135. 

21.  Adjudication  or  Insolvency — ^Reultion  to  Pbtition. — An  adjii- 
dication  of  insolreney  of  the  debtor  has  relation  to  the  time  when 
the  petition  waa  filed,  and  renders  void  any  intervening  transfer  or 
encumbrance  of  the  property  of  soch  debtor. — Id, 

22.  Insolvency  cm  Insubance  Oobfobation — ^Dissolution — Statu- 
tory CoNSTBUonoN. — The  insolvent  act,  by  the  declaration  that  its 
provisions  shall  apply  to  corporations,  includes  corporations  organ- 
ised for  the  purpose  of  insurance,  and  has  not  been  superseded  by  the 
provisions  of  section  601  of  the  Political  Code  providing  for  the  disso- 
lution of  insurance  corporations. — Id, 

28.  POWEB  OF  COUBT— DeCBEB  OF  DISSOLUTION — ^DlSTBIBUTION  OF  AS- 
SETS.— ^The  provisions  of  section  GOl  of  the  Political  Code  are  intend- 
ed to  secure  merely  the  dissolution  of  the  delinquent  insurance  cor- 
poration, and  do  not  confer  upon  the  court  which  decrees  the  disso- 
lution the  power  to  distribute  its  effects  to  the  stockholders  and 
creditors  through  its  own  action. — Id. 

24.  JuBiSDionoN  OF  CouBT  Statutory. — ^The  Jurisdiction  of  the  supe- 
rior conrt  to  decree  a  dissolution  of  any  corporation  exists  only  by 
virtue  of  statutory  authority;  and  Its  jurisdiction  is  limited  by  the 
provisions  of  the  statute,  both  as  to  the  conditions  under  which  it 
may  be  invoked  and  the  extent  of  the  judgment  which  it  may  make 
in  the  exercise  of  this  jurisdiction. — Id, 

25.  Obdeb  to  Show  Cause — Injunction — Receiveb. — ^When  the  at- 
torney general  commences  an  action  to  dissolve  a  corporation,  the 
only  order  which  the  court  is  authorized  to  make  is  one  requiring 
the  corporation  to  show  cause  why  Its  business  should  not  be  closed, 
and,  until  the  return  day  of  this  order,  the  court  has  no  power  either 
to  enjoin  the  corporation  from  doing  busnness,  or  to  disturb  lit  in 
the  possession  of  its  estate  by  the  appointment  of  a  receiver,  or  to 
assume  control  or  management  of  the  estate  of  the  corporation. — Id, 

26.  Settlement  of  Corporate  Affaibs  Upon  Dissolution — Power  of 
Coubt  to  Appoint  Receiver. — ^The  power  of  the  court  recognized 
in  section  400  of  the  Civil  Code  to  appoint  persons  other  than  the 
directors  or  managers  of  the  corporation,  at  the  time  of  its  dissolu- 
tion, to  settle  its  affairs,  does  not  authorize  the  court  to  take  upon 
itself  the  power  to  settle  its  aifairs  or  to  appoint  a  receiver  for  that 
purpose. — Id, 

27.  Limitation  of  Power  of  Appointment. — ^The  authority  given 
in  section  565  of  the  Code  of  Civil  Procedure  to  appoint  persons  in 
the  place  of  those  who  are  directors  of  the  corporation  at  the  time 
of  its  dissolution  is  the  measure  of  the  power  granted,  and  can  only 
be  exercised  upon  an  application  therefor  either  by  a  creditor  or  a 
stockholder  of  the  corporation,  and  can  neither  be  invoked  at  the  in- 
stance of  a  stranger  nor  assumed  by  the  court  of  its  own  motion.-* 
Id. 

88.  JUBiBDicnoN  OF  Appointees — ^Poweb  of  Dibectobs. — ^The  ptrsons 
so  appointed  become  trustees  in  the  place  of  the  directors  of  the  coi> 
poration,  and  with  the  same  powers  and  responsibilitiea  that  are  con- 
ferred by  section  400  of  the  Civil  Code  upon  tbs  divictors  in  oAot 
at  the  tims  of  its  dit8olntlon.-*/tf. 


Digitized  by  CjOOQIC 


698  C!0BP0RiLTI0K8. 


CORPORATIONS  (Continued). 

29.  IiCTEBBBT  or  STATE.— In  an  action  by  the  atate  to  diaeolTa  a  delin- 
quent corporation,  the  atate  haa  no  intereat  either  in  the  aaaeta  of 
the  corporation  or  in  ita  debta,  and  when  it  has  secured  the  diasoln- 
tion  of  the  corporation  ita  functiona  in  the  action  hare  ceaaed. — 14, 

80.  Statutost  Insolvxnot  or  InsuRAiroK  CoxPAinr— -Oohtbox.  or 
Pbofebtt. — The  inaolTMusj  upon  which  a  dissolntioB  of  an  inaor- 
ance  corporation  ia  anthoriied  under  section  001  of  the  Political 
Code  is  a  statutory  and  not  an  actual  insolvency,  and  where  there  la 
no  charge  of  actual  inaolvency  the  court  should  not  interfere  with  the 
management  of  the  business,  or  take  the  property  of  the  oorporatioo 
from  the  control  of  the  stockholders  to  whom  H  still  belongs. — 14* 

ZL  Judgment  of  DzssoLTTTZoir — ^AFPoiNTMSirr  or  Receivxb — ^AfpbaI/^ 
Stat  or  P]K)0EEDZNa8.^An  appeal  from  a  Judgment  disaolTing  an 
insurance  corporation  suspends  the  Judgment  until  the  determination 
of  the  appeal,  and  while  the  appeal  ia  pending  the  court  cannot  cany 
into  execution  that  part  of  ita  Judgment  authorizing  the  appoint 
ment  of  a  receiver,  and  has  no  Jurisdiction  to  appoint  a  receiver  of 
the  effects  of  the  corporation  during  the  pendency  of  the  appeaL 
— /d. 

82.  BrnccT  or  Appeal. — The  effect  of  the  appeal  from  a  Judgment  whan 
the  proceedinga  are  atayed  ia  to  preaerve  the  rights  of  the  parties  ta 
the  controversy  in  the  same  condition  as  thay  were  prior  to  the  entry 
of  the  Judgment. — Id. 

88.  TBANsrBB  or  PBOCEEDnroa  nr  Insoltbhot — JuusDicTioir— Dia- 
80LUTI0N  or  CoBPOBATioir. — ^The  transfer  of  proceedings  in  insol- 
vency  against  a  corporation  after  an  order  of  adjudication,  from  the 
department  in  which  they  had  been  pending,  to  the  department  in 
which  the  action  for  dissolution  of  the  corporation  waa  pending,  can- 
not confer  upon  the  court  any  greater  Jurisdiction  In  the  latter  mat- 
ter than  it  previoualy  had. — Id, 

84.  Writ  or  Prohibition. — Upon  application  of  the  corporation,  a  writ 
of  prohibition  must  be  granted  to  prevent  the  superior  court  from 
proceeding  upon  the  Judgment  and  orders  appointing  a  receiver  with 
reference  to  any  property  of  the  corporation,  and  from  interfering 
with  or  disturbing  the  possession  or  control  of  the  corporation  as 
to  any  of  ita  property  or  effecta,  pending  ita  appeal  from  the  Jud^ 
ment  of  dissolution. — Id, 

85.  Dissolution  or  Corporation — Order  or  Inxunotion — Jubudic- 
TioN  Prooeedingb  IN  INSOLVENCY — PROHIBITION. — An  Older  of  In- 
junction issued  by  the  superior  court  at  the  commencement  of  pro- 
ceedings for  the  dissolution  of  a  corporation,  enjoining  the  corpora- 
tion, and  ita  agents,  attomeya,  and  creditors,  and  their  agents,  at- 
torneys, and  solicitors  from  carrying  on  any  litigation,  or  interfering 
with  the  assets  of  the  corporation,  is  without  Jurisdiction;  and  an 
attorney  for  the  creditora  of  the  corporation,  who,  in  disobedience  to 
auch  order,  prosecuted  their  petition  in  involuntary  insolvency  againat 
the  corporation  is  not  guilty  of  contempt  in  disregarding  the  injunc- 
tion ;  and  a  writ  of  prohibition  will  be  granted  to  prevent  the  Judge 
who  had  issued  the  order  of  Injunction  from  hearing  an  order  to 
ahow  cause  why  such  attorney  ahould  not  ba  Judged  guilty  of 
tempt  and  punished  therefor, — Earriwon  v.  Htibhard,  152. 

See  Agenot,  2;  Insxtbanob;  Muniozpal  CoBPOBAnoNs; 

CLAMATION  DiSTBICT;  SURETIES,  4-12;  Whabv,  7. 
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RxoovKBT  Less  Than  Thbeb  Huin)BiD  Dollabs — Constbuotion  of 
Code — ^Defendant  Not  Entitled  to  Ck>8TS. — Under  section  1026 
of  the  Code  of  Civil  Procedure,  which  provides  that  "No  costs  can 
be-allowed  in  an  action  for  the  recovery  of  money  or  damages  when 
the  plaintiff  recovers  less  than  three  hundred  dollars,"  neither  party 
can  recover  costs  in  such  case,  and  the  defendant  is  not  entitled  to 
a  judgment  against  the  plaintiff  for  his  costs.— AntJboiiy  T*  Qrond, 
235. 

See  AoxiTOT,  2. 
OOUNTBRCLAIM.    fiee  PlbadihOw 
OOUNTISS.    Bee  Mukioipal  Cobfobatxohi. 
OOUBTS.    See  Justice's  Coubt;  Supbemx  Couet. 
CRIMINAL  LAW. 

1*  PBACnCB^DlSMISSAL  OF   IllFOBlCATION — ^FaILXTBI  OF  MaGIBTBATB 

TO  INDOBSE  Commitment— Re-examination  Not  Rbquibed. — 
Where  an  infonnation  was  dismissed  by  the  trial  court  on  the  ground 
that  the  defendant  had  not  been  legally  committed  by  a  magistrate, 
and  it  appeared  that  the  only  irregularity  in  the  proceedings  before 
the  magistrate  consisted  in  his  failure  to  make  a  proper  indorsement 
of  the  commitment  upon  the  complaint  at  the  conclusion  of  the  ex- 
aminaiion,  it  was  proper  for  the  trial  court  to  order  that  the  papers 
be  sent  back  to  the  magistrate  for  proper  indorsement  without 
another  preliminary  examination,  and  that  upon  return  of  the  same 
the  district  attorn^  should  file  another  information. — The  People 
V.  LanCj  613. 

2.  Homicide — Evidence — Condition  of  Gbound — Finding  of  Body. 
— ^Upon  the  trial  of  a  defendant  charged  with  murder,  where  it  ap- 
pears that  the  affray  occurred  in  the  dark;  that  many  shots  were 
fired;  that  two  persons  were  killed  and  one  wounded,  and  three 
pistols  were  introduced  in  evidence  of  different  calibers,  each  con- 
taining a  number  of  empty  and  loaded  cartridges,  it  was  not  error 
for  the  court  to  allow  the  introduction  of  testimony  as  to  the  con- 
dition of  the  ground,  and  the  finding  of  the  body  of  one  of  the  per- 
sons killed,  80  that  the  jury  should  be  put  in  possession  of  all  the 
facts  and  drcumstanoes  in  order  that  it  might  determine  whether  the 
defendant  killed  the  person  with  whose  murder  he  was  charged. — Id, 

8.  Pbivileged  Communications — Physician  and  Patient. — ^The  rule 
as  to  privileged  communications  between  patient  and  physician  does 
not  apply  in  criminal  cases.  The  privilege  was  not  conferred  to 
shield  a  person  charged  with  the  murder  of  another,  or  to  be  used 
as  a  weapon  against  one  charged  with  crime. — Id. 

4.  Opinion  Evidence — Mental  Condition  of  Defendant— Qualifi- 
cation OF  Witness — ^Discbbtion. — ^The  action  of  the  trial  court  in 
permitting  witnesses  to  give  their  opinion  as  to  the  mental  condition 
of  a  defendant  on  trial  on  a  criminal  charge  cannot  be  said  to  have 
been  erroneous  where  It  was  shown  that  the  witnesses  were  ac- 
quainted with  the  defendant,  and  had  more  or  less  opportunity  for 
acquiring  knowledj^e  on  which  to  base  an  opinion.  In  such  mattSBl 
a  very  large  discretion  must  be  conceded  to  the  trial  court — li. 
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6.  CoNSPiBAGT — CntcuMSTANTiAL  BviDBNCB. — A  Conspiracy,  Uke  anj 
other  fact,  may  be  proven  by  drcumstantial  evidence. — Id. 

e.  Bebuttal  of  Insanitt— Fboof  of  Incest. — ^Proof  that  a  defend- 
ant, npon  trial  for  murder,  had  committed  the  crime  of  incest  with 
his  daughter  is  admissible  in  rebuttal,  where  the  claim  of  the  de- 
fense is  that  the  defendant  bad  become  insane  through  fear  that  the 
deceased  was  trying  to  debauch  defendant's  daughter. — Id, 

7.  Commission  of  Another  Offense. — Evidence  tending  to  show  a 
material  fact  or  motive,  although  it  also  tends  to  prove  the  commis- 
sion of  another  offense  by  the  defendant.  Is  relevant  and  permissible 
in  a  criminal  action. — Id, 

8.  Objectionable  Rsmabks  of  Pboseoutino  Attobnkt — ^Knowlcdgi 
of  Judge. — ^A  Judgment  of  conviction  in  a  criminal  action  will  not 
be  reversed  npon  appeal  because  of  objectionable  remarks  of  the 
prosecuting  attorney  in  his  argument  to  the  jury,  where  the  judge 
was  at  the  time  engaged  in  examining  the  instructions,  and,  so 
far  as  the  record  shows,  knew  nothing  about  the  fact — Id, 

9.  Insanity — Presumption  of  Continuance — Modification  of  In- 
structions— Harmless  Ruling. — ^The  modification  of  an  instmc 
tion  that  if  the  jury  ^'should  find  from  the  evidence  that  the  de- 
fendant was  insane  at  a  period  before  the  homicide  in  question,  then, 
in  that  case,  his  insanity  is  presumed  to  have  continued,**  by  tin 
addition  of  the  clause  ''up  to  the  time  of  the  homicide,  provided  the 
exciting  cause  of  such  insanity  also  exists  up  to  toe  time  of  the 
homicide,"  even  if  conceded  to  be  erroneous  in  the  abstract,  cannot 
be  said  to  be  prejudicial,  where  the  evidence  for  the  defendant  tended 
to  show  not  only  that  the  defendant  was  somewhat  deranged  a  year 
or  more  prior  to  the  time  of  the  homicide,  but  that  he  became  more 
excitable  as  time  went  on. — Id. 

10.  Presumption  Dependent  Upon  Nature  of  Insanitt. — ^Whether 
insanity  once  proven  is  presumed  to  continue  is  determined  by  the 
nature  of  the  disease.  If  it  is  occasional  or  intermittent  insanity 
no  such  presumption  arises;  but  the  rule  is  otherwise  in  cases  of 
confirmed  insanity  of  whatever  nature. — Id. 

11.  Assault  with  Deadly  Weapon — Instruction — Omission  or 
Self-Defense. — ^An  instruction  to  the  jury  npon  the  trial  of  a 
defendant  charged  with  an  assault  with  a  deadly  weapon  with  in- 
tent to  kill,  to  the  effect  that  if  they  believed  that  the  defendant  com- 
mitted the  assault  without  malice  aforethought  their  verdict  should  be 
guilty  of  an  assault  with  a  deadly  weapon,  is  not  erroneous  because 
it  fails  to  state  that  if  the  assault  had  been  committed  in  necessary 
self-defense  it  was  jnstified.^PeopIe  y.  LyncA,  229. 

12.  Assault  Exclusive  of  Self-Defenbb. — An  assault  is  in  itself  un- 
lawful. One  person  cannot  assault  another  in  self-defense ;  and  any 
act  done  in  self-defense  cannot  be  an  assault — Id. 

18.  Self-Defensb — ^Fbab  of  Bodily  Injury — Instruction. — An  in- 
struction to  the  jury  that  the  bare  fear  of  the  defendant  that  the 
prosecuting  witness  was  going  to  inflict  bodily  injury  npon  him  would 
not  justify  him  in  attempting  to  kill  the  prosecuting  witness,  if  he 
did  so  attempt,  but  there  must  have  been  some  act  or  acts  on  the 
part  of  the  latter  such  as  would  induce  an  ordinarily  prudent  man 
to  believe  that  he  was  in  great  and  immediate  danger  of  death  or 
great  bodily  injury,  is  correct  and  is  not  erroneous  because  it  fails 
to  say  anything  about  threats. — Id. 
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14.  Threats  bt  Pebbon  Assaulted. — ^Threati  alone  never  justify  a 
homicide,  or  an  attempt  to  take  life,  though  admlwible  in  evidence  to 
throw  light  on  the  circumstances  surrounding  the  affray. — Id, 

10.  Evidence — Explanation  op  Threat — Opinion  of  Dependant — 
Harmless  Ruling. — ^Where  the  defendant  testified  that  some  days 
prior  to  the  alleged  assault  the  prosecuting  witness  said,  *'I'I1  fix 
you/'  and  further  testified  that  immediately  prior  to  the  affray 
the  prosecuting  witness,  in  a  violent  manner,  said  to  him,  *'I'll  kill 
you,**  and  made  demonstrations  as  if  to  draw  a  weapon,  the  refusal 
of  the  court  to  allow  him  to  testify  as  to  what  he  thought  was  meant 
by  the  words,  ''1*11  fix  you,"  could  not  l>e  prejudicial. — Id. 

l^FsEavmcE  OF  AoousED  in  Public  Street — Presumption — Harm- 
less Refusal  op  Instruction. — Where  the  crime  with  which  the 
defendant  was  charged  was  committed  upon  the  public  street,  an 
instruction  asked  for  by  the  defendant  that  it  was  to  be  presumed 
that  he  was  there  for  a  lawful  purpose,  is  not  objectionable,  and 
eonld  have  been  properly  given,  but  the  refusal  to  give  it  is  not 
prejudicial  error  where  the  Jury  have  been  fully  instructed  that  the 
defendant  was  to  be  presumed  innocent  until  proven^  guilty. — Id, 

17.  Appeal — ^Revkbaal  op  Judgment — ^Recall  op  Remittitur — Re- 
HBABiNG — Habeah  CORPUS. — ^Where  a  judgment  of  conviction  of 
felony  was  reversed  upon  appeal,  and  the  remittitur  was  issued  with- 
in ten  days  after  the  decision  was  filed  by  consent  of  the  attorney 
general,  who,  within  thirty  days  after  the  decision,  procured  a  recall 
of  the  remittitur  and  an  order  granting  a  rehearing,  upon  the  ground 
that  his  consent  to  the  issuance  of  the  remittitur  had  been  procured 
by  fraud,  and  after  a  denial  of  a  motion  by  the  defendant  to  set 
aside  the  orders  recalling  the  remittitur  and  granting  a  rehearing, 
upon  resubmission  of  the  cause  a  decision  was  filed  aflirming  the 
Judgment — the  orders  recalling  the  remittitur  and  granting  a  rehear- 
ing cannot  be  collaterally  attacked  upon  petition  of  the  prisoner  for 
a  writ  of  haheae  corpus^  upon  the  ground  that  he  was  entitled  to  a 
new  trial  after  the  filing  of  the  remittitur  in  the  superior  court, 
and  that  a  retrial  was  demanded  by  him  and  refused  by  that  court — 
B9  parte  Qallaghert  113. 

18.  Trial— Bribert  op  Witness — Investigation  bt  Court. — If  the 
drcamstances  pending  a  criminal  trial  are  such  as  to  Impress  the 
court  with  a  suspicion  that  a  witness  has  been  tampered  with  or 
bribed  by  the  attorney  for  the  defendant,  the  investigation  of  the 
matter  should  be  conducted  in  the  absence  of  the  jury  in  order  that 
the  jurors  might  not  be  influenced  in  their  verdict  by  any  develop- 
ments arising  from  such  investigation. — People  T.  Ahhott,  645. 

19.  Remarks  in  Presence  op  Jury — ^Exception. — ^An  objection  to  re- 
marks made  by  the  trial  court  in  the  presence  of  the  Jury,  touching 
the  conduct  of  appellant's  attorney  in  regard  to  the  bribery  of  a 
witness,  vnll  not  be  considered  upon  appeal  where  no  exception  was 
noted  to  the  course  pursued  by  the  court. — Id, 

20.  Possession  op  Stolen  Property  Unexplained — Bubglary.— The 
mere  possession  of  stolen  property  unexplained  by  the  defendant, 
though  not  sufficient  to  justify  a  conviction,  is  a  drcumstanqe  tending 
to  show  guilt,  and  the  accused  is  bound  to  explain  the  possession  in 
order  to  remove  the  effect  of  it  as  a  circumstance  to  be  considered  in 
connection  with  other  suspicious  facts  if  the  evidence  discloses  any 
■odi. — Id. 
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21.  INAPFBOPBIATB  BzFBBBSiON — Iksteuotion. — ^The  words  **9L  drcnm- 
stance  tending  to  show  guilt*'  would  be  a  more  appropriate  expression 
than  the  phrase  "a  guilty  circumstance*'  as  applied  to  the  pofiseasion 
of  stolen  property,  yet  their  manifest  meaning  is  the  same,  and  ths 
use  of  the  latter  expression  in  an  instruction  is  not  ground  for  a  r»> 
▼ersal  of  a  judgment  of  conviction. — Id, 

22.  Afpbopbiateness  of  Instruction — Possession  or  Pbopebtt — 
CoNFLioT  OF  Eyidenob. — ^Whcre  there  is  direct  evidence  to  the  effect 
that  the  defendant  was  in  possession  of  the  property  stolen  from 
the  house  burglarized  at  about  the  time  the  burglary  was  committed, 
the  mere  fact  that  this  evidence  was  contradicted  by  the  defendant 
or  other  witness,  cannot  defeat  the  right  of  the  people  to  have  an 
instruction  bearing  upon  the  question  of  the  possession  of  stolra 
property  given  to  the  jury. — Id. 

23.  Impanelino  Jubt. — ^A  defendant  accused  of  crime  has  the  right  to 
have  in  the  jury-box,  before  the  impaneling  of  a  jury  begins,  sU 
the  names  of  the  jurors  from  which  are  to  be  drawn  the  jniy  by 
which  he  is  to  be  tried. — People  v.  Edwards,  543. 

24.  Right  of  Pebemftobt  Challenge. — ^The  right  of  peremptory 
challenge  is  one  of  the  chief  safeguards  of  a  defendant  against  aa 
unjust  conviction,  and  courts  ought  to  permit  the  freest  exercise  of 
this  right  within  the  limits  fixed  by  the  legislature.— /d. 

26.  JuBT-Box — Restoration  of  Names  or  Jubobs — ^Disghawb  or 
Panel — ^New  Ivpanblkbnt. — Where  a  jury  has  been  partially  Im- 
paneled while  another  jury  was  engaged  in  deliberating  upon  its 
verdict,  which  is  discharged  before  the  impanelment  of  the  new  jury 
is  complete,  it  becomes  the  duty  of  the  clerli  to  restore  their  names 
to  the  jury-box,  and  when  the  attention  of  the  court  is  drawn  to  the 
fact  it  should  grant  the  motion  of  the  defendant  to  discharge  those 
jurors  who  had  already  been  sworn,  and  to  impanel  the  jury  anew, 
and  its  failure  to  do  so  is  a  prejudicial  error. — Id, 

26.  Plea  or  Not  Guilty — Fobm  of  Plea. — Where  the  defendant  In 
a  criminal  action  interposes  a  plea  of  "not  guilty"  of  the  charge  as 
stated  in  the  information,  such  plea  entered  in  the  minutes  of  the 
court  is  substantially  in  the  form  described  by  section  1107  of  the 
Penal  Code^  which  requires  a  plea  of  not  guilty  to  state  substantially 
that  '*the  defendant  pleads  that  he  is  not  gnilty  of  the  offense 
charged." — People  v.  Wallace,  281. 

27.  Trial — Challenge  to  Panel  or  Jubt — ^Nonbbsidence  or  Juaois 
— Special  Venire. — ^The  only  ground  of  challenge  to  the  panel  ei 
a  jury  summoned  by  special  venire  is  "bias  of  the  officer  who  sum- 
moned them,"  as  provided  in  section  1064  of  the  Penal  Code,  and  a 
challenge  of  such  panel  on  the  ground  that  they  are  nonresidents 
of  the  county  is  not  admissible,  and  the  court  is  not  bound  to  try 
an  issue  of  fact  thereon  because  the  district  attorney  states  that 
the  prosecution  denies  the  challenge. — Id, 

28.  Residence  of  Jubob — Formation  of  New  County, — Where  a 
juror,  upon  a  criminal  trial  in  San  Bernardino  county,  was  chal- 
lenged on  the  ground  that  he  was  not  a  resident  of  that  county,  but 
of  tl^e  new  county  of  Riverside,  the  challenge  is  properly  overruled 
where  it  appears  that  the  trial  took  place  three  days  before  tiie 
returns  of  the  election  were  declared  by  which  the  county  of  River- 
side came  into  existence. — Id, 

29.  Judicial  Notice — Existence  or  New  Couwtt. — ^Whether  or  not  a 
new  county  had  been  created  and  existed  at  the  time  of  the  trial 
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of  a  criminal  action,  is  a  matter  of  judicial  notice,  where  the  act 
for  the  organization  of  the  coanty  declares  that  it  shall  be  and 
become  an  organized  county  from  and  after  the  day  npon  which 
the  retams  of  an  election  in  favor  of  creating  it  shall  be  ascertained 
and  declared  by  the  board  of  commissioners. — Id. 

80.  Assault  With  Deadly  Wkapoh  With  Intent  to  Murokb— Oon- 

VIOTION  OF  LbSS  OtFENSB — HabMLESS  BsROB  in    iNSTBUCnONS. — 

Where  a  defendant,  accused  with  an  assault  with  a  deadly  weapon 
with  intent  to  murder,  is  conyicted  only  of  an  assault  with  a  deadly 
weapon,  any  error  in  instruction  upon  the  subject  of  the  intent  to 
murder,  which  could  have  no  bearing  upon  the  lower  offense  of 
which  the  defendant  was  convicted,  is  harmless. — Id. 

81.  Assault  With  Deadly  Weapon — Name  of  Pebson  Assaulted— 
Vabiance  Between  Ck>MPLAiNT  and  Infobmation. — ^The  name  of 
the  party  assaulted  Is  a  material  element  of  the  offense  of  an  assault 
with  a  deadly  weapon,  and  where  the  complaint  charged  the  assault 
to  have  been  made  upon  the  person  of  one  George  Magin,  and  the 
information  charged  it  to  have  been  made  upon  the  person  of  one 
George  Massino,  the  variance  is  fatal. — People  v.  Christian,  471. 

82.  Setting  Aside  Infobmation — Illegal  CJommitment. — Whenever  a 
defendant  is  informed  against  for  an  offense  different  from  that 
charged  in  the  complaint  upon  which  he  was  examined,  and  which 
is  not  included  therein,  he  has  had  no  examination  for  that  offense, 
and  is  entitled  to  have  the  information  set  aside,  upon  the  ground 
that  he  has  not  been  legally  committed. — Id. 

88.  AuTHOBiTT  OF  DiSTBicT  Attobnet — Offense  Not  Ohabged  in  . 
Complaint. — ^The  district  attorney  filing  any  information  must  con- 
fine himself  to  the  record  of  commitment,  and  is  not  justified  in 
placing  therein  any  element  of  the  offense,  the  information  of  which 
he  has  obtained  from  outside  sources;  and  he  has  no  authority 
to  disregard  the  commitment,  and  cull  from  the  evidence  taken  at 
the  preliminary  examination  any  offense  not  included  in  the  com- 
plaint upon  which  the  defendant  was  charged  and  examined.*— /d. 

84.  Felony — Bail  Bond — Fobfeitubb — Continuance  of  Examina- 
tion.— ^The  condition  of  a  bail  bond  given  upon  an  arrest  for  felony 
to  appear  for  examination  before  a  justice's  court  is  substantially 
that  the  defendant  will  hold  himself  amenable  to  the  orders  of  the 
court,  and  when  the  court  considers  a  demurrer  to  the  complaint 
at  the  hour  set  for  the  examination  the  further  hearing  of  the  de- 
murrer is  in  effect  a  continuance  of  the  examination  until  the  argu- 
ment of  the  demurrer  is  concluded;  and  the  bail  bond  cannot  be 
forfeited  for  failure  of  the  defendant  to  present  himself  until  the 
demurrer  is  disposed  of,  or  a  further  order  of  the  court  made.— 
The  People  eas  rel  Burnett  v.  Morstadt,  379. 

85.  Municipal  Oboinancb — Fine  fob  Violation — Repeal  of  Obdi- 
nance  Pending  Appeal — Affibmance — Remission  of  Fine — Exe- 
cution— Injunction. — Where  a  fine  was  imposed  upon  a  person 
accused  of  violating  a  municipal  ordinance,  and  pending  an  appeal 
from  the  judgment  to  the  superior  court  the  municipal  ordinance 
^vas  repealed,  such  repeal  operates  as  a  remission  of  the  penalty 
for  the  offense  and  of  the  fine  imposed  for  its  violation,  and  such 
fine  cannot  be  enforced  by  execution,  notwithstanding  an  affirmance 
of  the  judgment  by  the  superior  court  after  the  repeal  of  the  ordi- 
nance; and  such  enforcement  will  be  lestiBlned  by  injnnetloii.-* 

Bpean  v.  Oo§mt9  of  Uodoe,  808. 
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80.  Repeal  or  Penal  Statute— Jusibdiotxon. — ^The  repeal  of  a  penal 
statute  without  a  saving  clause  has  the  effect  to  deprive  the  court 
in  which  a  prosecution  under  the  statute  is  pending  of  all  power 
to  proceed  further  in  the  matter.— /<i. 

87.  Appeal— Stat  of  Prooeedinob. — ^By  an  appeal  to  the  superior  court 
in  a  criminal  case,  the  enforcement  of  the  judgment  appealed  from 
is  stayed  until  after  the  determination  of  the  appeal;  and  until  its 
determination  the  proceeding  is  a  pending  action  in  which  the  rights 
of  neither  party  have  been  conclusively  determined. — Id, 

88.  Repeal  of  OBomAROB — ^Reservation  of  Bxxstino  Ojfenueb 
Ck)N8TBUCTi0N  OF  CoDE. — Section  329  of  the  Political  Code,  provid- 
ing that  "the  repeal  of  any  law  creating  a  criminal  offense**  does  not 
bar  proceedings  for  the  '*i>unishment  of  an  act  already  committed 
in  violation  of  the  law  so  repealed,*"  unless  the  intention  to  bar 
■odi  proceedings  '*is  expressly  declared  in  the  repealing  act,"  is 
limited  in  its  application  to  the  repeal  of  a  "law,"  and  does  not 
extend  to  the  repeal  of  a  municipal  ordinance. — Id. 

See  INBANITT,  1,  2. 

DAMAGES.     See  Oontkaotb,  6-8;  iNJUNonoNB,  8,  4;  Vwauamm, 

DBBTOR  AND  ORBDITOR.  See  Inbolvenct. 
DBDICATION.  See  Stbeeib  and  Hiokwatibi 
DEEDS. 

1.  Execution — Signature  of  Grantor — Aoenct — Ratification. — 
The  requirement  of  section  1091  of  the  Civil  Code  that  a  grant  of 
real  property  shall  be  subscribed  by  the  grantor  in  order  that  the 
titie  may  be  transferred  thereby  does  not  render  it  necessary  that 
his  signature  shall  be  aflSxed  by  himself,  but  it  may  be  affixed  by 
another,  if  done  in  his  presence  and  by  his  direction,  or  he  may  adopt 
and  ratify  a  signature  made  by  another  without  previous  authority. 
-^BlaisdeU  v.  Leooh,  405. 

2l  Acknowledgment  of  Grantor — ^Bbtoffkl. — ^Where  a  person  named 
in  a  grant  of  real  property  appears  in  person  before  a  notary  and 
acknowledges  a  signature  attached  thereto  as  his  own  he  is  estop- 
ped from  afterwards  denying  his  declaration,  as  well  as  his  signature, 
against  any  one  who,  without  any  other  notice  or  knowledge  than 
is  conveyed  by  the  deed,  parts  with  his  property  on  the  strength 
thereof. — Id, 

8.  Mistake  of  Married  Woman — Opportunity  for  Examination — 
Bona  Fide  Pubohabsr. — Where  a  married  woman  acknowledges  a 
signature  to  a  deed  as  her  own  signature,  under  the  mistaken  belief 
that  the  instrument  was  a  lease  which  she  had  signed,  and  it  appears 
that  the  instrument  was  handed  to  her  by  the  notary  for  her  ex- 
amination, and  that  she  had  every  opportuni^  tor  determining  its 
nature,  her  acknowledgment  of  the  execution  and  validity  of  the 
deed  estops  her  from  questioning  that  fact  as  against  a  subsequent 
mortgagee  of  the  grantee,  who  is  withoat  nodes  or  knowledge  other 
than  that  conveyed  by  the  deed. — Id, 

4.  Deed  Voidable  for  Fraxtd,  Not  Void. — ^When  a  nan  knows  that  he 
to  oonveying  or  doing  something  with  his  sBtats^  but  does  not  ask 
what  is  the  precise  effect  of  the  deed,  becaoBS  hB  ia  told  Oat  it  to 
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A  Bwre  fonii»  and  has  sacfa  oonfidenoe  In  his  lolicitor  m  to  exeento 
the  deed  in  ignorance,  the  deed  bo  executed,  although  it  may  be 
voidable  upon  the  ground  of  fraud,  is  not  a  void  deed. — Id. 
6.Sx7FFEBiNa  OF  Innoobnt  PERSONS — MAXIMS. — Where  one  of  two 
innocent  persona  must  suffer  by  the  act  of  a  third  he  by  whose  neg* 
ligence  is  happened  must  be  the  sufferer. — Id. 
6l  DBSCBZPnoir — Sxtbdivision  of  Ezcessivk  Govebnment  Section — 
Pao  Rata  Division. — Where  the  description  in  a  deed  calls  for  a 
legal  subdivision  of  a  section  of  surveyed  land,  the  four  corners  of 
which  are  established  with  reasonable  certainty,  but  the  quarter- 
section  comers  are  lost,  and  the  section  exceeds  six  hundred  and 
forty  acres,  the  division  lines  of  the  fractions  of  the  section  are 
to  be  determined  by  a  division  pro  rata  of  the  lines  of  the  section  as 
they  appear  upon  the  grtyind. — Eahleman  v.  M altera  233. 

7.  Recitals — Estoppel. — Particular  recitals  in  a  deed  are  binding 
upon  parties  and  privies,  and  this  doctrine  applies  to  the  authorized 
acts  of  a  corporation ;  but  it  is  essential  to  an  estoppel  by  deed  that 
the  deed  itself  should  be  a  valid  instrument,  and  if  void,  though 
under  seal,  it  does  not  work  an  estoppel  at  law  or  in  equity.— Gor- 
don v.  City  of  San  Diego,  522. 

8.  Recitals  of  Authobity — Convetanoi  of  Pueblo  Lands. — Where 
a  conveyance  of  the  pueblo  lands  of  the  city  of  San  Diego  recited 
that  the  qualified  electors  of  the  city,  held  and  elected  for  that 
purpose,  directed,  authorised,  and  empowered  the  trustees  to  sell 
the  land  in  question,  and  that  the  board  of  trustees  duly  assembled, 
and  acting  as  such,  by  resolution,  prescribed  the  terms  and  condi- 
tions upon  which  sales  would  be  made,  the  recitals  of  authority,  when 
coupled  with  the  law,  are  sufficient  evidence  to  bind  the  parties,  and 
to  show  that  title  passed  by  the  deed,  provided  it  was  properly  exe- 
cuted.— Id, 

9.  Execution  of  Deed  sr  Citt  Tbustkis— Absence  of  CoBPOBAm 
Seal — Gubativb  Act. — ^A  deed  of  pueblo  lands,  executed  by  tha 
trustees  of  the  dty  of  San  Diego,  in  1869,  who  purported  to  act  for 
and  in  the  name  of  the  dty,  except  that  they  signed  their  names  as 
trustees,  and  affixed  their  private  seals  opxKMite  their  names,  with- 
out any  corporate  seal,  was  validated  by  the  act  of  February  7, 
1874,  validating  conveyances  from  the  dty  of  San  Diego  which  had 
no  corporate  seal. — Id. 

10.  Oonstitutional  Law — Valuxitt  of  Cubativs  Act. — ^The  curative 
act  of  February  7,  1874,  validating  conveyances  from  the  dty  of 
San  Diego  which  had  no  corporate  seal,  and  giving  them  the  same 
effect  and  validity  as  if  a  corporate  seal  of  the  dty  had  been  regu- 
larly provided  and  properly  affixed,  is  constitutional,  and  operative 
in  all  cases  where  no  vestinl  rights  in  third  parties  accrued  between 
the  execution  of  the  instrument  and  the  passage  of  the  curative 
act— /<f. 

11.  Tenancy  in  Ooicicon — ^Title  of  Oitt. — ^Where  a  dty  eonveys  an 
undivided  one-half  of  a  pueblo  lot,  and  on  the  next  day  conveys  the 
entire  west  one-half  of  Uie  same  lot  to  another  grantee,  such  latter 
conveyance  does  not  affect  the  title  of  the  dty  as  a  tenant  in  com- 
mon to  an  undivided  one-half  of  the  east  half  of  the  lot. — Id. 

12.  Partition  of  Land— Ratificaijon — Sale  of  Specific  Tract. — A 
•ale  by  a  tenant  in  eommon  by  specific  bonads  ol  a  portion  ol  tha 

CI.  Oai.— 45 
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land  held  in  common  does  not  of  itself  effect  a  partition  of  tb*  Itnd* 
and  is  not  binding  upon  a  cotenant  unless  ratified  by  him. — Id, 

18.  Estoppel. — Estoppels  must  be  mutual ;  and  where  it  does  not  appear 
that  the  first  grantee  of  the  city,  or  his  successors  to  an  undivid^ 
half  of  the  pueblo  lot,  do  not  still  hold  an  undivided  interest  in  the 
west  half  of  the  lot,  the  city  cannot  be  estopped  from  claiming  its 
original  undivided  interest  in  the  east  half  thereof  by  reason  of  the 
conveyance  of  the  west  half  of  the  lot  as  a  specific  tract  to  a  sub- 
sequent grantee. — Id. 

14.  Deed  bt  Assuicsd  Attobnkt  in  Faot^-Notice  to  Pubchaskb.— 
Where  a  deed,  purporting  to  be  from  the  plaintiff  to  the  defendant 
of  the  property  in  question,  was  signed  by  one  of  the  grantors  as  the 
assumed  attorney  in  fact  of  the  plaintiff,  he  having  no  authority  to 
execute  it  for  the  plaintiff,  such  deed  i|  of  itself  sufficient  to  charge 
the  defendant  with  notice  of  the  character  and  extent  of  plaintiffs 
interest  in  the  property,  and  of  such  pretended  relation  of  agency, 
at  and  prior  to  the  purchase  of  the  property  by  the  defendant,  and 
he  takes  it  subject  to  plaintifPs  interest  therein. — Solari  ▼.  8no^ 
887. 
See  OoicicuiTiTT  Pbopebtt;  Streets  and  Hiohwats,  flL 

DELIVERY.    Bee  Mobtqaos,  22,  26-27. 

DESORIPTION.      See    Adtsbse   Possebsioit,    S;    ATTACHMXifi;  S; 
Deeds.  6;  Mobtoage,  12,  21;  Wbtt  of  Rebtitoxioii. 

BJECTTMBNT.    See  Adyebse  Possbssioh,  1. 

ELECTION.    See  Schools,  4-^ 

EMINENT  DOMAIN.    See  Streets  akd  Hiqhwati,  2L 

EQUITY.    See  Sxtbbooahon  ;  Trusts. 

ESTATES  OF  DECEASED  PERSONS. 

1.  Bond  of  Executor — Signature  of  Principal  and  Sureties — Coh- 
struction  of  Code. — The  plain  meaning  of  section  1388  of  the  Code 
of  Civil  Procedure  which  provides  that  "every  person  to  whom  let- 
ters testamentary  or  of  administration  are  directed  to  issue  must, 
before  receiving  them,  execute  a  bond  to  the  state  of  California,  with 
two  or  more  sufficient  sureties,  to  be  approved  by  the  superior 
court  or  a  judge  thereof,"  is,  that  the  principal  and  sureties  must 
sign   the  bond   before  letters  can  be  issued. — Weir  v.   Mead,  125. 

2.  Joint  Obligation — Several  Osligation  of  Sureties — Intention 
OF  Sureties. — ^Where  an  executor's  bond,  instead  of  being  in  form 
the  joint  and  several  obligation  of  all  the  parties,  as  it  should  be,  it 
the  joint  obligation  of  the  principal  and  sureties,  and  the  several 
obligation  only  of  the  sureties,  the  sureties  signing  it  are  not  bound 
if  it  is  not  executed  by  the  principal,  in  the  absence  of  evidence  that 
tile  sureties  intended  to  be  bound  without  requiring  the  ^lindpalls 
•ignature. — Id. 

See  Tbusts,  1;  WnXi. 
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BSTOPPBL.      Bee   Deeds,    %   3,    7,    18;    Reclamation    Distbict; 
Stsebts  and  Highways,  4,  14;  Will,  9. 

BVIDENCB. 

1.  DOCUMENTABT  EVIDENCE — DlSCBETION  OF  TBIAL  JUDGE — PbELIMIN- 

ABY  Pboof. — Where  preliminary  proof  is  necessary  to  the  introduc- 
tion of  any  kind  of  documentary  evidence,  the  sofiBciency  of  such 
proof  is  to  be  determined  in  the  first  instance  by  the  trial  judge; 
and  his  determination  of  the  matter  will  not  be  disturbed  unless 
there  has  been  an  abuse  of  discretion. — Wehtter  y.  San  Pedro  Lum- 
ber Co.,  b2Q. 

ZEnfobcemsnt  of  Tbust — Account  Books — Pboof  of  Cobrect- 
NESS. — In  an  action  to  enforce  a  trust  against  a  lumber  company 
for  moneys  alleged  to  have  been  deposited  with  it,  the  court  may 
admit  in  evidence  the  account  books  of  the  defendant,  where  the  ob- 
jection to  their  introduction  is  not  upon  the  ground  that  the  books 
were  not  competent  evidence,  but  upon  the  ground  that  the  prelim- 
inary proof  of  their  correctness  was  not  snflScient,  if  there  was  suffi- 
cient preliminary  evidence  of  their  correctness  to  warrant  the  court 
in  admitting  them  in  evidence,  although  it  afterwards  appeased 
that  one  of  the  chief  bookkeepers  of  the  company  had  made  manipu- 
lations of  the  cash  book  for  the  purpose  of  defrauding  the  company 
and  embezzling  some  of  its  funds,  which  could  not  have  the  effect 
to  reverse  the  ruling  of  the  court,  there  being  sufficient  evidence  as 
to  the  correctness  of  the  books  so  far  as  the  accounts  and  rights 
of  those  dealing  with  the  company  were  concerned. — Id. 

8.  Admission — Unvebified  (Complaint — Habmless  Ebbob. — An  un- 
verified complaint  signed  alone  by  the  attorney  of  plaintifif,  without 
proof  that  the  plaintiff  had  any  notice  of  its  contents,  is  not  admissi- 
ble against  the  plaintiff  as  evidence  of  his  admission  of  facts  stated 
therein,  or  to  contradict  his  testimony  to  the  contrary  on  the  trial 
of  another  case ;  but  where  it  affirmatively  appears  from  the  record 
upon  appeal  that  defendant  could  not  have  been  injured  by  its  ad- 
mission, a  judgment  against  him  will  not  be  reversed  for  such  error. 
— Solari  v.  Snow,  387. 

-4.  Testimony  of  Kefobteb — ^Unsigned  Deposition — Reading  Fboh 
Notes. — ^Where  an  attempt  was  made  to  take  the  deposition  of  the 
promoter  of  the  corporation  who  is  a  party  defendant,  prior  to  the 
trial,  but,  after  the  examination  was  had  and  his  testimony  was 
taken  down  and  transcribed  by  a  phonographic  reporter,  he  either 
neglected  or  declined  to  subscribe  to  the  same,  the  reporter,  though 
not  having  a  definite  and  well-define^^  recollection  of  the  statements 
so  made  after  having  refreshed  his  recollection  as  far  as  possible 
from  the  writing,  will  be  allowed  to  read  the  contents  of  the  notes 
to  the  court. — Burhank  v.  Dennis,  90. 

5.  Sale  of  Wheat  in  Warehouse — Bailment — Ck)NFLioTiNG  Evi- 
dence.— Where  the  owners  of  a  warehouse  stored  wheat  of  others, 
and  also  conducted  the  business  of  buying  and  selling  wheat,  a  ver- 
dict in  favor  of  a  bona  fide  purchaser  of  wheat  from  the  warehouse- 
man will  not  be  disturbed  where  the  evidence  is  conflicting  as  to 
whether  the  wheat  had  been  merely  stored  with  them,  by  the  plain- 
tiff, or  had  been  sold  by  him  to  the  warehouseman.— i>ai»«  v.  Mo* 
year,  606. 
6.  Impeachment  of  Witness— Conviotion  of  Pebjttbt — ^Revebsal  of 
Judgment — Refusal  of  Instbuotion. — ^Where  a  witness  on  cross- 
examination  testified  that  h«  bad  onoe  been  tried  and  found  guilty 
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of  perjury,  before  a  jury,  and  it  was  subsequently  proven  that  the 
conviction  was  reversed  upon  appeal,  and  the  charge  was  thereiifter 
dismissed,  the  refusal  of  the  court  to  give  an  instruction  that  "a 
judgment  of  conviction  which  has  been  reversed  is  a  mere  nullity, 
and  has  no  vitality  for  any  purpose,"  is  not  good  ground  for  grant- 
ing a  new  trial,  though  such  Instruction  might  well  have  been  given. 
—Id. 

7.  Pbesumption — Intelligence  of  Jury — Absence  op  Esboneods 
Instruction. — Jurors  may  be  assumed  to  have  ordinary  intelligence 
and  good  sense;  and  neglect  to  instruct  them  on  a  commonplace 
matter  is  not  ground  for  reversal,  when  no  erroneons  instruction 
has  been  given. — Id. 

S.  Enforcement  of  Tetist — Issue  as  to  Valuable  OoNsiDEBATioif^ 
Ownership — Conclusion  of  Law — Construction  of  Order.— 
In  an  action  to  enforce  a  trust,  where  a  new  trial  was  ordered  as 
to  the  issue  whether  a  valuable  consideration  was  paid  for  certain 
property  conveyed  by  deed  to  one  of  the  defendants,  and  whether 
he  was  the  owner  thereof,  this  latter  phrase  is  not  to  be  regarded  as 
an  additional  issue  of  fact  to  be  tried  anew  by  the  court,  bat  is 
used  by  the  court  as  an  equivalent  of  the  conclusion  of  law  to  be 
drawn  from  the  finding  of  fact  on  the  issue  of  payment  of  a  vain- 
able  consideration. — Duff  v.  Duff,  1. 

9.  Irrelevant  Evidence — Adverse  Possession. — Evidence  offered 
upon  the  trial  of  such  issue  not  relevant  to  the  issue  of  payment  of 
a  valuable  consideration,  and  not  tending  to  establish  any  ownership 
in  the  defendant,  and  an  offer  to  prove  title  in  him  by  adverse  posses* 
slon  of  the  property,  which  was  found  against  him  upon  the  firrt 
trial,  is  properly  excluded. — Id. 

10.  ADiassiON  OF  Trust. — ^Testimony  that  the  defendant  had  admitted 
that  he  held  the  property  in  trust  is  properly  received,  as  tending  to 
show  that  he  did  not  pay  a  valuable  consideration  for  it — Jd. 

11.  Neglioencb — Overturning  of  Hand-cab — BvzDSiroB— Ofenioh  oar 
Witness. — In  an  action  to  recover  for  injuries  caused  by  the  over- 
turning of  a  hand-car  upon  which  a  passenger  was  being  conveyed 
upon  defendant's  road,  the  testimony  of  another  passenger  npon  the 
same  trip  who  was  sitting  on  the  rear  end  of  the  hand-car  at  the  time 
it  was  thrown  from  the  track,  in  answer  to  a  question  as  to  whether, 
under  the  circumstances,  it  was  possible  for  an  ordinary  person,  sit- 
ting in  the  position  of  the  plaintiff,  to  stand  the  force  of  the  jar 
and  still  retain  his  seat  upon  the  car,  does  not  fall  within  the  rule 
which  excludes  the  opinion  of  a  witness. — Sealy  v.  VisaUa  and  T«- 
lore  Railroad  Co.,  585. 

12.  Opinion  in  Connection  With  Statement  of  Facts. — ^The  opin- 
ion of  a  witness  may  be  received  in  connection  with  his  statement  of 
the  facts  upon  which  it  is  based,  when  the  impressions  or  sensations 
caused  by  external  objects  are  not  susceptible  of  exact  reproduction 
or  description  in  words,  and  the  judgment  or  opinion  of  the  witness 
by  whom  they  have  been  experienced  is  the  only  mode  by  which 
they  can  be  presented  to  a  jury. — Id. 

IS.  Width  of  Car — ^Affbabance  of  Plaintiff. — Opinion  evidence 
that  the  hand-car  was  too  narrow  for  the  track,  and  also  as  to  the 
appearance  of  plaintiff  immediately  after  the  acdde&t»  may  be  given 
by  witnesses  who  observed  the  facts. — Id. 
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14.  OpiNiorv  OF  Medical  Witnbss — Refebence  to  *'Ca8E8  on  Rec- 
ord"— Medical  Books. — ^Although  medical  books  themselves  cannot 
be  read  in  evidence,  yet  a  physician  who  testifies  as  an  expert  wit- 
ness may  state  not  only  his  opinion  bat  the  grounds  of  his  opinion, 
although  in  some  degree  founded  on  books,  as  a  part  of  his  general 
knowledge,  and  the  reference  of  such  witness  to  *'cases  on  record"  in 
connection  with  his  opinion  is  not  incompetent,  nor  in  effect  permit- 
ting the  introduction  of  medical  books  to  the  jury. — Id. 

15.  Opinion  Evidence — Objection  Upon  Appeal  Fob  zhb  Fibst 
TiicE. — Objection  to  the  opinion  evidence  of  a  physician  upon  the 
ground  that  it  was  not  adapted  to  the  facts  shown  in  the  case,  oi 
that  it  was  not  based  upon  a  hypothesis  consistent  with  those  facts, 
cannot  be  urged  upon  appeal  for  the  first  time,  where  no  objection 
of  this  character  was  made  at  the  triaL — Id. 

10.  Result  of  Injt7bt — Inabilttt  of  PLAiNTiFr  to  do  Household 

Work. — ^The  testimony  of  the  plaintiff  that  prior  to  the  time  ol 

the  accident  she  was  able  to  do  all  of  her  household  work,  and  since 

the  accident  had  occurred  she  had  not  been  able  to  do  such  work,  St 

competent  and  admissible  for  the  purpose  of  ahowing  the  extent  and 

character  of  the  injury  sustained. — Id, 

See  Adykbsb  Possession,  1,  2,  5;  Assattlt;  Gontbaotb,  6-8; 

OoBPOBATioNS,  8;  Oboonal  Law,  2-7,  15,  22;  Insanitt,  8-7 1 

Judgment,  9,  10 ;  Judicial  Notice  ;  Mines  and  Mining,  1,  Z 

6 ;  MoBTOAGE,  22,  28,  28 ;  Negotiable  Instruments,  21 ;  NxW 

Tbial,  4-6 ;  Wateb  and  Watbb  Rights,  8. 

EXCEPTIONS.    See  Bill  of  Exceptions. 

BXBCUTION.    See  Attaohkent,  1,  2;  Mobxqaoe,  18;  Wan  of  Rm 
txtutzoii. 

BXBOUTORS    AND    ADMINISTRATORS.    See  BsxAXn  or  Da 
oxAfiED  Pebsons  ;  Wzlu 

FINDINGS. 

l.Ck>NFLiOT  IN  FnrDiNOfl — T.TwmAT.  OoNBTBUOiioir. — ^Findings  an  It 
be  liberally  construed  in  support  of  judgment,  and,  if  possible,  art 
to  be  reconciled  so  as  to  prevent  a  conflict  upon  material  points 
and,  unless  the  conflict  is  clear,  and  the  findings  are  incapable  of 
being  harmoniously  construed,  a  judgment  will  not  be  reversed  upoF 
the  ground  of  the  conflict  in  the  flndings. — Ames  v.  San  Diego,  390. 

2.  Fraud  of  Sales — Rescission — Finding  of  Fact. — ^Where  thf 
property  claimed  was  sold  by  plaintiff  to  the  defendant,  and  war 
sought  to  be  recovered  on  the  ground  that  it  was  procured  by  fraud- 
ulent representations  by  the  defendant,  the  flnding  that  **plaintiff 
did  not  rescind  said  sales,  or  either  of  them,"  is  the  flnding  of  ap 
ultimate  fact,  and  not  of  a  conclusion  of  law;  and  this  fact  beinf 
found,  the  plaintiff  was  not  in  a  position  to  recover  the  property 
sold  in  an  action  for  claim  and  delivery,  even  had  the  court  foun^ 
the  defendant  guilty  of  fraud. — Hollenhiieh  ▼.  Sohnahel,  812. 

8.  Repetition. — ^After  trial  upon  the  issue  of  valuable  consideratior 
for  which  the  new  trial  had  been  granted,  the  court  in  making  itr 
finding  thereon  nuiy  properly  set  forth  the  proceedings  upon  th^ 
former  trial,  and  the  Babseqnent  order  of  the  court  granting  a  ne^ 
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trial,  and  to  the  findings  that  had  been  made  upon  the  former  trial, 
as  modified  by  the  order,  add  its  own  finding  opon  the  iaaue  tried 
by  it-'Duft  V.  Duff,  1. 
4.  Finding  Upon  Singlb  Issue. — If  the  court  had  found  only  upon 
the  single  issue  upon  which  the  new  trial  was  granted,  the  oondu- 
■ion  of  law  to  be  drawn  and  the  judgment  to  be  entered  in  the  case 
would  not  depend  upon  such  finding  alone,  but  would  find  their 
support  in  the  entire  record,  including  the  findings  upon  the  former 
trial  which  were  not  set  aside. — Id. 

6.<SUFP0BT  OF  FZKDINOS  BT   EVIDBNOV— ADOPnON   QT  FOBMXB   FlND- 

INOS. — Where  the  other  findings  are  repeated  upon  the  new  trial, 
the  objection  that  they  were  not  supported  by  any  evidence  given  at 
the  last  trial  is  not  tenable,  where  the  court  expressly  states,  that  it 
adopts  the  facts  found  from  the  testimony  introduced  in  the  action 
at  the  former  trial,  as  findings  of  fact,  so  far  as  the  same  are 
applicable  to  the  property  involved  in  the  new  trial. — Id, 
See  Adverse  Possession,  2 ;  Claim  and  Delivebt,  2,  8 ;  Pueblo 
Lands,  3. 

FOBBCLOSURB.    See  Mobtgaqb. 

FORFEITURES.    See  Ikbubance,  6,  8;  Whabt,  5-7. 

FRAUD.  See  Agency,  1,  4,  9.  10 :  Attorney  at  Law  ;  Corforatiootb* 
8-7;  Findings,  2;  Judgment,  12;  Mortgage,  29;  Nbqotiablb 
Instrument,  21;  Vendor  and  Vendee,  1. 

GARNISHMENT.    See  Attachment,  5,  0. 

GIFT.    See  Adverse  Possession,  8. 

GRANT.     See  Deeds. 

GROWING  CROPS.    See  Claim  and  Delivsbt»  5-T. 

HIGH  SCHOOLS.    See  Sohools. 

HIGHWAYS.    See  Streets  and  Highways. 

HOMESTEAD.    See  Insolvency. 

HUSBAND  AND  WIFE.    See  Community  Property. 

INJUNCTION. 

1.  Duration  of  Restraining  Order. — ^A  restraining  order  pending  an 
order  to  show  cause  why  an  injunction  should  not  be  issued,  and 
until  the  further  order  of  the  court,  is  only  authorized  to  be  made 
pending  the  motion  for  an  injunction,  and  where  there  is  no  appear- 
ance at  the  time  when  the  order  to  show  cause  was  returnable,  and 
the  motion  for  an  injunction  was  not  completed  nor  kept  alive  in  anj 
mode,  the  restraining  order  falls,  and  ends  naturally  with  the  mo- 
tion.— San  Diego  Water  Co,  v.  Pacific  Coati  Steamehip  Co^  216L 

2.  Construction  of  Restraining  Order. — ^The  phrase  in  the  restrain- 
ing order,  "and  until  the  further  order  of  this  court,"  cannot  Iiat* 
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the  effect  to  prolong  the  restraining  order  beyond  the  pendency  of 
the  motion  for  an  injunction,  so  aa  to  convert  the  order  into  a 
preliminary  injunction. — Id, 
8.  Injunction  Boni>— Damages — OouNgsL  Fees. — Where  no  effort 
was  made  to  dissolve  a  prelin^nary  injunction  except  that  the  case 
was  tried  on  its  merits,  and  a  dissolution  of  the  injunction  was 
made  by  the  final  judgment,  and  the  attorneys  were  simply  em- 
ployed to  try  the  case,  and  were  paid  for  that  purpose  and  no  other, 
counsel  fees  cannot  be  recovered  as  damages  upon  the  injunction 
bond. — Id, 

4.  Damaqes.— Where  the  contract  in  restraint  of  trade  Is  valid,  and 
the  complaint  states  a  breach  of  it,  the  plaintiff  is  entitled  to  an 
injunction  to  prevent  its  violation,  even  if  only  nominal  damages 
can  be  proven. — Brown  v.  KUng,  295. 
See  CoBFOBATioN,  26,  85 ;  Criminal  Law,  85 ;  Wateb  and  Wa- 
ter Rights,  2,  78;  Whabf. 

INSANITY, 

1.  Criminal  Law — Insanitt  as  a  Defense. — Insanity,  as  recognised 
in  the  criminal  law  of  this  state,  is  such  a  diseased  and  deranged  con- 
dition of  the  mental  faculties  as  to  render  the  person  incapable  of 
distinguishing  between  right  and  wrong  in  relation  to  the  particular 
act  with  which  he  is  charged. — Marceau  v.  Travelen*  Ins.  Co.,  388. 

2l  Irresistible  Impulse. — Irresistible  impulse,  so  called,  is  not,    of 

itself,  a  legal  defense  to  a  charge  of  felony. — Id, 
jS.  Life  Insurance — Death  Caused  bt  Insane  Person — ^Bvidencb — 
Ruling  Without  Prejudice — Abstract  Testimony  of  Bxpert 
Witness. — In  an  action  upon  a  life  insurance  policy  where  the  com- 
pany seeks  to  avoid  liability  upon  the  ground  that  the  insured  was 
killed  by  a  third  person,  and  the  plaintiff  claims  that  the  person 
doing  the  killing  was  insane  at  the  time  he  committed  the  deed,  the 
allowance  of  a  question  asked  an  expert  on  insanity  as  to  whether 
be  understood  "that  if  a  person  is  insane  while  they  may  theoret- 
ically know  the  difference  between  right  and  wrong,  that  they  are 
incapable  of  judging  or  resisting  an  impulse  to  do  wrong?"  to  which 
the  witness  answered  that  **they  have  no  power  to  resist  the  insane 
impulse  they  have,  although  they  know  it  was  wrong,  and  they  will 
hide  and  conceal  the  evidence  of  their  crime,  very  often  with  more 
particularity  and  ingenuity  than  a  sane  person  would  do,"  is  not 
prejudicial  error,  the  testimony  being  in  the  abstract  to  a  certain 
phase  or  kind  of  insanity,  and  not  addressed  to  the  mental  condi- 
tion of  the  person  killing  the  insured. — Id, 

4.  Objectionable  Question — Harmless  Answer. — However  objec- 
tionable a  question  may  be,  if  the  answer  in  no  way  ptejudices  the 
appellant's  rights,  error  of  the  court  in  allowing  the  answer  to  be 
given  is  harmless. — Id. 

6.  Improper  Instructions — Abuse  of  Plea  of  Insanitt. — In  a 
civil  action  upon  an  insurance  policy,  where  the  party  who  killed 
the  insured,  and  whose  insanity  is  in  question,  is  not  a  party  to  the 
action  nor  indirectly  interested  in  the  final  result  of  the  litigation, 
an  instruction  to  the  jury  intimating  that  the  plea  of  insanity  has 
led  to  abuse  in  the  administration  of  justice,  and  advising  the  jury 
that  it  must  be  examined  and  considered  with  care,  although  proper 
in  a  criminal  case,  should  not  be  given. — Id, 
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6.  Evidence— Conviction  of  Mubdk»— Sanitt  of  Accusbd. — ^In  th» 
civil  action  upon  the  insurance  policy,  the  judgment-roll  in  the  enat' 
inal  prosecution  of  the  person  who  killed  tne  insured,  showing  that 
he  had  been  convicted  of  murder  and  sentenced  to  life  imprisonmoi^ 
but  which  contained  no  suggestions  as  to  his  insanity,  is  not  adndfln- 
ble  in  evidence  on  the  part  of  the  insurance  company  for  the  par- 
pose  of  showing  that  the  accused  could  not  have  been  insane  at 
the  time. — Id. 

7.  Facts  Obsbbved  wt  Witnesses — ^Withdrawal  of  Ofihxoh  Evi- 
dence.— Upon  the  question  of  insanity  the  statements  of  witnesses 
as  to  the  peculiar  conduct  and  conversation  of  the  person  cfaaixed 
with  insanity  as  observed  by  the  witnesses,  are  competent  evideoest 
although  they  are  not  intimate  acquaintances  within  the  meaning 
of  section  1870,  subdivision  10,  of  the  Code  of  Civil  Procedure,  nor 
experts,  whose  opinions  may  be  given  upon  the  question  of  sanity 
or  insanity;  and  the  withdrawal  of  their  opinions  from  the  jniy 
does  not  carry  with  it  their  testimony  as  to  the  facts  observed 
by  them. — Id. 

8.  iNSTBUonoN— Insane  Impulse— Aoodentai.  Killing  of  Inbubid 
Pebson. — Where  the  court  in  an  action  upon  an  insurance  policy  in* 
structed  the  jury  correctly  as  to  the  law  of  insanity  in  nnmeroos 
portions  of  the  charge,  an  instruction  that  if  the  person  who  killed 
the  insured  *'was  then  impelled  in  so  doing  by  an  insane  impulse, 
which  the  reason  that  was  left  to  him  did  not  enable  him  to  resist, 
or  to  understand  its  nature,  then  the  injuries  were  unintentional 
....  and  accidental  in  that  respect  within  the  meaning  of 
the  policy,*'  is  to  be  construed  as  implying  that  he  was  incapable 
of  weighing  the  moral  qualities  of  the  act,  and  determining  there- 
from whether  it  was  right  or  wrong,  and  as  causing  no  mstariaj 
injury  to  the  defendant. — Id. 

See  Cbiminal  Law,  6,  9,  10 ;  Judgment,  10. 

INSOLVENCY. 

LFeAUDULENT  PbEFEBENOB  of   CbEDITOB — ^TbANSFBB  of   UNGLAIlfBD 

Homestead — Recovebt  bt  Assignee. — Where  all  the  facts  are 
found  to  exist,  which,  under  section  55  of  the  Insolvent  Act,  are  re- 
quired to  render  fraudulent  and  void  a  transfer  of  property  from 
the  insolvent  to  a  creditor  by  way  of  preference,  except  that  it  is 
found  that  the  property  transferred  consisted  of  lots  with  a  dwell- 
ing-house thereon  worth  three  thousand  five  hundred  dollars,  where 
the  debtor  was  residing  with  his  family,  but  which  had  not  been 
claimed  as  a  homestead  by  a  declaration  by  either  husband  or  wife 
at  the  time  of  the  transfer,  such  premises  are  not  exempt  from  exe- 
cution, and  the  assignee  of  the  insolvent  is  entitled  to  a  decree  can- 
celing  the  conveyance  and  restoring  the  property  as  part  of  the  estats 
of  the  insolvent  debtor. — La  Point  v.  Blanchard.  549. 
2.  Setting  Apart  Homestead  Fob  Insolvent. — ^While  it  is  the  duty 
of  the  court  in  a  proper  case  to  set  apart  a  homestead  for  the  In- 
solvent, if  he  desires  it;  it  can  only  be  set  apart  upon  his  request, 
and  a  creditor  to  whom  land  suitable  for  a  homestead  has  been  con- 
veyed cannot  insist  upon  having  such  property  set  apart  as  a  hoae- 
stead  for  the  insolvent's  benefit. — Id, 
See  CoBFOBATiONS,  20-d4. 
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INSTRUCTIONS.     See  Criminal  Law,  9,  11,  18,  le,  21,  22.   80; 
EviDENOi;  6^  7;  Inbamitt,  5,  8;  Wbit  or  Restitution,  6.  0. 

INSURANCB. 

1.  Life  Insurance — Designation  of  Benefioiart. — Where  an  ordl* 
naiy  policy  of  life  insurance  designates  a  person  to  whom  the  iDSii> 
ance  money  is  to  be  paid,  the  person  wlio  procures  the  insnranca 
and  who  continues  to  pay  the  premiums  has  no  authority  by  w'H  or 
deed  to  change  the  designation  of  title  to  the  moneys,  without  cht 
consent  of  all  the  beneficiaries  named  in  the  policy. — Qriffith  T> 
2few  York  Life  In$.  Oo^  627. 

S.  Nonpayment  of  Premium — Waivb»— Unoonditional  Deuvxet. — 
An  express  provision  in  a  policy  of  insurance  that  the  company  shall 
not  be  liable  thereon  unless  the  premium  is  actually  paid  is  waived 
by  the  unconditional  delirery  of  the  policy  to  the  assured,  as  a 
completed  and  executed  contract,  under  an  express  or  implied  agree* 
ment  that  a  credit  shall  be  given  for  a  premium,  and  in  such  a  cas^ 
the  company  insuring  is  liable  for  a  loss  which  may  occur  during  the 
period  of  credit;  but  this  rule  does  not  apply  where  a  policy  is  UDf 
delivered. — Id. 

8.  Cancellation  of  Undelivered  Pouot. — ^Where  the  solicitor  of  an 
insurance  company  was  willing  to  procure  two  policies  for  a  person 
whose  life  was  to  be  insured,  and  to  take  his  notes  for  the  premium 
for  the  first  year,  but  in  fact  delivered  only  one  of  them,  and  with 
the  consent  of  the  insured  declined  to  deliver  the  other  policy,  and 
returned  it  with  a  surrendered  note  for  the  premium  to  the  com- 
pany which  canceled  the  policyi  the  beneficiaries  named  in  the  un- 
delivered policy  had  no  vested  right  thereto. — Id. 

4.  Obugation  of  Insured  Person — Unoompleted  Contract. — ^An  in- 
sured person  is  under  no  obligation  to  consummate  a  contract  of 
insurance  so  as  to  procure  a  policy  for  a  beneficiary  named,  and  as 
long  as  it  remains  executory  the  person  procuring  the  insurance 
and  the  insurance  company  may,  by  mutual  v-onsent,  decline  to  com- 
plete it  without  consulting  the  beneficiaries,  who  would  only  become 
such  upon  the  completion  of  the  contract. — Id. 

5.  Surrender  of  Delivered  Polict. — Where  a  valid  policy  Is  regulai^ 
ly  delivered,  in  pursuance  of  a  consummated  contract,  to  one  who  had 
procured  insurance  upon  his  own  life,  payable  to  another,  the  in- 
sured cannot  surrender  the  policy  without  the  consent  of  the  bene- 
ficiary.— Id. 

d.  Personal  Credit  Given  by  Agent  Without  Authority — Non- 
FATMENT  OF  PREMIUM  NoTES — FORFEITURE. — Where  the  local  agents 
of  an  insurance  company,  who  are  not  authorized  to  take  any  thing 
except  money  in  payment  of  premiums,  consent  to  take  notes  in  lieu 
of  money,  such  notes  must  be  considered,  so  far  as  the  insurance 
eompany  is  concerned,  as  a  payment  of  the  premium  to  the  agents 
who  held  the  notes  in  lieu  of  so  much  money  with  which  they  were 
chargeable,  and  under  such  circumstances  the  nonpayment  of  the 
notes  at  maturity  does  not  work  a  forfeiture  of  the  policy  or  defeat 
its  validity. — Id. 

7.  Waiver  of  Statutory  Provisions. — Such  provisions  as  the  law 
prescribes  for  the  advantage  or  protection  of  individuals  may,  as  a 
rale,  be  waived  by  them  where  not  inhibited  by  public  policy;  but 


Digitized  by  CjOOQIC 


714  Insueancb. 


INSURANCE  (Continued). 

where  the  object  of  a  statute  is  to  promote  great  public  interest^ 
liberty,  or  morals,  it  cannot  be  defeated  by  a  private  stipulation. — 
Id. 

8.  PUBUO  POLICT— AOT  InHXBITHTO  FORFEirUBB — POWEB  OF  I21BUB- 
ANCB  CoMPAKT. — A  Statute  of  New  York  providing  that  no  life 
insurance  company  doing  business  in  that  state  shall  have  power  to 
declare  forfeited  any  policy  except  on  certain  conditions,  is  a  limita- 
tion on  the  power  of  the  company,  and  is  intended,  as  a  matter  of 
public  policy,  to  inhibit  forfeitures  of  policies  by  life  insurance  com- 
panies, except  as  therein  provided. — Id, 

9.  PowEB  OF  CoBFOBATiONS — Ultba  Vires. — That  which  a  corpora- 
tion has  not  the  power  to  do,  if  attempted  to  be  done  fay  it,  to 
ultra  v%re%t  and  void. — Id. 

10.  Waives  of  Statutobt  Nonos. — ^The  insurance  company  being  de- 
prived'of  the  power  to  declare  policies  forfeited  for  noi^ayment  of 
premiums,  except  upon  a  notice  required  by  the  statute,  the  insured 
cannot  make  a  valid  waiver  of  such  notice,  so  as  to  confer  such 
power,  in  the  face  of  the  law  which  has  taken  it  away. — Id, 
See  CoBPORATioN,  :22-34;  Insanitt. 
INTEREST.    See  Mobtgagb,  8,  9;  Nbqotiabli  Irbtbuuxnts,  1-8; 
Trusts,  2,  tt. 

JUDGMENT. 

1.  Validitt — Judgment-boll. — A  judgment  is  void  upon  its  face  only 
when  that  fact  is  made  apparent  by  an  inspection  of  the  judgment- 
roll. — People  V.  Thomoif  571. 

2.  Affidavit  and  Obdeb  fob  Publicatiok. — ^The  affidavit  and  order 
for  publication  of  summons  required  by  section  412  of  the  Code  of 
Civil  Procedure  constitute  no  part  of  the  judgment-roll,  and  their 
absence  does  not  show  the  invalidity  of  the  judgment  in  the  light  of 
the  judgment-roll. — Id, 

8.  Affidavit  of  Publication  of  Summons  bt  "Publishes" — ^Pbe- 
bumftion. — The  aftidavit  of  publication  of  summons  is  part  of  the 
judgment-roll ;  but  it  is  not  insufficient  merely  because  made  by  the 
"publisher"  and  not  by  the  "printer  or  foreman  or  principal  clerk" 
as  required  by  the  terms  of  section  415  of  the  Code  of  Civil  Proced- 
ure. The  "publisher"  of  the  paper  is  presumed  to  be  its  ''printer^ 
in  the  absence  of  a  showing  to  the  contrary. — Id, 

4.  Vacation  of  Judgment — Limitation  of  Time. — A  judgment  void 
upon  its  face  may  be  vacated  at  any  time  upon  motion;  and  a  judg- 
ment in  fact  void  for  want  of  jurisdiction  over  the  person  of  the 
defendant,  where  its  invalidity  does  not  appear  from  the  judgment- 
roll,  may  be  vacated  upon  motion  within  a  reasonable  time  after  its 
entry,  and  at  least  within  the  time  limited  by  section  473  of  the  Code 
of  Civil  Procedure.  What  is  the  extreme  limit  of  time  allowed  for 
such  motion,  not  decided. — Id, 

4.  Equitable  Remedy — Foreclosure  of  Certificate  of  Pubcrasb 
of  State  Lands — Rir.iiTS  of  Third  Parties. — A  judgment  fore- 
closing a  certificate  of  purchase  of  state  lands  should  not  be  set  aside 
on  motion  of  a  corporation,  to  whom  the  lands  embraced  in  the  eer- 
xificate  had  been  transferred  prior  to  the  commencement  of  the 
action,  after  the  lapse  of  twelve  years  from  the  date  of  the  judgment, 
during  which  time  the  conveyance  to  the  corporation  had  not  been 
recorded,  nor  the  register  of  the  state  land  office  notified  tbereoC, 
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where  it  appears  that  five  years  previous  to  the  motion  the  state 
had  sold  part  of  the  lands  to  a  third  party,  who  had  conveyed  the 
same  to  persons  in  actual  possession,  under  recorded  deeds,  who  had 
expended  a  large  sum  upon  the  property  without  knowlege  or  notice 
of  any  claim  of  ^the  corporation,  and  the  fact  is  controverted  as  to 
whether  the  corporation  had  knowledge  or  notice  of  their  possession 
and  improvements;  but,  under  these  circumstances,  the  corporation 
should  be  left  to  its  remedy  by  an  equitable  action. — Id, 
6l  VACATino  Detault  Judoicent — EzousABLB  Nbqlbot — Mistake  of 
Segbktabt  of  Cobpobation — ^Misleading  Statement  of  Plain- 
TXFT. — ^A  judgment  by  default  against  a  corporation  is  properly  va- 
cated for  excusable  neglect  where  it  appears  that  the  summons  was 
served  upon  its  secretary,  and  that  he  inquired  of  the  plaintiff, 
who  was  a  lawyer,  if  the  fact  that  some  of  the  defendants  resided 
In  another  county  would  give  all  defendants  thirty  days  within  which 
to  answer,  and  was  informed  that  it  would,  and  being  misled  by* 
plaintiffs'  statement  did  not  at  once  refer  the  matter  to  an  attorney, 
but  waited  until  he  could  see  the  regular  attorney  of  the  corporation 
who  resided  in  another  county,  and  but  for  this  assurance  the  cor- 
poration would  have  answered  in  time.— -Orai^  v.  San  Bernardino 
Inveatmeni  Co.,  122. 

7.  Refusal  to  Transfer  Stook — ^Action  fob  Value— Affidavit  of 
Merits. — ^Where  the  suit  in  which  the  default  judgment  was  vacated 
was  brought  to  recover  the  value  of  certain  shares  of  the  stock  of 
the  corporation  on  the  ground  that  the  defendant  had  refused  to 
transfer  them  on  its  books,  and  to  issue  a  new  certificate  to  the 
plaintiff,  who  was  the  purchaser  and  assignee  of  the  stock,  an  afiS- 
davit  of  merits  showing  that  the  corporation  never  did  refuse  to 
transfer  the  stock,  and  that  the  plaintiff  has  obtained  a  judgment 
for  seventy-one  thousand  seven  hundred  and  fifty  dollars  for  stock 
having  no  greater  value  than  two  thousand  and  fifty  dollars,  is  a 
sufficient  showing  of  merits. — Id, 

8.  Jurisdiction  of  Person — Absence  of  Proof — Presumption. — A 
domestic  judgment  of  a  superior  court,  both  of  the  parties  to  which 
are  residents  within  the  state,  must  be  presumed  to  have  been  ren- 
dered with  jurisdiction  over  the  person  of  the  defendant,  when  the 
same  is  offered  in  evidence  in  another  proceeding,  although  there  is 
no  proof  of  service  of  summons  or  appearance  on  the  part  of  the 
defendant,  and  although  the  judgment  is  itself  silent  concerning  the 
jurisdiction  over  the  person  of  the  defendant — Estate  of  Eichkoff, 
600. 

9.  Determination  of  Jurisdiction — ^Presumption  of  Evidence — 
Silence  of  Record. — ^The  jurisdiction  does  not  exist  by  virtue  of 
the  mere  decision  of  the  court  that  it  has  jurisdiction,  but  the  pre- 
sumption of  jurisdiction  exists,  because  the  court  is  authorized  to 
determine  the  question  of  jurisdiction  in  the  same  mode  as  any  other 
question  of  fact  upon  which  its  judgment  is  to  rest,  and  its  decision 
tiiereon  is  presumed  to  have  been  made  upon  evidence  sufficient  to 
sustain  it;  and  this  presumption  does  not  depend  upon  the  existence 
of  any  record  of  the  decision,  but  the  necessity  for  the  presumption 
arises  only  when  the  record  is  silent. — Id, 

10.  Judgment  Annulling  Marriage — Insanttt  of  Wife — Bvidengb. 
—A  judgment  annulling  a  marriage  upon  the  ground  of  the  fraud  of 
the  wife  in  concealing  the  fact  that  she  was  insane  at  the  tlms  of 
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the  marriage  is  oompetent  eridenoe  of  the  annalment  of  the  mar- 
riage in  favor  of  a  widow  of  the  deceased  husband  claiming  under  a 
subsequent  marriage,  upon  her  application  for  letters  of  administra- 
tion upon  his  estate,  although  there  are  no  recitals  in  the  judgment 
or  in  any  part  of  the  record  of  any  service  of  summons  on  the  in- 
sane wife,  nor  any  appearance  in  her  behalf  in  the  actio&  in  which 
the  judgment  was  rendered. — Id. 

ll.yOID    MASBIAGB— SSOOND    MABBIAflB    BMWOMK    DSOnB   OV    AHHUIt 

KUTT.-^A  decree  annulling  a  marriage  is  a  judicial  determinatioh 
of  the  9iatu9  of  the  parties,  and  does  not  render  the  marriage  void, 
but  simply  declares  that  it  had  been  void  from  the  beginning,  except 
so  far  as  necessary  to  protect  the  civil  rights  aoqiuired  by  others  in 
reliance  upon  Its  apparent  validity;  and  the  fact  that  the  judgment 
annulling  the  marriage  was  not  entered  until  after  a  marriage  of 
the  plaintilE  with  another  woman  does  not  invalidate  such  mazriagew 
— /d. 

12.  FbAUDULBNT    JUDGMEIVT— BIQHTS    OW    JVOaMKKT    GbBDITOB— >I«B?T 

OF  Execution  Pendbnis  Litb. — ^A  final  judgment,  if  fraudulently 
confessed  by  the  defendant  for  the  purpose  of  preventing  the  ap- 
plication of  the  property  in  controversy,  in  satisfaction  of  a  claim 
of  a  judgment  creditor  of  the  defendant,  the  plaintiff  participatins 
In  such  fraudulent  purpose,  would  not  conclude  the  rights  of  such 
creditor  acquired  by  levy  of  execution  upon  the  property  in  contro- 
▼eiay,  as  the  property  of  the  defendant,  during  the  pendency  of  litl* 
gation. — ^Leonis  t.  BUoaUuz,  880. 
See  Appeal;  Attachment,  8;  Claim  and  Deliveet,  1;  Fikd* 
mos ;  Pueblo  Lanm  ;  Summons  ;  Wbxt  or  Rbvibw; 

JUDICIAL  NOTICE. 

1.  Claim  and  Deliveet— Retubn  or  Pbopebtt  Deuvebbd  to  Plaut* 
TOT — Evidence — Papebs  ov  File. — In  an  action  of  claim  and  do- 
livery,  where  the  property  was  delivered  to  the  plaintiff,  and  the 
answer  demanded  a  return  of  the  property  or  a  recovery  of  Its 
value,  and  damages,  and  the  papers  on  file  were  not  formally  offered 
In  evidence  at  the  trial,  a  finding  of  the  fact  of  the  delivery  of  the 
property  to  the  plaintiff,  is  supported  by  the  judicial  notice  of  the 
court  of  the  proceedings  had  in  the  cause,  the  evidence  of  which, 
under  the  official  signature  of  its  sheriff  was,  as  provided  1^  the 
code,  on  file  in  the  cause. — Hollenbach  v.  /SfoAtuibel,  812. 

S,  Judicial  Notice  of  Pboceedinqs  in  Cause. — Courts  will  take  Ju- 
dicial notice  of  their  records  and  officers,  and,  when  necessary  for 
the  administration  of  justice  in  a  given  case,  will  take  such  notice 
of  all  previous  and  undisputed  proceedings  therein  appearing  of  rec- 
ord, certified  or  authenticated  as  required  by  law,  and  required  1^ 
law  to  be  on  file  or  of  record  in  the  cause. — Id, 

8.  Possession  bt  Plaintiff — Judicial  Notice  of  Sherifp's  Retubn. 
^Where  the  evidence  showed  the  right  of  property  in  the  defend- 
ant, and  the  value  averred  in  the  complaint  is  not  denied  in  the 
answer,  the  court  may  determine  the  question  as  to  the  possession 
by  the  plaintiff  from  judicial  notice  of  the  return  of  the  sheriff 
showing  its  delivery  to  the  plaintiff,  and  may  determine  therefrom 
the  right  of  the  defendant  as  a  question  of  law  to  a  judgment  for 
Its  return. — Id, 

See  Criminal  Law,  29. 
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JURISDICTION.    See  Judgicsiit;  Justice's  Ooubt;  Stbmts  and 
HxoHWATB,  22,  28 ;  Summons  ;  Supbeme  Coubt  ;  Wnx,  6-8. 

JUBY  AND  JURORS.    See  Obiminal  Law,  2S-26»  27,  28;  Nboij- 
OENOE,  6;  Veboiot. 

JUSTIGB'S  COURT. 

1.  JUBISDICnON — CONTSAOT  TO  "LOCATE^*  PLAIRTUT  OW  GOVBBIOIBKT 

Land — ^Titlb  and  Possession  of  Real  Pbopebtt — ^Appeal  to  Su- 
preme Coubt— Dismissal. — ^Where  an  action  was  brought  in  the 
justice's  court  to  recover  damages  for  a  breach  of  contract  to  "lo- 
cate" the  plaintiff  on  certain  vacant  goveriunent  land,  and  the  de- 
fendant in  its  answer  alleged  that  it  did  **locate*'  the  plaintiff  on 
vacant  government  land  as  agreed,  and  that  no  other  person  had 
any  valid  claim  thereto,  and  that  in  consequence  thereof  the  deter- 
mination of  the  action  would  necessarily  involve  the  question  of 
title  and  possession  of  real  property,  a  motion  in  the  sujpreme  conrt 
to  dismiss  an  appeal  from  a  judgment  rendered  in  the  superior  court, 
on  the  ground  that  the  justice's  court  had  jurisdiction  of  the  action, 
and  the  judgment  of  the  superior  court  was  final,  will  be  denied. — 
Hari  v.  OwmcXl'HophinB  Co.,  160. 

2.0BIGINAL  JUBISDICnON  OF  SUPEBIOB  COUBT — APPEAL  FbOM  JUS- 
TICE'S CouBT. — The  superior  court  has  original  jurisdiction  of  ths 
•abject  matter  of  an  action  for  damages  for  breach  of  a  contiaet 
involving  a  question  as  to  the  title  or  possession  of  real  property, 
and  the  fact  that  the  ease  gained  ingress  to  the  court  by  appeal 
from  the  judgment  of  a  justice's  court  rendered  upon  the  merits  of 
the  case  cannot  affect  the  original  jurisdiction  of  the  superior  court 
to  hear  and  determine  the  cause. — Id. 

LACHBS.    See  Tbustb,  641. 

LANDLORD  AND  TENANT. 
1.  Option  of  Pubohaseb—Specifio  Pebfobmanob— Oonfiiot  of  IDvi- 

DENCE. — ^Where  a  tenant  entered  into  possession  of  land  under  a 
written  lease  containing  no  written  option  to  purchase  the  land, 
a  finding  that  there  was  no  oral  agreement  giving  such  option,  in 
an  action  brought  to  enforce  the  same,  will  not  be  disturbed  where 
there  is  a  material  conflict  in  the  evidence,  and  there  is  testimony 
tending  to  sustain  tho  finding  of  the  court. — AhhoU  v.  16  Land  and 
Water  Oo„  SffT. 

ZOffeb  of  Land  Company  to  Settlebs — Option  to  Pubchase — 
Wbitten  Lease. — Where  a  land  company  issued  circulars  stating 
that  its  lands  were  for  sale  or  to  rent  on  easy  terms,  and  that  lessees 
might  have  the  privilege  of  buying,  but  without  indicating  any  con- 
sent that  persons  should  locate  upon  its  lands  without  first  obtain- 
ing a  lease  or  an  agreement  authorizing  them  to  do  so,  and  written 
leases  either  with  or  without  an  option  to  purchase  were  customar- 
ily insisted  upon  in  the  case  of  all  who  cultivated  the  company's 
lands,  a  written  lease  executed  to  a  tenant  without  containing  any 
option  to  purchase  must,  in  the  absence  of  fraud  or  mistake,  be 
deemed  to  embody  the  final  determination  of  the  parties. — Id. 

8.  Possession  Undeb  Lease — Pabt  Pebfobmanoe — Vebbal  Aobxe- 
ment. — Where  possession  is  taken  under  a  written  lease  containing 
no  option  to  purcliase  there  is  no  inference  of  part  performaaes  9i 
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A  verbal  agreement  to  sell  the  land  to  be  drawn  from  the 
of  the  lessee  and  his  improvements  on  the  land,  whidi  are  referable 
to  his  rights  as  a  tenant. — Id, 
See  Advebsk  Pobsessioit,  6. 

LANDS.    See  Pueblo  Laiom;  School  Lands. 

LOASB.    See  Advebsk  Possession,  6;  Landlobd  and  Tsraht;  Sal^ 

LEVEE  DISTRICT.    See  Reclamation  Distbicx. 

LICENSE.    See  Whabt,  ft. 

LIEN.    See  Agistob's  Lien;  Mobtgaqb;  Scbboqatior. 

LIFE  INSURANCE.    See  Insanity;  Insxtbanok. 

LIS  PENDENS.    See  Mobtgage,  1-6. 

MANDAMUS.    See  Bill  of  Exceptions,  8,  4 ;  Mxtnigifal  Ooktoea- 
noNS,  1-8;  Reclamation  District,  8. 

MARRIAGE.    See  Judgment,  10,  11« 

MARRIED  WOMEN.    See  Communitt  Pbopebtt;  Dibni,  8; 
gage,  22-24,  27. 

MASTER  AND  SERVANT.    See  Nbquoenoii 
MERGER.    See  Subbooatiov. 

MINES  AND  MINING. 

1.  Mining  Claims — ^Dbtebmination  ow  Adysbsb  Olazie- 
INGS  IN  Land  OmcB — Evidence — ^Habmless  RuLraa. — ^In  an  le- 
tion  brought  to  determine  the  adverse  claims  of  the  parties  to  ths 
right  of  possession  of  mineral  land,  the  court  has  nothing  to  do  with 
the  proceedings  in  the  land  office,  and  no  power  to  determine  as  to 
their  regularity  or  irregularity,  sufficiency  or  insufficiency ;  and  thm 
overruling  of  an  objection  to  the  insufficiency  of  a  protest  filed  bj 
the  plaintiffs  in  the  land  office,  and  its  admission  in  evidence,  cannot 
be  a  prejudicial  error. — Quigley  v.  Oillett,  462. 

2.0FFEB  OF  Evidence — ^Resebvoib  Site — Pabtocs. — ^An  offer  of  the 
defendants  to  prove  that  the  lands  in  controversy  were  located  as  a 
reservoir  site  by  a  corporation  not  a  party  to  the  action,  and  under 
which  neither  of  the  parties  claim  any  interest,  is  properly  rejected 
as  irrelevant  and  immaterial. — Id, 

t.  Rights  of  Pebsons  Not  Pabties — Jubisdiotion.— The  court  baa 
no  power  to  determine  as  to  the  rights  of  reservoir  claimants  not 
before  the  court — Id, 

4.FAIL17BB   to   do    ANNUAL   WOBK — ^FOBFETTUBE — ^RELOCATION — ^BUB- 

DEN  OF  Pboof. — One  who  claims  under  a  relocation  for  failure  to 
do  annual  work  by  the  locators  of  a  prior  valid  location  has  the  bar- 
den  of  establishing  the  forfeiture  upon  dear  and  conTindof  pioof 
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of  the  failure  of  the  former  owners  to  have  the  work  performed  or 
improvements  made  to  the  amount  required  by  law. — Id, 

0.  iNBUinCIENCT  OF   EviDKNCl&^BlLL  0»  EXCEPTIONS — PbESUMPTION 

Upon  Appeal. — Where  the  bill  of  exceptions  merely  states  that  no 
competent  evidence  was  offered  by  the  defendants  tending  to  show 
that  any  assessment  work  required  by  the  act  of  Congress  or  the 
local  laws  of  the  mining  district  had  been  performed  on  their  min- 
ing claim  for  two  years  after  its  location,  or  at  any  time  prior  to 
the  location  of  plaintiff's  claim,  and  the  record  is  silent  as  to  whether 
any  evidence  was  offered  by  the  plaintiffs  showing  that  no  work  was 
done  on  the  claim,  it  must  be  presumed  upon  appeal  that  no  such 
•vidence  was  offered,  and  that  the  bill  of  exceptions  contains  all  the 
evidence  upon  the  points  specified;  and  a  finding  that  the  defend- 
ants, during  the  year  prior  to  the  location  of  plaintifb,  did  not  per- 
form any  work  or  labor  upon  their  claim  is  against  the  evidence. — 
Id. 

0.MimNa  Olaims — ^Looation  ot  Gboss  Ledge. — ^A  subsequent  loca- 
tion of  a  gold-bearing  quartz  lode  crossing  the  claim  of  a  prior  locator 
of  another  lode  confers  no  right  upon  the  subsequent  locator  to 
any  portion  of  the  cross  lode,  which  lies  within  the  boundaries  of  the 
first  location. — Wilhelm  v.  Silvester,  358. 

7.  Ck>NBTBUcnoN  OF  Revised  Statutes. — Section  2322  of  the  Revised 
Statutes  of  the  United  States,  giving  to  locators  of  quartz  claims 
"the  exduaive  right  of  possession  and  enjoyment  of  all  the  surface 
included  within  the  lines  of  their  locations,  and  of  all  veins,  lodes, 
and  ledges  throughout  their  entire  depth,  the  top  or  apex  of  which 
lies  inside  of  such  surface  lines,  extended  downward  vertically,"  is 
not  overcome  or  repealed,  or  in  any  way  rendered  nugatory  by  sec- 
tion 2836  regulating  the  intersection  of  two  or  more  claims,  which 
applies  only  to  intersections  consistent  with  all  the  provisions  of 
section  2322.— /d. 

d.  CoNBTBUGTioN  OF  CoNFUOTxiVG  SECTIONS. — ^The  mle  of  construc- 
tion that,  as  between  conflicting  sections  of  the  same  statute,  the 
last  in  order  of  arrangement  will  control,  is  to  be  invoked  only  as 
a  last  resort,  and  where  the  conflict  is  so  sharp  and  complete  as  to 
leave  no  possible  room  for  giving  both  effect;  it  cannot  be  applied 
where  the  provisions  are  capable  of  reconciliation. — ld» 

MISTAKE.    See  Deeds,  8,  4. 

MORTGAGE. 

1.  FORECLOSUBB    SALE — ^RlOHTS    OF    PUBCHASEB — DECREE    ENFOBCIlfO 

Trust  Against  Mortgagor — Lis  Pendens. — A  purchaser  at  a  sale 
under  foreclosure  of  mortgages,  though  neither  he  nor  the  mortgagee 
was  a  party  to  an  action  brought  after  the  date  of  the  mortgages,  to 
enforce  a  trust  against  the  mortgagor,  in  which  a  notice  of  Us  pen- 
dens  was  filed  prior  to  the  sale  under  the  foreclosure  decree,  is  con- 
duded  by  the  decree  in  the  action  to  enforce  the  trust,  as  to  the  own- 
ership of  the  right  of  redemption,  and  of  the  surplus  proceeds  of 
the  sSile.-'Randall  v.  Duff,  82. 

2.  Relation  of  Title — Parties. — Though  the  title  of  a  purchaser  at 
a  foreclosure  sale  relates  back  to  the  mortgage  as  against  the  parties 
to  the  foreclosure,  it  does  not  cut  out  the  title  of  a  subsequent  pur- 
chaser or  encnmbrancer  by  recorded  conyeyance  who  was  not  mada 
a  party  to  the  foreclosure  suit — Id. 
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8.  Parties  Enfobcino  Tbust — Lis  Pendens — ^Fobbolosubb  Sun. 
— Parties  seeking  to  enforce  a  trust  in  an  actioa  in  which  a  notice  of 
Us  pendent  has  been  filed  hold  substantially  the  same  relation  to 
mortgagees  of  a  defendant  in  the  suit  as  subsequent  grantees  bj 
recorded  conveyance,  and  to  cut  off  their  right  of  redemption  it  is 
essential  to  make  them  parties  to  a  suit  to  foreclose  the  mortgages^ 

4.  Action  to  Qoiet  Title—Foreclosube — Redemption — Cnoss-ooic- 

PLAiNT. — An  action  by  the  purchaser  at  the  foreclosure  sale,  to  quiet  ■ 
his  title  against  th«  successors  of  the  plaintiffs,  who  obtained  a  de- 
cree enforcing  a  trust  against  the  mortgagor,  none  of  whom  were 
made  parties  to  the  foreclosure  suit,  is  in  effect  only  a  suit  to  fore- 
close the  mortgages  as  against  such  parties,  and  a  cross-oomplaint 
setting  up  their  rights  is  in  effect  a  suit  by  them  to  redeem  the 
mortgages. — Id, 

5.  Conclusiveness  of  Decbee  Enfobcino  Tbust. — The  rights  finally 
determined  by  the  decree  in  the  action  to  enforce  the  trust  against 
the  mortgagor  cannot  be  relitigated  in  such  suit  to  quiet  title;  bat 
as  to  all  rights  involved  in  that  action,  the  purchaser  is  the  successor 
of  the  mortgagor  with  notice  of  Kt  pendent,  and  a  Judgment  that 
binds  his  grantor  is  equally  binding  upon  him. — Id, 

({.Possession  by  Pubchaseb — Accounting — Rents  of  Pbofkbtt.— 
So  far  as  relates  to  the  possession  of  the  property  by  such  purchaser, 
he  stands  in  the  shoes  of  the  mortgagor,  and  is  accountable  to  the 
parties  who  enforced  the  trust  against  him,  for  the  rents  and  profits, 
to  the  same  extent  that  the  mortgagor  would  have  been,  and  may  be 
charged  for  rents  that  he  might  have  realized  by  proper  management 
of  the  property  after  it  came  into  his  possession. — Id. 

7.  Mobtgagee  in  Possession. — Such  purchaser  is  not  a  mortgagee  la 
possession,  and  is  not  entitled  to  the  benefit  of  the  rule  applicable 
to  that  case. — Id, 

8.  Rights  of  Pubchaseb  as  Suogessob  of  Mobtsaocbs — ^Intebest. — 
The  purchaser  is  entitled  as  successor  to  the  mortgagees,  to  r*«i^« 
all  that  is  equitably  due  on  the  mortgages,  including  interest  Q|KMI 
the  amount  secured  up  to  the  date  of  payment  or  tender. — Id. 

9.  Intebkst  Afteb  Date  of  Cbosb  Bnx. — WhAre  a  cross  bill  to  re- 
deem from  mortgages  does  not  set  forth  a  sufficient  t^vder  or  offer  jf 
the  redemption  money  to  stop  interest,  it  is  error  for  the  court  not 
to  allow  interest  on  the  amounts  credited  to  the  purchaser  down  to 
the  date  fixed  by  the  decree  for  computing  interest  on  the  defend- 
ant's credits. — Id, 

10.  Void  Assignment — Agency — ^Excess  of  Authobitt — ^Payment  of 
Note — Notice  to  Assignee. — ^Where  one  assuming  to  act  as  the 
agent  of  the  owner  and  holder  of  a  note  secured  by  mortgage,  made 
an  assignment  thereof,  without  authority,  and  in  violation  of  the 
directions  of  his  principal,  that  the  mortgage,  the  release  of  whidi 
he  had  previously  signed  and  acknowledged,  should  be  delivered  upon 
the  payment  of  the  note  and  made  such  assignment  after  payment 
of  the  note  at  the  request  of  the  maker  and  of  the  assignee,  by  a 
third  person,  who  requested  the  assignment  to  be  made  instead  of 
discharging  the  mortgage,  the  assignee  having  due  notice  at  and 
prior  to  the  assignment  of  all  the  facts,  no  title  passed  by  such  as- 
signment to  the  assignee,  and  he  has  no  right  to  foreclose  tbe  norC* 
gage. — OaUfomia  Loan  and  Trust  Co,  ▼.  HammsU,  2Bfk 
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11.  Extinguishment  of  Deot — Collatesai^  Security. — ^The  payment 
of  the  amount  of  the  note  and  mortgage  operated  as  an  extinguish- 
ment of  the  debt,  the  payment  of  which  was  provided  for  and  se- 
cured to  the  assignee  by  assignment  of  a  joint  note  and  mortgage  on 
other  land,  executed  by  the  maker  of  the  note  in  question  and  his 
wife.— M 

IZ  FOBECLOSUBE  OF  MOBTOAOS — DeSCBIPTION  OP  PbOPERTT — VABIANOB 

Between  Ck>icPLAiNT  and  Decree — Certainty. — Where  the  de- 
scription of  mortgaged  premises  in  the  complaint  of  foreclosure  de- 
scribes the  property  as  "the  south  quarter  of  the  east  half  of  the 
north  half  of  the  northeast  quarter  of  section  18"  of  a  certain  township 
and  range,  "containing  ten  acres  of  land,"  and  "also  the  six  acres 
of  land  having  the  same  length  east  and  west,  being  of  uniform 
width  north  and  south,  and  lying  immediately  south  of  and  adjoin- 
ing the  first  above-described  parcel,"  the  whole  parcel  being  "eighty 
rods  in  length  from  east  to  west,  and  thirty-two  rods  in  width  from 
north  to  south,"  and  the  description  in  the  decree  describes  it  as 
"the  south  ten  acres  of  the  northeast  quarter  of  the  northeast  quar- 
ter, and  the  north  six  acres  of  the  southeast  quarter  of  the  north- 
east quarter  of  section  18,"  of  the  same  township  and  range  stated 
in  the  complaint — the  two  descriptions  describe  exactly  the  same 
pi^AX  of  land,  and  the  description  in  the  decree  is  not  void  for  an- 
certainty. — McCartney  v.  Dennisont  252. 
IS.  Foreclosure  Decree — Sale  Under  Execution — Publication  of 
Notice — Rights  of  Sheriff — Direction  of  Party. — Under  sec- 
tions G92  and  6d3  of  the  Code  of  Civil  Procedure,  it  is  the  duty  and 
right  of  the  sheriff  to  publish  the  notice  of  sale  under  execution 
foreclosure  decree,  and  he  alone  has  the  power  to  determine  and  se- 
lect the  places  and  newspapers  in  which  to  publish  the  required  no- 
tice, and  the  attorneys  for  the  party  enforcing  the  decree  have  no 
right  to  contract  for  the  publication  of  the  notice  in  a  particular 
newspaper,  or  to  direct  the  sheriff  to  make  such  publication.^- 
Nortkern  Coiinite*  Investment  Trust  {Limited)  v.  Cadman,  200. 

14.  Chattel  Mortgage — i^'urniture  of  Lodqinq-House — Purchase 
Price — Pleading — Ambiguity. — A  mortgage  upon  the  fumiturs 
and  upholstery  of  a  lodging-house  is  valid  as  between  the  parties  to 
it,  regardless  of  whether  or  not  it  is  given  for  the  purpose  of  se- 
curing the  purchase  price  of  the  property  therein  described;  and  a 
demurrer  to  a  complaint.  In  an  action  to  foreclose  the  mortgage, 
on  the  ground  that  the  complaint  is  ambiguous  in  that  it  fails  to 
show  that  the  mortgage  was  given  to  secure  the  payment  of  the 
purchase  price  of  the  property  is  properly  overruled. — Barker  v. 
Maskell  9. 

15.  Default  of  Interest — Matubity  of  Debt— Option  of  Mobtoa- 
QEE. — Where  a  mortgage  provided  for  the  maturity  of  the  whols 
mortgage  debt  upon  default  in  the  payment  of  Interest,  the  fact  that 
the  note  thereby  secured  provides  for  the  "interest  imyable  quar- 
terly, and  if  not  so  paid  then  to  become  a  part  of  the  principal, 
and  to  bear  a  like  rate  of  interest  till  paid,"  ddes  not  preclude  the 
foreclosure  of  the  mortgage,  upon  nonpayment  of  the  interest  at 
the  option  of  the  mortgagor,  who  alone  has  the  right  to  dispose  of 
the  interest  due  and  unpaid  in  the  manner  described  in  the  note, 
and  may  elect  to  proceed  on  default  to  foreclose  the  mortgage. — 
Clemen$  v.  Luee,  482. 

CI.  Cal.-46 
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18.  INSUITZGZXNT   ANSWSB — JUDQXENT   UPOR   PlJBADIliaB. — WbttK   Uie 

note  and  mortsagea  sued  upon  were  executed  in  favor  of  tbe  plain- 
tiff, an  answer  denying  that  plaintiff  was  tbe  owner  and  bolder 
of  tbe  mortgages  raises  no  issue,  and  a  Judgment  upon  the  pleadings 
in  favor  of  the  plaintiff  is  properly  ordered. — Id. 

17.  Demand  of  Payment— Agobuax.  of  Cause  of  AonoH.— Tbe  mort- 
gagor being  guilty  of  a  breach  of  contract  when  he  defaulted  in  pay- 
ment of  interest,  the  cause  of  action  for  the  foreclosure  of  tbe  mort- 
gage immediately  accrued  according  to  its  terms,  and  no  demand 
for  payment  is  necessary  for  the  commencement  of  the  action. — Id^ 

18.  Attoiinet's  Fees. — Where  the  mortgage  merely  provides  security 
for  the  payment  of  the  principal  and  interest  specified  in  the  note« 
and  does  not  provide  for  securing  the  payment  of  any  attorney's  fee. 
such  fee  cannot  be  made  a  lien  upon  the  land  or  be  provided  for  in 
tbe  decree  of  foreclosure. — Id, 

19.  OONTBACT   FOB    AtTOBNET'S    FXB   IN    NOTE — ^NoiICB    OF    OPTION. — 

Where  the  note  secured  by  the  mortgage  provides  for  the  payment  of 
attorney's  fees  not  provided  for  in  the  mortgage,  and  does  not  pro- 
vide in  terms  for  the  right  to  bring  an  action  before  Its  maturity, 
that  right  being  created  by  the  mortgage  alone  and  limited  to  a 
foreclosure  of  the  mortgage,  the  holder  cannot  recover  judgment  for 
the  attorney's  fees  provided  for  in  the  note  without  giving  notioe 
of  his  option  to  claim  the  whole  amount  to  be  due  before  bringing 
suit— /if. 

20.  Pabtnebshif — ^Mobtoaoe  to  Fibm. — A  mortgage  made  to  a  part- 
nership under  its  firm  name,  where  the  names  of  two  of  the  partners 
appear  in  the  firm  name,  may  be  foreclosed  by  the  assignee  of  tbe 
firm  as  against  a  grantee  of  the  mortgagor  for  value. — Woodward  v. 
MeAdom,  438. 

21.  IMFEBFECT    DESCBIPTION — ^ASOEBTAINMENT    OF    INTENTION. — There 

is  an  important  distinction  between  a  description  which  is  inherently 
uncertain  and  indeterminate  and  one  which  is  merely  imperfect  and 
capable  of  different  applications;  the  former  cannot  be  corrected. 
but  in  the  latter  case  th^^re  may  be  a  resort  to  extraneous  facts  and 
circumstances  to  ascertain  the  individuals  to  whom  the  description 
was  intended  to  apply ;  and  the  greater  or  less  probability  of  aacer- 
taining  this  does  not  affect  the  validity  of  the  instrument — Id. 

22.  Fobeglosubb-^Sepabate  Pbopebtt  of  Wife — Bvidenob— Oontea- 
DiCTOBT  Oebtoicate  OF  ACKNOWLEDGMENT — Delivebt. — In  an  ac- 
tion to  foreclose  a  mortgage  upon  the  separate  property  of  a  wife, 
executed  by  the  husband  and  wife  at  a  time  when  the  admowledg- 
ment  of  the  wife  was  essential  to  the  validity  of  the  mortgage,  it 
is  error  for  the  trial  court  to  refuse  to  allow  the  wife  to  prove  that 
she  never  in  fact  appeared  before  the  notary  certifying  to  the  ac- 
knowledgment attached  to  the  mortgage,  and  that  she  did  not  ac- 
knowledge the  mortgage  or  know  any  thing  about  its  delivery  to  tbe 
mortgagees. — Le  MeMnager  v.  Hamilton,  532. 

23.  Cebtifioatb  of  Acknowledgment  Not  Gonglubivs— Paeol  Bvi- 
dbngb— Fabbioation. — A  certificate  of  acknowledgment  is  not  oon- 
dnsive  evidence  of  the  fact  of  acknowledgment,  but  it  may  be  Im- 
peached by  parol  evidence  that  the  person  named  therein  never  in 
fact  appeared  before  the  officers  certifying  to  the  acknowledgment 
In  such  a  case  the  act  of  the  officer  is  wholly  void*  and  tbe  certifi- 
cate is  nothing  but  a  fabrication.— /d. 
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MORTGAGB  (Gontiiiued). 

24.KN0WLED0B    OF    MOBIOAQEE— PbOTECTION     OF     BoifA     FXOX     PUB- 

OHABBB. — It  i8  onlj  where  the  wife  in  fact  appears  before  the  offi- 
cer that  his  certificate  imports  verity  in  favor  of  Itona  fide  parchas- 
ers  without  Knowledge  of  irregularity;  but  where  she  does  not  in 
faet  to  appear  it  is  not  neceasaiy  for  the  wife  to  show  or  offer  to 
show  fraud  or  bad  faith  upon  the  part  of  the  mortgagee,  or  that 
he  had  notice  of  the  falsity  of  the  certificate.  The  failure  of  the 
mortgagee  to  ascertain  that  the  mortgage  was  never  in  fact  executed 
by  the  wife  cannot  be  allowed  to  defeat  the  rights  of  the  wife  to  her 
properly  if  she  was  without  fault — Id, 

25.  lOzsouTiON  OF  Wbittsn  iNfiTBUMBNT — ^Dbuvsbt. — ^Tho  word  "exe- 
cute," when  applied  to  a  written  instrument,  unless  the  context  indi- 
cates that  it  was  used  in  a  narrower  sense,  imports  the  delivery  of 
the  instrument. — Id. 

20.  Plbaoiko — ^Dknux  of  Bxxoution — ISBUB  A8  TO  Deuvebt. — Where 
a  complaint  in  a  foreclosure  suit  alleges  that  the  defendants  did 
"execute  under  their  hands  and  seals  and  deliver"  the  mortgage,  an 
answer  of  one  of  the  defendants  denying  that  she  executed  the 
mortgage  referred  to  is  sufficient  to  put  in  issue  the  fact  of  the 
delivery  and  every  other  fact  necessary  to  its  execution,  although 
there  is  no  specific  denial  of  the  delivery  alleged. — Id. 

27.  Waiybb  of  Objection. — Where  no  specific  objection  was  made  to 
the  admission  of  evidence  that  the  wife  had  never  in  fact  acknowl- 
edged the  execution  of  the  mortgage,  nor  known  of  its  delivery,  upon 
the  ground  that  her  answer  admitted  the  fact  of  delivery,  such  ob- 
jection is  waived. — Id, 

28.  BviDKNCB— Objection  Fob  Fibst  Tiiob  Upon  Appeal. — Where 
evidence  is  objected  to  as  incompetent,  irrelevant,  and  immaterial, 
apon  a  particular  ground,  a  contention  that  it  was  inadmissible 
for  another  reason  cannot  be  raised  for  the  first  time  upon  appeal. — 
Id. 

29.  FoBBGLOSUBE  OF  MoBTGAOS — Fbaud— Ck)MPBom8E. — In  an  action 
to  foreclose  a  mortgage,  where  the  defendants  pleaded  fraud  in  its 
procurement,  by  reason  of  false  representations  of  the  plaintiff  to 
the  effect  that  certain  mining  property  conveyed  by  defendants  to 
plaintiffs  in  trust  was  vested  absolutely  in  the  plaintiff,  and  that  he 
could  not  legally  be  compelled  to  reconvey  it,  and  alleged  that  de- 
fendants, relying  upon  these  representations,  which  they  believed  to 
be  true,  executed  without  consideration  the  note  and  mortgage 
upon  which  the  action  was  brought,  proof  that  subsequent  to  the 
alleged  fraud  the  plaintiff  and  defendants,  by  the  advice  oi  their  at- 
torneys, fairly  compromised  and  settled  all  matters  and  disputes 
between  them,  and  that  the  note  and  mortgage  sued  upon  were 
given  in  pursuance  of  this  compromise  agreement  is  sufficient  to  sus- 
tain a  decision  and  judgment  foreclosing  the  mortgage. — Baoigalupi 
V.  Oadamartori,  671. 

See  Attaohkbnt,  1;  Bale,  2;  StTBBOOATioN ;  SumcoNs;  Sube- 


MUNICIPAL  CORPORATIONS. 

1.  IfANDAiniS — ^WabBANT    FOB     CiTT     INDEBTEDNESS — ^PLEADING. — In 

pioesedings  for  a  mandamuB  to  compel  the  drawing  of  a  warrant  by 
the  presidMit  and  clerk  of  the  board  of  trustees  of  a  city,  an  affidavit 
of  the  plaintiff,  which,  in  addition  to  the  merely  formal  parts  of  the 
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MUNICIPAL  CORPORATIONS  (Coatinued). 

pleading,  avers  an  indebtedness  of  fiv«»  hundred  ($600)  doUaxs  on 
the  part  of  the  city  to  petitioner  for  expenses  incurred  in  procuring 
counsel  for  the  city  at  its  order,  and  that  the  board  of  tmateea  or- 
dered his  bill  and  written  demand  therefor  paid,  and  ordered  a  war- 
rant drawn  in  hit  favor  for  the  amount,  which  the  preaidant  and 
clerk  refused  to  draw  and  countersign,  and  that  there  was  money 
in  the  treasury  to  pay  it,  etc,  states  the  essential  facts  giviiic  to 
the  petitioner  a  right  to  the  writ,  and  is  sufficient  as  against  a  gen- 
eral demurrer. — McConoughey  v.  Jackson,  265. 

2.  Denial  of  Indebtedness — Oonclusion  of  Law. — ^The  denial  of 
indebtedness  to  the  petitioner  without  denying  the  facts  in  regard 
to  the  expenses  incurred  by  the  petitioner  for  the  city  is  a  denial  of 
a  conclusion  of  law,  and  is  wholly  insufficient. — Id, 

3.  Conclusiveness  of  Allowance  of  Claim. — ^The  claim  being  one 
which  the  board  of  trustees  of  the  city  had  jurisdiction  to  hear  and 
determine,  its  determination  is  a  judicial  act,  concluding  the  fact  of 
indebtedness;  and  whether  its  decision  was  right  or  wrong;  its 
action  was  binding  upon  the  clerk. — Id, 

4.  Want  of  Funds  in  Tkeasubt — Denial  of  Infobmation  and  Be- 
lief— Knowledge  of  Defendant. — ^The  clerk  of  a  municipal  corpo- 
ration of  the  sixth  class  is  the  financial  accountant  of  the  city,  whose 
duty  it  is  to  keep  a  correct  account  of  all  the  moneys  in  the  treasury 
and  the  warrants  drawn  thereon,  etc. ;  and  in  his  answer  to  an  ap- 
plication for  a  mandamuB  to  compel  the  drawing  of  a  warrant  apon 
the  treasury,  an  allegation  by  him,  upon  information  and  belief, 
that  there  was  a  want  of  funds  in  the  treasury  to  pay  the  warrant 
is  insufficient,  being  the  allegation  of  a  fact  peculiarly  withia  tha 
knowledge  of  the  defendant,  which  should  hav/e  been  positiva  in 
form. — Id, 

6.  Rescission  of  Acts  of  Municipal  CoRPOSATioir. — ^The  legialativa 
department  of  a  municipal  corporation  may,  at  any  time  before  tha 
rights  of  third  persons  have  vested,  rescind  previous  votes  and  orders* 
so  far  as  consistent  with  the  laws  of  Its  creation  and  Its  rules  of 
action,  and  such  rescission  may  take  place  at  any  subsequent  meet- 
ing.--7d. 

6.  Rescission  of  Allowance  of  Valid  Claiu. — A  valid  daim,  prop- 
erly presented  to  the  board  of  trusKes  of  a  municipal  oorporatioD 
and  allowed  and  approved  by  them,  their  action  being  accepted  by 
the  claimant,  becomes  a  valid  and  binding  contract,  which  oanaot 
be  rescinded  or  avoided  except  for  such  cause  as  invalidates  other 
contracts. — Id, 

7.  Presumption  op  Acceptance. — When  the  allowance  of  a  claim  by 
the  board  of  trustees  of  a  city  is  of  the  amount  asked  for  by  tha 
claimant,  and  he  demands  a  warrant  therefor,  he  will  be  presumed 
to  have  accepted  the  action  of  the  board,  and  thereafter  the  board 
could  not,  without  his  consent,  rescind  its  action,  except  f6r  caoae 
which  would  defeat  the  claim,  treated  as  a  contract. — Id, 

B.  Interest  of  City  Officer  in  Contract — Insufficient  Defense. 
An  answer  averring,  upon  information  and  belief,  that  the  petitioner 
was  a  city  officer,  and  interested  both  directly  and  indirectly  in  tha 
present  contract  upon  which  is  based  the  pretended  claim  referred 
to  in  the  complaint,  without  the  statement  of  any  facts  upon  which 
the  conclusion  Is  based,  or  of  the  nature  of  the  contract  refenad  ta^ 
Is  insufficient  as  a  defense. — 14 
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MUNICIPAL  CORPORATIONS  ( Continued). 
9.  County  Phntinq — Gbbat  Reoistbb — Authobitt  of  County 
Clebk — ^PowEB  OF  Supervisors. — ^A  county  clerk  had  no  authority, 
as  the  law  stood  in  1802,  to  bind  the  county  by  his  contract  to  print 
the  Great  Register  for  the  county;  but  the  authority  to  provide 
printed  copies  of  the  Great  Register  was  devolved,  by  section  M  of 
the  County  Government  Act  of  1891,  upon  the  board  of  supervisors, 
who  are  the  chief  legislative  and  executive  authority  of  the  county. 
— Frandgen  v.  County  of  8an  Dieffo,  817. 

10.  Statutory  Construction — Effect  of  Specific  Provisions. — 
Where  there  are  in  an  act  specific  provisions  relating  to  a  particu- 
lar subject,  they  must  govern  in  respect  to  that  subject,  as  against 
general  provisions  in  other  parts  of  the  statute,  although  the  latter, 
standing  alone,  would  be  broad  enough  to  include  the  subject  to 
which  the  more  particular  provisions  relate. — Id, 

11.  Municipal  Corporations — Contract  for  Lighting  of  City — 
Honest  Action  of  Council — Opposing  Bids. — If  a  contract  for 
the  lighting  of  a  city  is  tainted  with  fraud,  and  is  not  the  result  of 
a  fair  and  honest  exercise  of  the  discretion  and  judgment  of  the 
city  council,  it  is  the  duty  of  a  court  of  equity  to  set  it  aside ;  but 
where  it  appears  that  the  contract  was  fair  and  reasonable,  that 
there  was  no  fraud  or  collusion  practiced,  and  that  the  members  of 
the  common  council  in  all  the  proceedings  connected  with  the  award- 
ing of  the  contract  acted  honestly,  for  the  best  interest  of  the  city, 
the  contract  cannot  be  disturbed  at  the  suit  of  opposing  bidders 
whose  bid  does  not  cover  the  same  ground  as  that  covered  by  the 
contract — Riehl  v.  City  of  San  Jose,  442. 

See  Criminal  Law,  85-38 ;  Streets  and  Highways,  7 ;  Wharf. 

NBGLIGENCB. 

1.  AcnoN  for  Death — Contributory  Negligence — Nonsuit. — A 
nonsuit  is  properly  granted  on  account  of  contributory  negligence  in 
an  action  by  an  administrator  against  a  railroad  company  for  the 
alleged  negligent  killing  of  a  deceased  person,  where  it  appeared 
from  the  evidence  on  the  part  of  the  plaintiff  that  the  deceased  was 
employed  by  the  company  as  a  plumber,  in  fitting  and  connecting 
pipes  alongside  the  tracks  for  the  purpose  of  a  signal  tower,  and, 
while  engaged  in  this  work,  started  to  walk  along  one  of  the  tracks, 
and  walked  about  fifteen  feet  after  a  train  came  within  the  range 
of  view ;  that  he  did  not  turn  around  or  look  to  see  if  the  train  was 
coming ;  that  there  was  a  space  of  ten  feet  by  the  side  of  the  track 
over  which  he  could  have  walked  instead  of  walking  upon  the  track, 
and  that  he  could  have  got  out  of  the  wny  by  taking  a  single  step 
into  this  space. — Kenna  v.  The  Central  Pacific  R.  R.  Co.,  26. 

2.  Excuse  of  Apparent  Negligence  of  Deceased — Burden  of 
Proof. — If  there  were  any  circumstances  which  would  excuse  the 
apparent  negligence  of  the  deceased  in  walking  upon  the  track  with- 
out taking  any  precaution  to  avoid  danger,  it  was  incumbent  upon 
the  plaintiff  to  establish  them  at  the  trial. — Id. 

8.  Duty  of  Workman  in  Place  of  Danger. — One  who  is  working  in 
a  place  where  he  is  exposed  to  danger  must  exercise  his  fncnlties 
for  his  own  protection,  and  if  he  fail  to  do  so,  he  is  not  ent^itled  to 
damages  for  personal  injuries  received. — Id. 

4.  Walking  Upon  Railroad  Track. — Walking  upon  the  line  of  a  rail- 
road where  trains  are  at  any  time  liable  to  pass,  without  looking  to 
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NEOLIGBNGB  (Gontinaed). 

see  whether  a  train  is  approaching,  ia  negligence  par  te  which  idll 
preclude  a  recovery  for  injuries  received. — Id. 
6.  Neoligbhgb,  When  ▲  Questxor  op  Law— Noirsurr.— Whars  the 
facts  in  an  action  for  damages  for  negligence  are  undisputed,  and  the 
plaintiffs  negligence  clearly  appears  therefrom,  or  when  the  un- 
contradicted evidence  on  the  part  of  the  plaintiff  is  such  that  the 
only  reasonable  construction  that  can  be  drawn  therefrom  is  that  the 
injured  person  did  not  exercise  such  care  as  men  of  ordinary  pm- 
dence  usually  exercise  in  positions  of  like  exposure  and  danger, 
the  issue  of  negligence  is  a  question  of  law  to  be  determined  1^  the 
court,  and  it  is  its  duty  to  grant  a  nonsuit — Id. 

6.  Damages — ^Pbovutoe  or  Jubt — Ezobssivb  Vbbdiot. — In  actions 
for  negligence,  the  law  does  not  attempt  to  fix  any  precise  rules 
for  ascertaining  what  is  a  just  compensation,  but  Jrom  the  necessity 
of  the  cause,  leaves  the  assessment  of  the  damages  to  the  good  sense 
and  judgment  of  the  jury,  whose  province  it  is  to  make  the  assess- 
ment; and  their  verdict,  though  subject  to  review,  will  not  be  dis- 
turbed merely  upon  the  ground  that  the  damages  are  excessive,  nor 
because  the  opinion  of  the  court  differs  from  that  of  the  jury,  unless 
it  appears  that  the  excess  was  given  under  the  influence  of  passion 
or  prejudice. — Lee  v.  Southern  Paoifio  BaUrood  Oo.^  118. 

7.  Obdeb  Gbanting  a  New  Tbial — DiscBBnon. — ^The  appellate  court 
in  reviewing  the  action  of  the  court  below,  in  granting  a  new  trial 
for  damages  appearing  to  have  been  given  under  the  influence  of 
passion  or  prejudice,  will  not  reverse  the  order  merely  because  it 
differs  from  the  trial  court  as  to  what  would  have  been  just  com- 
pensation, unless  the  difference  of  opinion  is  such  as  to  juati^  the 
conclusion  that  the  court  abused   its  discretion. — Id. 

8.  Defective  Machinebt — AssuMpnoir  of  Risk — ^KirowuEMn  of 
Bmfloteb. — In  order  to  constitute  an  assumption  of  the  riak  of 
defective  machinery  by  an  employee,  such  as  to  bar  a  recovery  for 
personal  injuries  received  therefrom,  it  is  not  only  necessary  that 
the  employee  should  know  of  the  defects  in  the  machinery,  bat  the 
danger  arising  from  the  defects  must  also  be  known  or  reasonably 
apprehended   by   him. — Id, 

See  Evidence,  11-16;  Nuibargb. 

NBGOTIABLB  INSTRUMENTS. 

1.  Pbomisbobt  Note — Option  of  Holdbb— Bleotion — ^Rbabonablb 
TiiCB. — Where  a  note  gives  to  the  holder  an  option  either  to  daim 
compound  interest  upon  interest  not  paid  when  due,  or  to  daim  the 
whole  amount  of  prindpal  and  interest  as  immediately  due  and  pay- 
able, without  notice,  the  holder  of  the  note  has  a  reasonable  time 
after  a  default  in  payment  of  interest  in  which  to  make  his  election, 
and  it  cannot  be  held  as  a  matter  of  law  that  fifty-nine  days  Is  an 
unreasonable  time  within  which  to  make  the  election. — Fletckm'  \. 
Dennisont  292. 

2.  Pleading — Time  of  Election. — Where  the  complaint  avers  that 
on  the  failure  of  the  defendants  to  pay  the  installmoit  of  interest 
when  it  became  due,  by  the  terms  of  the  note,  the  plaintilEi  elected 
to  declare  and  did  declare  the  prindpal  sum  and  the  interest  there- 
on due  and  payable,  it  is  a  suffident  averment  of  election  at  tha  time 

,       the  interest  became  due. — Id 
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8.  OxAiic  OF  Compound  Interest. — ^The  fact  that  the  complaint  daimi 
componnd  interest  after  the  date  of  the  alleged  election  does  not 
make  the  complaint  liable  to  assault  upon  general  or  special  de- 
mnrrer,  and  is  immaterial,  if  in  fact  Judgment  was  not  rendered  for 
such  compound  interest. — Id. 

4.  Pabtnehshif — ^BiLL  Dbawn  by  Pabtnkb  Upon  Fibm — Notice  op 
DiSHONOB— Demand. — In  case  of  a  bill  drawn  by  a  partner  upon 
the  firm  or  upon  a  partnership  fund  in  the  hands  of  another  part- 
ner, notice  of  dishonor  is  not  required ;  and  if  the  drawer  is  a  debt- 
or, and  the  bill  so  drawn  is  for  his  accommodation,  failure  to  make 
due  demand  will  not  release  him,  but  he  may  recoup  for  any  damage 
he  may  have  suffered  by  failure  to  make  a  demand. — Los  AngeUs 
Vat.  Bank  v.  Wallace,  478. 

S.RB00UB8E   OF   DRAWER    AGAINST    PARTNERSHIP — DEMAND    AND   NO- 

TIGB. — Where  one  of  three  partners  has  agreed  to  advance  money 
to  pay  all  bills  drawn  by  another  partner  upon  a  third  partner,  the 
drawer  having  recourse  against  the  partner  who  had  agreed  to  pay 
the  bills  so  drawn,  and  the  drawer  having  no  other  interest  in  the 
partnership  venture  except  a  contingent  interest  in  its  success  after 
the  advances  were  repaid,  and  not  being  personally  liable  to  repay 
them,  the  drawer  cannot  be  considered  as  a  debtor,  and  is  en- 
titled to  demand  and  notice. — Id. 

6.  Excuse  of  Demand — Promise  of  Drawer  Before  Maturity. — 
Where  the  drawer,  three  weeks  before  the  maturity  of  the  bills, 
informs  the  holder  that  the  drawee  could  not  pay,  but  that  he 
would  pay  the  bills,  such  promise  not  having  been  made  ten  days 
before  the  maturity  of  the  bills,  as  provided  by  section  3156  of  the 
Oivil  Code,  will  not  excuse  presentment  to  the  drawee  and  notice 
to  the  drawer. — Id. 

7.  Non-negotiable  Note — (contingent  Provision  Fob  Attorwet's 
Fees. — A  promissory  note  payable  to  the  order  of  the  payee  is 
rendered  non-negotiable  by  a  contingent  provision  contained  therein 
for  the  pasrment  of  attorney's  fees  in  case  of  suit. — Haher  v.  Brown, 
446. 

8.  liiABUJTT  of  Immediate  Indorsee. — In  respect  to  the  immediate  in- 
dorsee of  the  payee  of  a  non-negotiable  promissory  note,  the  in- 
dorsement will  ordinarily  create  the  same  liabilities  and  obligations 
as  the  indorsement  of  a  negotiable  note. — Id. 

9.  Demand  and  Notice. — Demand  and  notice  ought  to  be  required  in 
order  to  charge  such  immediate  indorser,  where  the  words  writ- 
ten over  the  blank  indorsement  show  that  the  signature  was  con- 
sidered and  treated  by  the  indorsee  as  if  it  were  an  indorsement 
of  negotiable  paper. — Id. 

10.  Presentment  of  Note. — A  note  not  payable  at  any  particular  place 
is  payable  and  should  be  presented  for  payment  at  the  residence 
or  place  of  business  of  the  maker,  or  wherever  he  may  be  found, 
at  the  option  of  the  presenter. — Id. 

11.  Excuse  For  Presentment. — It  is  only  where  the  maker  has  no 
place  of  business  or  residence  within  the  state,  or  where  his  resi- 
dence or  place  of  business  cannot  be  ascertained  with  reasonable  dili- 
gence,  that  presentment  for  payment  is  excused. — Id. 

12.  DnjoENCE  Required— Place  of  Presentment — Date  of  Note. — 
Merely  looking  for  the  payor  at  the  place  where  the  instrument  is 
dated  is  not  of  itself  due  diligence,  but  presentment  must  be  shown 
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to  ha?e  been  made  at  the  person's  last  known  place  of  midenoe  or 
businetfs ;  and,  if  his  removal  from  the  place  of  date,  and  his  aoqnisi- 
tion  of  a  new  domicile  in  the  same  state,  waa  preTioosly  known  to 
the  indorsee,  demand  must  be  made  at  his  new  place  of  residence. 
—Id. 

15.  iNsuFncisNT  PusADiKa — ^Knowledge  of  Maksb's  Bshiiehob. — 
A  complaint  seeking  to  charge  an  indorser  by  notice  of  protest 
which  shows  upon  the  face  of  the  pleading;  that  the  note  was  not  in 
fact  presented  at  maturity  to  the  maker,  but  seeks  to  excuse  pre- 
sentment merely  upon  the  ground  that  the  maker  could  not  be 
found  in  the  place  at  which  the  note  was  dated,  and  states  no  facts 
respecting  the  knowledge  of  the  indorsees,  or  their  agents,  as  to  the 
actual  place  of  residence  or  business  of  the  maker  of  the  note,  and 
not  alleging  what  was  such  last  known  place  of  residence  or  busi- 
ness, or  that  an  inquiry  or  presentment  was  made  thereat,  is  insuf- 
ficient to  charge  the  indorser. — Id, 

14.AVEBMENT  OF  DuE  Pbotest — Presuicftion. — ^The  allegation  "^tbat 
thereupon  the  note  was  duly  protested  for  nonpayment,**  directly 
coupled  with  previous  allegations  showing  nonpayment  of  the  note 
to  the  maker,  cannot  be  presumed  to  imply  a  presentment  in  &ct, 
or  to  imply  any  other  excuse  for  not  presenting  it  to  the  maker  tiian 
that   previously   alleged. — Id. 

16.  Pledge  of  Non-neootiable  Papeb — Txtlb — Effect  of  Ikdobbb- 
iCENT. — ^A  mere  indorsement  of  non-negotiable  paper  by  way  of 
pledge  cannot  operate  as  an  assignment  of  the  general  title,  so  long 
as  the  pledge  subsists,  and  must  be  restricted  in  effect  to  an  authori- 
ty from  the  pledgor  to  the  pledgee,  to  enforce  the  obligation  in 
his  own  name  as  trustee  and  agent  for  the  pledgor,  and  to  apply  the 
proceeds  in  payment  of  the  debt  secured,  accounting  to  the  pledgor 
for  any  surplus  collected;  and  the  indorser  of  such  paper  by  way 
of  pledge  is  not  chargeable  as  an  indorser  of  negotiable  paper. 
— /d. 

1S.TBAIT8FEB  OF   PLEDGED   NOTB — SATISFAOnON — ^ELECTION   OF  PLCDO- 

OB. — The  lien  of  a  pledge  is  dependent  upon  possession;  and  where 
the  pledgee  transfers  a  note  held  in  pledge  as  collateral  security  he 
must  be  deemed,  at  the  election  of  the  pledgor,  to  have  taken  it  at 
its  face  value,  in  satisfaction  of  the  debt  for  which  it  was  pledged 
to  him,  and  may  be  regarded  as  having  pledged  to  his  assignee  his 
own  personal  responsibility,  and  not  that  of  his  pledgor,  and  no  sub- 
sequent reassignment  of  such  paper  to  himself  will  restore  to  Um 
his  original  rights. — Id, 

17.  CONTRACT    TO    PaY    IiTTEBBST    WhEN    OoLLECTED — ^AFPLIOATIOn    OF 

Proceeds  of  Sale. — Where  the  indorsees  of  a  note  and  mortgage 
agreed  to  pay  the  indorser  an  amount  of  interest  due  and  unpaid 
upon  the  mortgage,  and  compound  interest  thereon,  "when  the  same 
should  be  collected  on  the  note  and  mortgage,**  the  prooeeda  of  sale 
of  the  mortgaged  property,  after  payment  of  costs  and  expenses  of 
sale,  should  be  first  applied  to  the  payment  of  such  interest  and 
compound  interest  to  the  indorser,  in  preference  to  any  payment  to 
the  indorsees. — Id. 

18.  Action  Upon  Note — Pleading — Ownership— Assignicent. — ^Al- 
though an  allegation  in  an  action  upon  a  note  that  the  "plaintiff  is 
now  the  holder  and  owner  of  the  sidd  promissory  note**  Is  not 
aoflScient  in  itself  to  show  ownership  in  the  plaintiff,  yet,  where  it  Is 
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alM  alleged  that  the  note  when  made  was  delivered  to  the  payee  named 
therein,  and  that  thereafter  such  payee  for  valae,  and  before  ma- 
turity, assigned  the  note  by  indorsing  the  same  in  blank  on  the  back 
thereof,  such  allegation,  taken  in  connection  with  the  allegation  of 
possession,  is  suflBcient  to  show  the  plaintiff's  title. — Eames  v. 
Crozier,  260. 

19.  Effect  of  Indobsement  in  Blank. — The  effect  of  indorsement  in 
blank  is  to  make  the  paper  payable  to  the  holder,  not  as  indorsee,, 
but  as  bearer. — Id. 

20.  PUBCHASB     FbOM     BOlfA     FiDE     HOLDEB — PLEADING — VaBIANCB. — 

Where  the  complaint  avers  that  the  note  was  indorsed  in  blank  and 
delivered  by  the  payee  to  the  plaintiff,  and  the  answer  denies  such 
delivery,  and  alleges  that  the  note  was  indorsed  and  delivered  by 
the  payee  to  a  third  party,  who  is  alleged  to  be  the  owner  of  the 
note,  and  the  evidence  shows  that  the  note  was  indorsed  in  blank 
by  the  payee  and  delivered  to  such  third  party,  who,  before  the  ma- 
turity thereof,  assigned  and  delivered  it  to  another  person,  and  that 
the  latter,  after  maturity,  sold  and  transferred  it  to  the  plaintiff, 
and  the  court  finds  that  the  assignor  of  the  plaintiff  purchased,  re- 
ceivedt  and  paid  for  the  note  in  good  faith,  without  notice  of  the 
facts  pleaded  in  the  answer,  as  a  defense,  such  evidence  and  find- 
ing are  not  outside  of  the  issues  raised  by  the  pleadings. — Id, 

21.  Notice  of  Fbaxtd  in  Pbocubino  Note — Bubden  of  Pboof. — Upon 
proof,  by  the  defendant,  of  fraud  or  illegality  in  the  inception  of 
the  note,  the  burden  is  cast  upon  the  indorsee  to  show  that  he  is  an 
innocent  holder,  which  he  may  do  by  showing  that  he  purchased 
the  note  before  maturity,  or  from  an  innocent  indorsee  for  value, 
in  the  usual  course  of  business;  and  when  he  has  done  this,  unless 
the  evidence  shows  that  the  note  was  taken  by  plaintiff  under  dr- 
cumstances  creating  the  presumption  that  he  knew  the  facts  im- 
peaching its  validity,  the  burden  is  cast  upon  the  defendant  to  show 
that  the  plaintiff  took  the  instrument  with  notice  of  the  defendant's 
equities. — Id, 

22.TBANBFEB  Afteb  Matubitt — Pbotection  of  Holdeb. — One  who 
takes  a  note  when  overdue,  from  a  prior  holder  who  took  the  note 
for  value  before  maturity,  without  notice  of  any  infirmity  in  it, 
acquires  as  good  a  title  as  that  of  the  prior  holder;  though  he  must 
show  that  prior  holder  took  the  note  for  value  before  maturity. — Id. 
See  AoENOT,  8-10. 

NEW  TRIAL. 

1.  Obdeb  Stbikino  Out  Statement — Appeal — Dismissal. — An  or- 
der striking  a  statement  on  motion  for  a  new  trial  from  the  files 
is  a  special  order  made  after  judgment,  and  if  the  appeal  therefrom 
is  not  taken  within  sixty  days  from  its  date,  it  must  be  dismissed. 
— 8ymon9  v.  Bunnell,  223. 

2.  Obdeb  Refusing  to  Vacate  Appealable  Obdeb. — No  appeal  lies 
from  an  order  refusing  to  vacate  an  appealable  order,  and  such  an 
appeal   must  be  dismissed. — Id. 

8.  Obdeb  Denying  New  TBiAii — Absence  of  Statement. — In  the  ab- 
sence of  a  statement  on  motion  for  a  new  trial  the  motion  is  prop- 
erly denied,  and  the  order  denying  the  motion  must  be  affirmed. — Id, 

4.  Insufficienct  of  Evidence — Discbetion  of  Tbial  Coubt — Ap- 
peal.— ^The  granting  or  denying  of  a  new  trial  on  the  ground  that 
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the  evidence  is  insufficient  to  justify  the  ▼erdiet*  when  then  Is  a 
substantial  coivflict  in  the  evidence,  is  in  the  discretion  of  the  triml 
court,  and  its  action  is  condusiTe  upon  the  appellate  court,  onJess 
it  appears  that  there  has  been  an  abuse  of  discretion,  and  It  Is  im- 
material whether  the  evidence  is  insufficient  to  sustain  all  or  only 
a  portion  of  the  issues  on  which  the  judgment  must  depend.-^ 
Domioo  V.  OoBOBMa,  411. 

5.BZ0B8SiyB    VEBDIOT — EXEMFLABT   DaICAGKS — PbOVINOS   OV   JITST — 

OoNnjCTiNG  EviDENCB — ^PowEB  OF  Tbial  Coubt. — ^Ths  Qucstion  as 
to  whether  the  acts  of  a  defendant  resulting  in  personal  injuries 
to  the  plaintiff  were  accompanied  by  oppression,  fraud,  or  malice, 
so  as  to  authorise  the  giving  of  exemplary  damages,  is  a  fact  to  be 
determined  by  the  jury  frem  the  evidence  before  it,  and  where  there 
is  a  substantial  conflict  of  evidence  thereon  its  verdict  will  not 
be  interfered  with  upon  appeal;  but  the  trial  court  may,  if  in  its 
opinion  the  evidence  was  insufficient  to  show  that  there  had  been 
any  freud,  oppression,  or  malice,  on  the  part  of  the  defendant, 
grant  a  new  trial,  notwithstanding  the  verdict  of  the  jury. — Id, 

6.  Rxvnw  OF  Evidence  Upon  Appeal — Questioii  of  Fact— Dutt  of 
Trial  CJoubt — Discbbtioii. — If  there  is  no  evidence  upon  an  iasne 
which  is  essential  to  the  judgment,  a  verdict  or  finding  upon  mdi 
issue  is  an  error  of  law  which  may  be  reviewed  upon  appeal,  but 
if  the  verd«ct  or  finding  is  made  upon  a  conflict  of  evidence,  the 
suiticiency  of  the  evidence  therefor  is  a  question  of  fact  whidi  the 
triai  court  is  authorised  to  review,  and,  if  in  its  opinion  the  verdict 
is  against  the  weight  of  evidence,  it  is  its  duty  to  set  it  aside,  and 
its  action  in  so  doing  is  the  exercise  of  a  legal  discretion,  but  is  not 
an  error  of  law  which  can  be  reviewed  upon  appeaL — Id, 

7.  UirEZFLAINED  DELAT  IN  PbESENTIIIQ  STATEMENT  FOR  SRTUOCBNT 

— ^Appeal. — ^An  unexplained  delay  of  seven  months  in  presenting  a 
statement  on  motion  for  a  new  trial  to  the  trial  judge  for  settle- 
ment is  fatal,  and  a  settled  statement  showing  the  fact  of  such  de- 
lay, without  explanation,  and  an  objection  to  its  settlement  on 
that  ground,  must  be  disregarded  upon  the  hearing  of  an  appeal 
from  the  order  denying  a  new  trial— Oofmor  ▼.  Sauikmn  OMfor- 
nia  Motor  Road  Oo„  429. 

8.  Appellant  Must  Incobpobatb  Bzouse  fob  Delay. — ^Where  tiie 
settlement  of  a  statement  or  bill  of  exceptions  is  objected  to  on  the 
ground  that  it  is  too  late,  it  becomes  the  duty  of  the  appellant  to 
incorporate  in  the  bill  or  statement  the  matter,  if  any,  going  to  ex- 
cuse his  apparent  delay,  and  in  case  this  is  not  done  the  bill  of  ex- 
ceptions or  statement  will  not  be  considered  upon  appeaL^-id. 

9.  Mandatobt  Statute. — ^If  a  'statute  absolutely  fixes  the  time  with- 
in which  an  act  must  be  done,  it  is  peremptory,  and  the  act  can- 
not be  done  at  any  other  time  unless,  during  th'e  existence  of  tlie 
presvTibed  time,  it  has  been  extended  by  an  order  made  f6r  that 
purpose  under  authority  of  law. — Id, 

10.  Statement — Instruction — Spegifioations  of  Bbbob— Apfbal. — 
Where  an  instruction  objected  to  is  not  embodied  in  the  stating  or 
substantive  part  of  the  statement  on  motion  for  a  new  trial,  bat 
is  merely  incorporated  In  the  specifications  of  error,  coupled  widi 
the  statement  that  it  was  given  against  the  objection  of  the  appe- 
lant, it  cannot  be  reviewed  upon  appeal,  there  not  being  a  snAdent 
record  to  show  that  it  was  given  or  excepted  to.— 'BfieoepsMM  v. 
Fresno  Oanal  and  Irrigation  Co.,  044. 
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11,  Offiok  of  Specifications. — ^The  specification  of  the  particular  er- 
rors upon  which  the  moving  party  will  rely,  although  an  essential 
part  of  the  statement,  is  the  act  of  the  attorney,  annexed  to  the 
statement  or  bill  of  exceptions,  for  the  purpose  of  pointing  out  par- 
ticulars in  which  errors  were  committed  at  the  trial. — Id, 

12.Si7BjsaT  Matter  of  Sfecdtigation. — ^The  matters  to  which  any 
specifications  point  must  be  found  In  the  substantive  part  of  the 
statement  or  bill  of  exceptions,  otherwise  they  cannot  be  considered. 
—Id. 

18.  Single  Isstte. — A  party  may  move  for  a  new  trial  upon  a  single 
issue,  and  If  the  motion  be  made  for  a  new  trial  of  the  entire  ac- 
tion, the  court  may  grant  it  in  part  and  deny  in  part,  leaving  its 
former  determination  upon  a  portion  of  the  issues  to  remain;  and 
where  an  order  limiting  the  scope  of  a  new  trial  is  affirmed,  its 
correctness  in  the  individual  case  is  established. — Duff  v.  Duff,  1* 
See  Negligence,  7. 

NOTICE.    See  Deeds,  14;  Judicial  Notioi. 

NUISANCE. 

1.  Negligent  Conbtbuction  of  Bridge — Liabilitt  of  Railwat 
Company — Grant — Consolidation  of  Corporations. — Where  a 
bridge  erected  by  a  railway  company  causes  or  constitutes  a  nnl* 
sance,  a  railway  corporation  which  is  the  grantee  of  the  company 
erecting  the  bridge  is  liable  only  for  knowingly  using  a  structure 
which  is  a  nuisance,  but  if  the  owner  of  the  bridge  is  a  consolidated 
oompany  of  which  the  company  erecting  the  bridge  is  a  constituent. 
It  is  liable  for  original  negligence  In  the  construction  of  the  bridge. 
'^McDonald  V.  Southern  Oalifomia  BaiUcay  Co,,  206. 
&  Licensing  Pbitatb  Nuzsanoe— Deed  of  Right  of  Wat— ^>>n- 
stbucted  Railboao  Bridge. — ^Where  a  bridge  which  was  claimed  to 
be  a  nuisance  was  constructed  at  the  time  of  a  deed  of  grant  by  the 
owner  of  the  land,  across  which  the  bridge  was  built,  conveying 
a  right  of  way  to  the  railroad  oompany  over  the  land  for  the  main 
track  of  the  railroad,  as  the  same  was  then  located,  constructed, 
and  operated,  such  grant  licensed  the  maintenance  of  the  road  and 
bridge  as  constructed,  and  the  railroad  company  cannot  be  deprived 
of  the  grant  by  any  claim  on  the  part  of  the  owner  of  the  land  that 
the  bridge  constituted  a  private  nuisance. — Id* 
See  Streets  and  Highways,  4. 

ORDINANCE.    See  Criminal  Law,  85-88. 

PARTIES.     See  Agency,  2;  Partnership,  9;  Surekobi. 

PARTITION.     See  Deeds,  IZ 

PARTNERSHIP. 

1.  Employment  of  Attorneys — Death  of  Partner— Election  of 
CUENT. — ^The  employment  of  a  firm  of  attorneys  to  conduct  a  liti- 
gation is  so  far  for  the  personal  services  of  all,  that  upon  the 
death  of  one  member  of  the  firm  the  client  may  elect  to  consider  the 
employment  as  terminated;  but  the  option  to  declare  the  contract 
terminated  for  such  a  cause  is  with  the  client,  and,  if  he  does  not  ds 
so,  but  is  willing  to  intrust  the  survivor  with  the  further  manage- 
ment of  the  litigation  in  which  the  firm  was  employed,  the  survivor 
is  i>oiiiid  to  complete  the  unfinished  contract  for  Uie  benefit  of  the 
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partnership,  without  compensation,  unless  otherwise  agreed  between 
the  partners. — Little  v.  Caldwell,  553. 

2.  Duty  of  Subvtvinq  Partneb— Executory  Contracts — Comper- 
8ATI0N. — ^A  surviving  partner  must  complete  all  executory  contracts 
of  the  firm  which  remain  in  force  after  the  death  of  a  partner,  and 
must  settle  the  business  of  the  partnership  without  charge  against 
the  partnership  for  his  personal  services.— Id. 

8.  New  Contraot — Modifioation — Rights  of  Deceased  Pabtnxb. 
— A  surviving  partner  cannot  extinguish  a  contract  belonging  to 
the  partnership  by  the  substitution  of  a  new  contract  relating  to 
the  same  subject  matter,  in  the  profits  of  which  he  alone  is  to  par- 
ticipate ;  and  in  settling  the  accounts  of  the  partnership,  a  court  of 
equity  will  allow  the  representatives  of  the  deceased  partner  an 
equitable  participation  in  the  profits  realized  from  the  new  or  sab- 
•tituted  contract,  which  will  be  regarded,  so  far  as  concerns  ths 
partnership,  as  only  a  modification  of  the  former  contract — Id. 

4.  Partnership  Between  Attorneys — Rights  of  Survivor — Good- 
wux — Contingent  Feb — Assets  of  Partnership. — When  a  part- 
nership between  attorneys  at  law  is  dissolved  by  the  death  of  one 
partner,  the  survivor  is  entitled  to  his  own  future  earnings  and  Is 
not  required  to  make  an  allowance  in  the  settlement  of  the  partnei^ 
ship  for  the  goodwill  of  the  partnership,  or  for  the  profits  of  fatovs 
business  intrusted  to  him  by  former  clients  of  the  firm;  but  a 
contract  for  a  contingent  fee  in  an  action  which  a  client  of  the  fins 
permits  the  surviving  partner  to  complete,  must  be  reviewed  by  a 
court  of  equity  as  an  asset  of  the  partnership. — Id. 

8.  INOREASBD  COMPENSATION  OF  SURVIVING  PaRTNEB — MoDHIB)  COH- 

xbact — Share  of  Dbobased  Partner. — Where  the  contract  for 
such  contingent  fee  is  modified  after  the  death  of  the  deceased  part* 
ner,  so  as  to  relieve  the  dienti  from  soom  of  its  burdttis,  In  consid- 
eration of  which  the  surviving  partner  is  to  receive  an  increased 
compensation  in  the  event  of  final  success,  the  estate  of  the  deceased 
partner  is  entitled  to  share  in  the  contingent  fee  to  the  extent  given 
by  the  contract  in  its  original  form,  and  the  surviving  partner  will 
be  permitted  to  retain  the  increased  compensation  given  in  the  modi- 
fled  contract,  by  reason  of  the  increased  peisonal  risk  which  he  as- 
sumed.— Id. 

0.  Allowance  fob  Bxpbnbbb— -Costs  Assuioed  bt  Subvivzng  Pau- 
NKB. — ^Where  the  surviving  attorney  has  paid  a  sum  to  third  parties 
for  attorney's  fees  in  the  prosecution  of  the  action  in  which  the  con- 
tingent fee  was  recovered,  the  partnership  is  properly  chargeable 
with  its  proportion  of  the  sum  ^us  paid ;  but  the  surviving  partner 
is  personally  chargeable  with  the  costs  of  litigation  assumed  by  him» 
in  consideration  of  which  he  becomes  entitled  to  retain  the  increased 
compensation   given   by    the   modified   contract — Id. 

L  Action  by  Widow  of  Deceased  Pabtnxb. — ^The  surviving  partner 
may  be  made  accountable  for  the  share  of  the  estate  of  the  de* 
ceased  partner  in  the  contingent  fee  after  it  has  been  collected,  at 
the  suit  of  the  widow  of  the  deceased  partner,  where  no  other  action 
for  the  same  cause  has  been  brought  by  the  executor  or  adminis- 
trator, and  it  appears  that  the  widow  is  endtled  to  the  entire  es> 
tate  of  her  deceased  husband.«-/d. 

8.  Contbaot  With  Individual  PABTNSBS^PuxoKAax  of  Lummi 

DZSTINOT  PaBTNEBSHIP— ASSIONIIKNT— NoVAXIOir^ — WtMbf  a  part- 
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nenhip  in  the  business  of  manufacturing  and  selling  lumber  made  a 
contract  with  two  of  its  members  for  the  purchase  of  lumber  who 
constituted  a  distinct  copartnership,  from  which  one  of  the  partners 
withdrew,  and  into  which  from  time  to  time  third  parties  became 
interested  under  assignments  of  the  purchasing  contract,  one  of  the 
original  partners  retaining  an  interest  in  the  purchasing  contract 
during  all  transactions  under  it,  the  mere  fact  that  the  lumber  was 
delivered  to  and  paid  for  by  the  new  partnership  as  constituted  of 
different  members  at  the  time  of  the  delivery  and  payments  made, 
without  the  consent  of  the  original  partnership  to  any  release 
of  liability  upon  the  part  of  the  partners  to  whom  the  purchasing 
contract  was  made,  or  to  accept  the  new  partners  in  the  purchasing 
contract  in  their  stead  for  any  part  of  the  obligation,  does  not  es- 
tablish a  novation  of  the  purchasing  contract,  and  one  of  the  part- 
ners with  whom  it  was  originally  made  is  individually  liable  for 
all  indebtedness  due  to  the  original  partnership  upon  the  purchase 
of  lumber  under  the  contract,  by  the  new  partnership.— OAoptn 
▼.  Broion,  600. 
9.  Action  to  Dissolve  Pabtnebshif — Aooounting — Pasties. — In 
an  action  to  dissolve  the  original  partnership,  and  to  enforce  the  lia- 
bility of  one  of  its  members  for  a  balance  due  upon  the  purchasing 
contract,  the  strangers  who  became  members  of  the  new  firm,  under 
the  assignment  of  the  purchasing  contract,  are  not  necessary  ,par- 
ties  to  the  accounting. — Id, 

lO.PuBOHASE  OF  Loos  Fbom  Thibd  Pebsons. — ^Where  logs  were  pur- 
chased by  the  new  partnership  from  third  persons,  and  sawed  in 
the  mill  belonging  to  the  original  partnership,  it  is  error  for  the  orig- 
inal partnership  to  charge  a  copartner  interested  In  the  purchasing 
contract,  the  contract  price  for  such  lumber,  and  his  liability  is 
limited  to  payment  for  the  use  of  the  mill  in  sawing  the  logs  at  the 
rate  chargeable  for  sawing  only. — Id. 

11.  Lumber  Pabtnebshif. — An  association  of  persons  for  the  purpose 
of  carrying  on  business  together  and  dividing  the  profits  between 
them,  and  engaged  in  the  manufacture  and  sale  of  lumber,  under  the 
name  of  the  "Sugar  Pine  Mill  and  Lumber  Oo.,"  is  a  partnership. 
— /d. 

12.  Failubb  to  Fili  Oebtifioate— PLBAonro — ^Matter  of  Dbtensb — 
Waiyeb. — ^The  failure  of  a  partnership,  doing  business  under  a 
designation  not  showing  the  names  of  the  persons  interested  as  part- 
ners, to  make,  file,  and  publish  a  certificate  stating  the  names  and 
places  of  residence  of  the  partners,  as  required  by  sections  2466 
and  2468  of  the  Civil  Code,  is  a  matter  of  defense  to  an  action  by 
the  partnership  to  be  set  up  by  the  defendants,  and  if  not  so  taken 
is  waived,  and  cannot  be  urged  for  the  first  time  upon  appeal. — 
Cool;  V.  Fowleff  89. 

18.  Individual  Liabilitt  of  Pabtnebshif. — A  partner  may  contract 
on  his  own  account,  and  make  himself  alone  liable  for  property 
bought  for  the  partnership,  if  the  vendor  choose  to  accept  such  indi- 
vidual liability. — Brown  v.  Fresno  Raisin  Company ^  222. 

14.  GouNTEBCLAiM. — In  an  individual  action  by  a  plaintiff  who  was  a 
member  of  a  partnership,  the  defendant  may  counterclaim  the  in- 
dividual liability  of  the  plaintiff  for  goods  sold  and  delivered  for 
tiie  partnership  upon  the  individual  credit  of  the  plaintiff. — Id. 
8m  MoBiaAOB,  20;  Negotiable  Inbtbumsztts,  4,  5;  Subbtibs. 
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PBNALTIBS.     See  Banks  and  Bankino. 

PLAGE    OF    TRIAL. 

1.  Change  of  Plage  of  Trial — Residencs  of  Defendants. — Where 
one  of  the  defendants  resides  in  the  county  in  which  the  action  is 
brought,  that  county  is  not  an  improper  county  for  tbo  trial,  and  the 
fact  that  the  remainder  of  the  defendants  reside  in  another  county 
does  not  entitle  them  separately  to  move  to  change  the  place  of 
trial  to  the  county  in  which  they  reside. — MoKenzie  v.  Barling^  459. 

2.J01NDEB  IN  Motion.— Where  any  of  the  defendants  reside  in  the 
county  In  which  the  suit  is  brought  a  motion  to  change  the  place 
of  trial  to  a  county  in  which  others  of  the  defendants  reside  will 
not  be  granted,  unless  all  of  the  defendants  join  in  the  motion,  or 
unless  good  reason  is  shown  why  they  have  not  so  joined. — Id. 

8.  Pasties  —  Consent  of  Resident  Defendant — Insolvency.— 
Where  it  sufficiently  appears  upon  the  face  of  the  complaint  that  a 
defendant  residing  in  the  county  where  the  suit  is  begun  is  not  a 
proper  and  necessary  party  to  the  action  the  other  defendants  ma.v 
have  the  trial  changed  to  the  county  where  they  reside,  without  the 
consent  of  the  resident  defendant;  but  where  the  complaint  states 
the  same  cause  of  action  as  to  all  of  the  defendants,  the  fact  that 
the  resident  defendant  is  alleged  to  have  commenced  proceeding 
in  voluntary  insolvency,  and  that  he  sought  to  be  charged  with  the 
indebtedness  as  having  been  contracted  in  a  fiduciary  capacity,  does 
not  render  him  a  nominal  defendant,  or  entitle  the  other  defendants 
to  have  the  place  of  trial  changed  without  his  consent. — Id. 

4.  Affidavits  on  Motion — Conflict. — Where  the  affidavits  used  upoo 
a  motion  to  change  the  place  of  trial  go  mostly  to  the  merits  of  the 
action,  and  all  the  statements  therein  are  controverted  by  con- 
flicting affidavits,  the  ruling  of  the  court  in  denying  the  motion  will 
not  be  reversed  upon  appeal. — Id, 

PLBADINO. 

1.  Amendment  to  Anbweb. — ^The  court  may  properly  refuse  leave  to 
file  an  amended  answer  which  does  not  present  any  new  issue,  or 
any  defense  to  the  action  not  embraced  in  the  original  answer. — 
Duff  V.  Duff,  1. 

2.  Diversion  of  Water— Amendment  of  Answer — Chans*  of  Is- 
sues— ^Discretion  of  Court. — In  an  action  by  a  lower  ripaiian 
proprietor  to  restrain  an  upper  riparian  proprietor  from  diverting 
water  from  the  stream,  where  the  defendant  averred  in  his  original 
answer  that  as  a  riparian  owner,  and  also  by  virtue  of  a  prescrip- 
tive right,  he  was  entitled  to  divert  more  water  than  his  flume  could 
carry,  the  court  has  discretion  to  allow  the  defendant  to  amend  his 
answer  by  omitting  the  defense  set  out  in  the  original  answer,  and 
averring  that  during  the  time  of  the  alleged  diversion  a  part  of  his 
riparian  land  was  leased  to  tenants  over  whom  he  had  no  control: 
that  if  more  water  was  diverted  through  the  flume  than  the  leased 
riparian  land  was  entitled  to  the  tenants  alone  were  liable  for  the 
diversion. — Qould  v.  Stafford,  32. 

3.  Amendments  to  be  Liberally  Allowed. — ^The  courta  should  be 
liberal  in  allowing  amendments  to  pleadings  when  they  do  not  seri- 
ously impair  the  rights  of  the  opposite  party ;  and  this  rule  is  partic- 
ularly applicable  to  amendments  to  an  answer. — Id. 

4.  Mistake  of  Law  Immaterial. — ^The  power  of  a  court  to  allow 
amendment  is  not  limited  by  the  character  of  the  mistake  whidi  ealb 
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forth'  its  exercise;  and  the  fact  that  the  proposed  amendment  is 
based  mainly  upon  a  mistake  of  law  is  immaterial. — Id. 

5.  Law  of  Cabb--Ghangb  of  Pleadiiygs. — The  dedsion  of  this  conrt 
upon  a  former  appeal  that  diversions  by  third  parties  constitute  no 
defense  under  the  pleadings  as  they  then  stood  is  not  the  law  of 
the  case,  so  as  to  debar  tne  defendant  from  proving  the  acts  of  his 
tenants  upon  the  second  trial  under  an  amended  answer  setting  up 
that  the  water  was  not  diverted  by  himself,  but  by  his  tenants, 
for  whose  acts  he  was  not   responsible. — Id. 

Q.  Pleading  —  Admissions  in  Vebifikd  Answeb  —  Distinct  De- 
fenses.— An  admission  or  averment  in  a  verified  answer,  in  a  sep- 
arate and  distinct  defense,  as  to  the  fact  that  the  defendant  was 
a  consolidated  corporation,  is  not  evidence  against  the  defendant 
upon  issues  tendered  in  other  defenses  contained  in  the  same  answer* 
consisting  of  denials  only. — McDonald  v.  8.  C.  Ry.  Co.,  206. 

7.  Assignment  of  Non-negotiable  Papeb — Subjection  to  Equities 
— Notice  of  Assignment — Setoff. — The  maker  of  non-negotiable 
notes  which  have  been  assigned  by  the  payee  to  a  third  party  may 
set  off  against  them  the  note  of  the  payee  which  he  has  purchased 
before  notice  of  the  assignment  of  the  notes  ezecoted  by  him. — 
8t.  Louis  National  Bank  v.  Gay,  286. 

8.  GoNSTBUcnoN  OF  Code. — Section  1459  of  the  Civil  Code,  which 
makes  an  assignment  of  non-negotiable  paper  subject  to  all  equities 
and  defenses  existing  in  favor  of  the  maker  at  the  time  of  the 
indorsement,  is  not  restrictive,  and  must  be  construed  in  connection 
with  section  368  of  the  Code  of  Civil  Procedure,  which  declares  that 
"the  action  by  the  assignee  is  without  prejudice  to  any  setoff  or  other 
defense  existing  at  the  time  of  or  before  notice  of  the  assignment" 
These  two  sections  are  not  contradictory,  and  the  rule  of  construc- 
tion, that  the  expression  of  one  thing  is  the  exclusion  of  another^ 
does  not  apply  to  the  former  section  when  considered  in  connection 
with  the  latter,  which  became  law  at  the  same  moment. — Id. 

9.  Setoff — Independent  Contbaot — ^Recoupment — Countebclaim. 
"Setoff"  differs  from  ** recoupment"  in  that  it  is  more  properly  ap- 
plicable to  demands  independent  in  their  nature  and  origin,  while 
recoupment  implies  a  cutting  down  of  a  demand  by  deductions  arising 
out  of  the  same  transaction ;  and  "counterclaim**  as  used  in  the  code 
includes   both   recoupment  and   setoff. — Id. 

10.  Matubitt  of  Setoff  Afteb  Notice  of  Assignment. — A  note 
may  be  claimed  as  a  setoff  though  not  due  at  the  time  the  defend- 
ant received  notice  of  the  assignment  of  his  notes  to  the  plaintiff^ 
if  it  became  mature  before  the  commencement  of  the  action  by 
the  plaintiff. — Id. 

11.  Rights  of  Debtob — Countebclaim. — A  debtor  may  fortify  himself 
against  the  coming,  suit  of  his  creditor  by  the  purchase  of  any  cross- 
demands,  which  may  be  counterclaimed  when  that  suit  shall  come, 
and  between  them  an  assignee  has  no  standing  until  he  shall  have 
given   notice  of   the  assignment. — Id. 

12.  Action  Upon  Contbact  —  Countebclaim  —  Tobt  —  Tbespass — 
Pbomise. — In  an  action  upon  a  promissory  note,  a  defendant  may 
set  up  a  counterclaim  for  an  indebtedness  upon  an  account  for  nurs^ 
ery  stock,  consisting  of  fruit  trees  and  grapevines  eaten  up  and  de 
stroyed  by  the  hogs,  cattle,  and  horses  of  the  plaintiffs,  before  the 
commencement  of  the  action,  which  the  plaintiffs  promised  and 
agreed  to  pay  to  the  defendant.— Poly  v.  WilUoms,  648. 
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13.  Pboicbb  to  Pat  Stated  Damages. — ^Whil€  a  counterclaim  aomidiiK 
in  tort  cannot  be  set  up  as  a  defense  to  an  action  arising  upon  con- 
tract, yet  a  promise  of  agreement  to  pay  a  stated  som  of  money 
in  full  satisfaction  of  damages  resulting  from  a  tort  becomes  a  mat- 
ter arising  upon  contract,  and  as  such  may  be  properly  pleaded  as 
a  counterclaim  to  an  action  founded  upon  contract. — Id. 

14.  ExPBESs  Pbomise. — Proof  of  an  express  promise  or  agreement  is 
necessary  in  order  to  sustain  such  counterclaim. — Id, 

15.  Implied  Promise — Express  Promise. — An  implied  promise  is  a 
mere  conclusion  of  law,  and  the  facts  from  which  such  promise  is 
implied  must  under  our  system  of  pleading  be  stated;  but  the  rule 
is  different  in  the  case  of  ao  express  promise,  which  is  an  ultimate 
fact,  and  must  be  pleaded  as  such,  though  the  word  "express'*  is  not 
necessary  to  be  used  in  pleading  the  promise.  When  a  promise  is 
alleged  in  a  pleading,  it  must  be  held  to  be  express. — Id. 

See  Claim  and  Delivery,  1;  Common  Carriebs,  1;  Evidencl. 
8;  Mortgage,  14,  16,  26;  Municipal  Corporations,  1-S; 
Negotiable  Instruments,  2.  3,  13,  14,  18,  20;  Partner- 
ship, 12,  14;  Praotige;  Statute  of  Limitations;  Water 
AND  Water  Bights,  2. 

PLEDGE.    See  Nbgotiabub  Instruments,  15-17. 

PBAOTICB. 

1.  Continuance — Nboessart  Absence  of  Plaintiff — ^Prbpabation 
FOR  Trial. — ^Where,  upon  the  day  set  for  the  trial  of  an  action,  the 
plaintiff's  attorney  moved  for  a  continuance  upon  affidavits  showing 
that  the  plaintiff,  who  resided  out  of  the  state,  was  confined  to  his 
room  by  illness,  and  would  not  be  able  to  leave  his  room  for  at 
least  two  months ;  that  the  plaintiff's  presence  at  the  trial  was  indis- 
pensably necessary ;  that  he  was  the  only  person  who  knew  the  where- 
abouts of  the  witnesses;  that  their  names  had  not  been  communi- 
cated to  plaintiff's  attorney,  and  that  the  attorney  did  not  know  the 
details  of  the  case,  it  was  error  for  the  court  to  deny  the  continu- 
ance and  proceed  to  a  trial  of  the  action. — Jaffe  v.  Lilienthal^  175. 

2.  Presence  op  Parties  at  Tbial — Waiver — Dismissal. — It  is  the 
right  of  the  parties  to  be  present  at  the  trial  of  their  cases,  unless 
such  right  is  waived  by  voluntary  and  negligent  absence  without 
reasonable  excuse;  and  a  dismissal  on  account  of  the  absence  of  a 
plaintiff  which  involves  the  destruction  of  his  rights  should  not 
be  imposed,    unless  justice  clearly  requires  it. — Id. 

3.  Contents  of  Affidavit — Materiality  of  Evidence. — An  affidavit 
for  a  continuance  on  account  of  the  absence  of  a  party  under  section 
594  of  the  Code  of  Civil  Procedure  need  not  show  the  materiality 
of  the  evidence  expected   to  be  obtained. — Id. 

See  Appeal;  Attachment;  Bill  of  Exceptions;  Costs;  Bvi« 
dence;  Findings;  Judgment;  New  Trial;  Place  of  Trial; 
Pleadings;  Summons;  Verdict;  Writ  of  Review. 

PRINCIPAL  AND  AGENT.    See  Agency. 

PROHIBITION.    See  Corporation,  84,  85;  Sutreme  Coubiel 

PROMISSORY  NOTE.     See  Negotiable  Instruments. 
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PUBLIC  OFFICERS.    Bee  Municipal  OoBPOBAXions ;  Wur  or  Res- 
titution. 

PUBBLO  LANDS. 

LPuBUo  Tbust— Adtxbsb  Possession.— Land  acquired  ftom  the 
United  States  by  a  city  aa  aucceeaor  to  a  former  pneblo,  held  in 
troat  for  the  general  public  for  a  8i>ecific  purpose,  aa  a  park,  or  for 
a  street,  or  for  public  buildinga,  cannot  be  alienated,  and  the  title 
of  the  public  thereto  cannot  be  lost  by  a  possession  adverse  to  the 
city.— Amea  v.  City  of  San  Diego,  390. 

2.  House  Lots— Poweb  or  Alienation — ^Pbesgbiftion. — In  the  ease 
of  pueblo  lands,  such  as  house  lots,  the  legal  title  of  which  is 
vested  in  the  city,  and  which  may  be  alienated  by  it,  the  title  of 
the  ci^  thereto  may  be  lost  by  adverse  possession  for  the  period  of 
time  required  to  acquire  a  prescriptive  title  under  the  statuts  of 
limitations.— /<{. 

8.  Findings — Pbesumption — Suffobt  or  Judombnt. — Where  the 
findings  in  an  action  to  determine  an  adverse  claim  to  land  state 
facts  showing  a  prescriptive  title  in  the  plaintiiEs,  and  also  that  the 
land  in  controversy  was  patented  by  the  United  States  to  the  dty 
defendant  as  the  pueblo  lands  of  the  defendant,  *'in  trust  for  mu- 
nidpal  purposes,"  without  stating  that  the  land  in  controversy 
was  held  by  the  defendant  in  trust  for  a  specified  public  use,  it  must 
be  presumed  in  favor  of  the  judgment  that  the  land  was  a  house  lot 
which  the  pueblo  was  authorised  to  convey,  and  the  findings  are 
sufficient  to  support  a  judgment  for  the  plaintifb. — Id^ 
See  Deeds,  8-ia 

QUIBTINO  TITLE. 

Improvements — Immatuoal  Atbbmbnt  in  Anbwsb— Findins  not 
Requibed. — In  an  action  to  quiet  title,  where  the  plaintiif  s  owner- 
ship of  the  land  in  controversy  is  established,  an  averment  in  the 
answer  that  the  defendant  made  valuable  improvements  ui>on  the 
land  while  in  possession  thereof  is  immaterial,  and  a  finding  there- 
npon  is  not  required.— ^«JUs»af»  ▼.  MtUter,  28S. 

RAILROADS.    See  Common  Gabbiebs;  Nuisanob;  Whabt. 

RBCEIVBR.     See  Cobpobation,  2S,  26,  SI,  84. 

RECLAMATION  DISTRICT. 

1.  Constitutional  Law — Cbbation  or  Levee  Distbiot— Uncon- 
stitutional Statute. — Section  21  of  the  act  of  March  25,  1868, 
providing  for  the  creation  of  a  levee  district  upon  petition  of  per- 
sons in  possession  of  more  than  one-half  of  the  acres  of  any  speci- 
fied portion  of  the  county,  without  vote  of  the  people,  without  no- 
tice, and  without  opportunity  for  protest,  no  discretion  being  vested 
in  the  board  of  supervisors  to  reject  the  petition,  or  to  diange  the 
proposed  boundaries,  is  unconstitutional. — Brand0n9teii^  ▼.  Hoke, 
131. 

2.  Cobpobation  Db  Facto— Collatebal  Attack. — ^A  levss  district 
formed  under  an  unconstitutional  act  haa  no  rights,  and  is  not  en- 
titled to  be  protected  against  collateral  attack  as  a  corporation  de 


facto, — Id,  /J 

CI.  Cal.- 
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BEOLAMATION   DISTRICT    (Continued). 

S.  Validity  of  Bonds — Waiveb — EbtopfeI/— Mahdamub. — Tha  board 
of  reclamation  fund  commissioners  of  a  levee  district  have  not 
waived  objection  to  the  validity  of  the  organisation  of  the  district 
under  an  unconstitutional  act,  and  are  not  estopped  from  disputing 
the  validity  of  its  bonds,  by  retaining  the  benefit  derived  from  the 
proceeds  of  their  sale,  and  by  the  payment  of  interest  upon  them 
for  several  years ;  and  a  holder  of  bonds  of  such  district  which  were 
issued  and  sold  for  the  purpose  of  securing  funds  to  carry  on  im- 
provements in  such  levee  district,  is  not  entitled  to  a  mandamus 
requiring  the  board  of  fund  commissioners  to  levy  a  tax  to  pay 
the  principal  and  interest  of  the  bonds. — Id, 

RESCISSION.    See  Agenot,  1;  FiNDmas,  2;  Vkndob  ahd  Yshdei. 

RESIDENOE.     See  Attaghicknt,  8,  4. 

RESTITUTION.  See  Wbtp  of  Rkstitutior. 

RESTRAINT  OF  TRADE.    See  Contbaots,  2-5;  Injunotioh,  4. 

RIPARIAN  PROPRIETORS.    See  Watbb  and  Water  Rights. 

SALE. 

1.  Conditional  Sale— Lease  of  Personal  Pbopkbtt — ^Trub  id 
Pass  Upon  Payment. — ^An  agreement  by  which  the  owners  of  per- 
sonal property  **lease''  it  to  others,  and  which  provides  that  upon 
the  prompt  payment  of  the  sum  of  money  to  be  paid  as  rental 
the  title  to  the  property  would  pass  to  the  leasees,  although  called  a 
lease,  is  not  one,  but  is  either  a  complete  or  conditional  sale. — 
Parke  and  Laoff  Oo,  V.  White  Ri/ver  Lumber  Oo,,  87. 

2.  FORBCLOSUBE  OF  MOBTQAGE  TO  SSOUBB  PURCHASE  MONKT — RATIFI- 
CATION OF  Sale. — Conceding  such  an  agreement  to  be  a  conditional 
rather  than  an  absolute  sale,  the  action  of  the  owners  of  the  prop- 
erty in  foreclosing  a  mortgage  of  realty,  given  by  the  purchaaeri 
of  the  property  to  secure  the  purchase  price,  is  a  ratification  of  the 
sale,  and  defeats  the  rights  of  the  sellers  to  reclaim  the  property 
because  of  noncompliance  with  the  conditions  of  the  instrument  la 
regard  to  payments. — Id, 

8.  Election    of   Inconsistent   Remedies. — ^When    two   inconaistsnt 
remedies  are  open  to  a  person  he  must  elect  which  he  will  panne. 
and  having  elected  one,  he  is  debarred  from  the  other. — Id. 
See  Claim  and  Dblivert,  24;  Venoob  and  Vknobl 

SAN  DIEGO.     See  Deeds,  8-18. 

SCHOOL  LANDS. 

State  School  Lands — Application  to  Pxtrchasv— False  Statb- 
MENT  AS  to  Part  of  Land--Construction  of  Cods. — ^The  falae 
statement  spoken  of  in  section  8500  of  the  Political  Code  relattng 
to  the  purchase  of  school  lands,  which  provides  that  any  false  state- 
ment contained  in  the  affidavit  of  the  applicant  as  to  the  cliaraeter 
of  the  land  defeats  his  right  to  purchase  the  land,  Tefers  to  a  fals* 
statement  made  with  reference  to  the  particular  tract  of  land,  and 
the  fact  that  an  applicant's  affidavit  does  not  state  the  trae 
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tion  of  one  legal  subdiyieion  of  the  land  aa  to  its  fitness  for  culti- 
vation, is  no  groond  for  denying  his  application  to  purchase  another 
Bubdivision  of  land  included  in  the  same  application,  in  respect  to 
which  the  atattment  is  true.— FoirdanJts  ▼.  Lamphin,  620. 

SCHOOLS. 

1.  High  School  Distbiot— Petitign  of  Tbustbes — Cobpobatb  Aot. 
—Under  the  act  of  the  legislature  of  March  20»  1891,  to  provide  for 
the  establishment  of  high  schools,  no  corporate  act  of  the  board  of 
trustees  of  the  several  school  districts  uniting  to  form  a  union  high 
school  district  is  required ;  but  it  is  sufficient  that  a  majority  of  the 
trustees  of  each  of  the  school  districts  shall  sign  the  petition  to  the 
superintendent  of  schools  for  the  formation  of  the  union  high  adMol 
district,  though  not  authorized  by  any  corporate  act  or  resolution 
of  any  one  of  the  boards  of  school  trustees  of  which  the  signers  were 
members. — People  ev  reL  Brawn  ▼.  Union  High  School  DUtriot  of 
Solano  County^  666. 

2.PKnTI0N    BT    ReSIDSNT    BLBOTOBS — OONSTBUOTION    Otf    STATUTE. — 

The  second  section  of  the  act  of  March  20,  1891,  providing  that 
the  petition  of  the  trustees  shall  be  accompanied  by  another  peti- 
tion *'for  the  establishment  of  such  high  schools,  signed  by  not  lesii 
than  one  hundred  resident  electors  of  such  school  district,"  does  not 
require  that  the  petition  shall  be  signed  by  one  hundred  resident 
electors  in  each  of  the  common  school  districts  of  which  the  pro- 
posed high  school  district  is  composed,  but  the  words  "such  school 
district"  refer  to  the  proposed  "union  high  school  district."— /<f. 

S.n8B  OF  "Such"  in  Statute. — When  the  wora  "such,"  used  in  a 
statute,  precedes  a  noun  of  singular  number,  it  properly  relates 
to  the  same  noun  in  the  same  number,  as  antecedently  expressed 
and  qualified,  and  especially  to  the  antecedent  quallucation  of  that 
noun,  and  denotes  that  the  noun  which  it  precedes  is  to  be  under- 
stood as  antecedently  qualified. — Id, 

4.  EiEonoN  FOB  High  School — ^Majobitt  of  Votes  Cast — Gon- 
BTBUcnoN  OF  STATUTE. — ^The  provisious  of  the  statute  that  the 
county  school  superintendent  shall  call  an  election  in  each  school 
district,  and  that  the  officers  of  such  elections  shall  report  the  re- 
sult to  him,  and  that  if  a  majority  of  sudi  votes  be  cast  in  favor  of 
a  high  school,  the  superintendent  must  call  a  meeting  of  the  boards 
of  school  trustees,  and  proceed  to  determine  the  question  of  locating 
the  high  school,  do  not  require  that  there  shall  be  a  majority  of  the 
votes  cast  in  each  district  in  favor  of  the  high  school,  but  the  stat- 
ute is  properly  construed  to  mean  a  majority  of  all  the  votes  cast 
in  the  proposed  high  school  district. — Id. 

6.  Neglect  to  Hold  Election  in  One  District. — ^The  election  having 
been  regularly  called,  and  all  the  persons  interested  having  been 
duly  notified  of  the  time  and  place  at  which  they  would  have  the 
privilege  of  vofing,  the  neglect  to  hold  an  election  in  one  of  tho 
school  districts  does  not  vitiate  the  election. — Id, 

6.  Appointment  of  Officebs  of  Election— Pbesumption. — If  the 
requisite  number  of  inspectors,  judges,  and  clerks  of  election  was 
not  appointed,  the  presumption  is,  in  the  absence  of  a  showing 
to  the  contrary,  that  the  deficiency  was  supplied  by  the  electors 
present  at  the  time  of  opening  the  polls. — Id, 
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SBTTOFF.    See  Plbadzko. 

SPECIFIO  PBRFORMANOB.    See  LAifDLOBD  and  Tbnaivt. 

STATUTES.    See  Banks  and  Banking  ;  Gbiminal  liAW,  8fi. 

STATB  LANDS.    See  School  Lands. 

STATUTE  OF  LIMITATIONS. 
1.  Findings — ^Reoobd  Upon  Appeal. — Where  a  defendant  pleads  tne 
■tatute  of  limitations  as  a  bar  to  an  action  npon  promissory  notes, 
and  the  court  finds  that  the  cause  of  action  is  not  barred  by  the 
statute,  such  finding  will  not  be  disturbed  on  appeal,  where  the 
original  complaint  is  not  in  the  record,  nor  any  thing  to  show  when 
the  suit  was  commenced. — Dougall  v.  Sohulenherg,  154. 

2.  JUDQlfSNT-ROLL — OBIOINAL     COMPLAINT     SUFSBSEDSO     BT     AMCND- 

MSNT — ^Datb  of  OoMiCENCEiiBNT  OF  SuFT. — ^The  appellant  most 
show  error,  and  to  assail  a  finding  that  the  action  was  not  barred  by 
the  statute  of  limitations  should  bring  up  the  original  complaint 
as  part  of  the  judgment-roll,  although  superseded  by  an  amended 
pleading,  in  order  to  show  the  date  of  the  commencement  of  the 
action ;  and  where  he  does  not  do  so  the  judgment  should  be  affirmed, 
for  failure  to  furnish  a  proper  record,  and  on  the  ground  that  no 
error  appears. — Id. 

8.  NoNBXSiDENCE — ABSENCE  Fsoic  SxATS. — Where  the  note  sued  upon 
was  in  express  terms  payable  out  of  the  state,  and  both  of  the 
payers  were  nonresidents  of  the  state  when  the  cause  of  action 
accrued,  the  statute  only  commences  to  run  in  their  favor  when  they 
came  to  this  state,  and  if  afterward  they  left  the  state,  the  time 
when  they  were  so  absent  would  not  be  a  part  of  the  time  in  whicA 
the  suit  must  be  commenced. — Id. 

4.  Pleading — ^Depabtdbb  Fbom  State— Waiveb  of  Objection. — 
Where  the  complaint  substantially  averred  that  the  defendant  was 
a  nonresident  of  the  state,  and  had  not  been  in  the  state  for  two 
years  when  the  action  was  commenced,  and  there  was  no  objection  t3D 
evidence  offered  at  the  trial  to  prove  that  he  came  to  the  state  after 
the  cause  of  action  accrued,  and  thereafter  again  departed  from  it, 
the  defendant  cannot  be  injured  by  the  failure  of  the  complaint 
spedflcally  to  allege  a  departure  from  the  state  after  the  cause  of 
action  accrued. — Id. 
See  Adverse   Possession;   Pueblo   Lands;   Tbusts,  9. 

STOCK  AND  STOCKHOLDERS.    See  Cobfobations. 

STREETS  AND  HIGHWAYS. 

1.  Streets — ^Dedication — ^Intention — ^Acceptance. — A  common-law 
dedication  is  the  setting  apart  of  land  for  public  use,  and  to  consti- 
tute it,  there  must  be  an  intention  by  the  owner  clearly  indicating 
by  his  words  or  acts  to  dedicate  the  land  to  public  use,  and  an  ac- 
ceptance by  the  public  of  the  dedication.— People  es  rsL  Hawland  v. 
Dre*er,  271. 

2.  Revocation  Before  Acceptance. — ^An  offer  to  dedicate  land  to 
public  use  may  be  revoked  by  the  owner  at  any  time  before  it  has 
been  accepted  by  the  public. — Id, 

8.  Question  of  Fact — Confuctino  Evidence — Appbau — ^Dedication 
is  a  question  of  fact  to  be  determined  by  a  jury,  or  by  the  ooart 
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sitting  an  such,  and  wliere  the  court  below  has  found  an  offer  to  dedi- 
cate land  as  a  public  street,  bat  that  the  same  was  never  dedicated 
as  a  public  street,  or  used  or  accepted  by  the  public  as  such,  upon 
testimony  involving  a  substantial  conflict,  its  finding  will  not  be 
disturbed  upon  appeaL — Id. 
4.AonoN  TO  Abatx  Nuisahob — Obstruction  of  Stbext— Riohtb 
or  Relatob — Agreement — Ebtopfbl. — An  action  in  the  name  of 
the  people  of  the  state  upon  the  relation  of  a  private  person  to 
abate  a  nuisance  alleged  to  have  been  committed  by  the  obstructioA 
of  a  public  street  is  not  brought  to  vindicate  the  private  rights  of 
the  relator,  or  to  secure  for  him  any  privilege  not  enjoyed  eqaaUy 
by  others;  and  the  question  cannot  be  considered  in  such  action 
whether  the  relator  bad  agreed  with  the  defendant  to  open  a  pub- 
lic highway  upon  the  line  dividin«r  their  respective  lands,  or  whether 
the  defendant  was  estopped  from  objecting  that  the  line  Is  a  pub- 
lic highway,  because  the  relator  incurred  expense  in  grading  it,  and 
that  he  will  suffer  pecuniary  injury  if  the  road  is  not  opened. — Id. 

5.  Rights  or  General  Public. — An  action  for  the  obstruction  of  a 
street  is  brought  by  the  people  to  conserve  the  rights  which  the 
general  public  have  in  the  street  as  a  highway,  and  when  it  fails 
to  prove  that  it  is  a  highway,  the  public  has  no  rights  to  conserve. — 
Id. 

6.  Deed— Boundary — Subsequent  Location  or  Street. — Where  a 
deed  described  the  premises  granted,  as  being  on  the  line  of  a  street 
which  was  practically  located  after  the  deed  was  made,  such  loca- 
tion may  be  looked  to  for  the  purpose  of  determining  the  location 
of  the  land  granted,  and  when  such  street  was  established,  built 
upon,  accepted,  recognised,  and  used  by  the  city  authorities  and 
the  public,  it  became  a  street  of  the  city  and  presumably  the  street 
referred  to  in  the  deed. — Payne  v.  BnffUth,  10. 

7.  MuNidPAL  Corporations — ^Widsninq  or  Street — ^Powers  or 
GiTT  Council — Cost  or  Grading  and  Graveung — Void  Assess- 
ment.— Section  1  of  the  act  of  March  6,  1889,  giving  authority  to 
the  city  council  of  any  municipality  "to  order  the  opening,  extend- 
ing, widening,  straightening  up  in  whole  or  in  part  of  any  street,*' 
etc.,  does  not  eon€er  upen  a  dty  council  power  to  include  in  an 
assessment  for  widening  a  street  the  cost  of  grading  and  graveling 
the  lands  taken  for  the  widening  of  the  street,  and  an  assessment 
therefor  is  illegal,  and  creates  no  lien  upon  the  land  in  the  assess- 
ment district — Wilcoxon  v.  City  of  San  LuU  OUtpo,  608. 

S.HiOHWATS — ^Alteration  or  Line  or  Road — Order  Vacatenq  Por- 
tion— Power  or  Supervisors. — ^Where  a  petition  for  the  establish- 
ment of  a  new  line  of  road,  and  the  vacation  of  a  portion  of  an 
old  road  about  two  miles  in  length,  was  signed  by  the  required 
number  of  qualified  persons,  and  the  description  of  the  road  sought 
to  be  established  and  the  one  to  be  vacated  was  definite,  and  did  not 
show  that  they  were  disconnected  matters  which  ought  not  to  be  or 
could  not  be  joined  in  the  same  proceeding,  and  the  surveys  and  de- 
scriptions of  the  new  road  and  the  old  road  show  that  the  new  road 
is  but  an  alteration  of  the  old,  making  a  portion  of  the  old  road  un- 
necessary, and  that  the  divergence  Is  in  no  place  considerable,  the 
board  of  supervisors  have  jurisdiction  to  make  an  order  for  layini; 
out  and  establishing  the  new  road  and  vacating  part  of  the  old  toad. 
— Lwee  Distriet  Ifo.  9  v.  Farmer,  178. 
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9.  Judicial  Functions  of  Boasd— Collateral  Attack — Umxw  of 
JUDOMSNT. — ^As  to  all  facts  tending  to  show  whether  the  power  of 
the  board  ought  or  ought  not  to  be  exerdsed,  either  by  granting  or 
denying  the  petition  in  whole  or  In  part,  the  board  exerdsea  indicia  I 
functions,  and  its  judgments  are  0nal,  and  cannot  be  attacked  col- 
laterally, but  may  be  reviewed  upon  certiorari,  where  the  juriadir 
tion  of  the  board  has  been  exceeded. — Id. 

10.  Ck>N8TITUTI0NAL    LaW — Ck)MPEN8ATI0N     TO     ABUTTINO     OwNKBS 

Vacation  of  Road. — The  rights  of  abutting  owners  upon  a  public 
road  which  has  not  been  dedicated  by  the  owners  of  the  land,  and 
in  respect  to  which  there  are  no  contract  rights,  or  trust  obliga- 
tion of  the  public  are  not  such  property  as  under  the  const!  tutiou 
must  be  paid  for  upon  vacation  of  the  public  road,  and  the  provi- 
sions of  the  Political  Code  conferring  power  upon  the  board  of  super- 
visors to  vacate  public  roads  are  not  unconstitutional,  because  not 
authorizing  the  board  to  assess  the  damages  caused  thereby  to 
abutting  owners,  nor  to  provide  for  compensation  to  them. — Id, 

11  Easement  foe  Benefit  of  Public — Abutters  Subject  to  Statu - 
TORT  Provisions. — ^The  creation  of  highways  by  use,  or  under  the 
statute,  creates  an  easement  for  the  benefit  of  the  public  for  such 
time  only  as  the  public  necessities  and  convenience  may  require, 
and  creates  no  covenant  or  obligation  in  favor  of  an  abutter  that 
it  shall  always  exist ;  and  an  abutter  must  be  held  to  have  aoquired 
and  improved  his  property  in  view  of  the  fact,  that  the  statutes 
which  provide  for  the  establishment  and  maintenance  of  highways 
also  provide  for  vacating  the  same. — Id» 

12.  Cessation  of  Pubuc  Use. — The  public  use  ceases  upon  vacation 
of  the  highway,  and  an  injury  to  an  abutting  owner  consequent 
upon  such  ending  of  the  use  cannot  be  held  to  be  a  taking  or  dam- 
aging for  a  public  use,  but  such  injury  fs  damnum  ahtque  injuria. — 
Id. 

18.  Public  Street — ^Possession — Abandonment  bt  Pubuo. — An  un- 
interrupted possession  of  land  claimed  by  a  city  as  part  of  a  piibDo 
street,  for  the  period  of  forty  or  fifty  years,  may  indicate  an  aband- 
onment by  it  of  all  right  to  the  land  as  a  public  highway. — Oit^  of 
Lo9  AngeleM  v.  Oohn,  373. 

14.  Estoppel  in  Pais — Erection  of  Buildinos  With  Consent  or 
CiTT. — The  prindpal  of  estoppel  in  pais  may  be  applied  against  the 
public  in  exceptional  cases  where  justice  and  right  require  it;  and 
where  before  the  erection  of  buildings  by  the  possessor  of  land 
claimed  by  the  city  as  part  of  a  public  street,  the  dty  instnxcted  its 
agent  to  investigate  and  report  to  the  coundl  its  rights  to  the  land, 
who  investigated  and  reported  that  the  dty  had  no  claim  or  title, 
which  report  was  received,  placed  on  file,  and  entered  in  substance 
upon  the  minutes  of  the  proceedings  of  the  coundl,  whereupon  Che 
possessor  of  the  land  erected  a  large  and  valuable  building  upon 
the  land,  and  no  claim  was  made  and  no  action  thereafter  taken  1^ 
the  city  for  a  period  of  twenty  years,  the  dty  is  estopped  from 
bringing  an  action  for  the  recovery  of  the  land  as  part  of  the  street, 
and  from  obtaining  a  judgment  which  would  result  in  a  destmction 
of  the  property. — Id. 

15.  Cebtiorabi — Opening  and  Extension  of  Street-:-Asses8ment— 
District  Legislation. — The  proceedings  of  the  board  of  sopei^ 
visors  of  the  dty  and  county  of  San  BYandsco,  under  the  slatate 
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of  March  6,  1889  (Stata.  1889,  p.  70),  in  passing  a  resolution  of 
intention  to  open  and  extend  Marlcet  street  to  the  Pacific  ocean, 
and  in  declaring  the  exterior  boundaries  of  the  district  to  be  affected 
thereby,  are  legislative  in  character,  and  oettiorari  will  not  He  to 
review  them. — Wulgen  v.   Boiitd  of  SupervUon,  15. 

10.  LsQiBLATiyE  Functions  Not  Reviewablx. — A  writ  of  review  or 
certiorari  will  not  lie  to  review  the  action  of  an  inferior  tribunal 
or  board  in  the  exercise  of  purely  legislative  functions  which  are 
not  Judicial  in  thdr  character. — Id, 

17.  Nonas  of  Pubuo  Wobk — Gonstxtutional  Law. — ^The  notice  of 
public  work  and  its  mode  of  service  by  posting  and  publication, 
required  by  the  statute  of  March  6,  1889,  (Stats.  1889,  p.  70),  are 
not  violative  of  any  inherent  or  constitutional  right  of  the  persons 
to  be  affected  thereby,  and  amount  to  due  process  of  law. — Id, 

18.  "Dux  Pbocess  of  Law"  DBnKSi>-— Settled  Maxims  of  Law.— 
The  term  "due  process  of  law,'*  in  ite  broad  sense,  signifies  such  an 
exercise  of  the  powers  of  the  government  as  the  settled  maxims  of 
law  permit  and  sanction,  and  under  such  safeguards  for  the  pro- 
tection of  individual  righta  as  those  maxims  prescribe. — Id, 

19.  SUFFIOIBNOT  OF  NOTICE — AbSESBHSNT  AND  TAXATION. — In  judging 

what  is  due  process  of  law,  the  suflidency  of  the  notice  must  be 
determined  in  each  case  from  the  particular  circumstances  of  the 
case  in  hand,  respect  being  had  to  the  cause  and  object  of  the  taking. 
In  matters  of  assessment  and  taxation  the  same  character  of  notice 
is  not  required  as  in  ordinary  actions  in  a  court  of  justice. — Id, 
99.  Pbbsonal  Sebvict  of  Pbocesb. — In  matters  of  taxation  and  assess- 
ment, the  state  is  not  bound  to  accord  personal  service  of  process 
upon  the  dtisen. — Id. 

21.  Bminsnt  Domain — Legislative  Question — Poweb  of  Coubt. — 
The  determination  as  to  whether  or  not  the  right  of  eminent  domain 
shall  be  exerdsed,  and  as  to  what  lands  are  necessary  to  be  taken  in 
the  exerrise  of  that  right,  is  a  political  and  legislative  question, 
and  not  a  judidal  one.  If  the  use  is  a  public  use,  the  power  of  the 
court  Is  confined  to  seeing  that  the  burdens  cast  upon  the  dtisen 
are  in  conformity  with  the  methods  prescribed  by  the  legislature, 
and  that  those  methods  are  not  in  confiict  with  the  fundamental 
righta  of  the  people. — Id, 

22.  Obdeb  of  Sufebvisobs  Gondeiinino  Land-— Judicial  Action. — 
B1I0B88  of  Jubisdiction. — Order  No.  2819  of  the  board  of  super- 
visors of  the  dty  and  county  of  San  Francisdb,  porporting  to  open 
and  extend  Market  street  to  the  ocean,  and  declaring  that  all  the 
land  within  ita  exterior  boundaries,  as  extended,  "is  hereby  con- 
demned, appropriated,  acquired,  set  apart,  and  taken  for  public 
use,"  is  judidal  in  ite  nature  in  so  far  as  it  purporte  to  condemn 
the  land  described,  and  to  that  extent  is  in  excess  of  the  jurisdiction 
of  the  board. — Id, 

23.  DuTiNonoN  Between  Legislative  and  Judicial  Act. — ^A  legis- 
ladve  act  is  one  which  predetermines  what  the  law  shall  be  for  the 
regulation  of  future  cases  falling  under  ite  provisions,  while  a 
judidal  act  is  a  determination  of  what  the  law  is  in  relation  te 
some  existing  thing  done  or  happened.  YHienever  an  act  determines 
a  question  of  right  or  obligation  or  of  property  as  the  foundation 
upon  which  it  proceeds,  such  an  act  is  to  that  extent  judicial. — Id. 

24.  Public  Highway — Insufficient  Obdeb — Uncebtain  Debcbif- 
TION. — Where  an  order  establishing  a  public  highway  does  not  pur- 
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port  to  declare  any  particular  deecribed  proposed  line  of  road  a 
public  highway,  but  declares  the  road  reported  by  the  Tlewera  a  pnb- 
lic  highway,  and  the  report  of  the  viewers  merely  describes  the 
termini  of  the  road,  and  refers  to  it  as  the  "Elam  Route,**  the  de- 
scriptions are  too  general  and  inde6nite  to  establish  the  existence 
of  a  public  highway. — People  v.  Whitaker,  597. 

SUBROGATION. 

1   MOBTGAOB — SATiaFAGTION  BT  COIBHANT — ^DXBD  OV  TbUST. — Where 

two  tenants  in  common  have  executed  a  mortgage  to  secure  the 
purchase  money  of  the  land  owned  by  them  as  ootenants,  and  one 
of  them,  being  unable  to  pay  his  share  of  the  mortgage,  has  con- 
veyed his  interest  in  the  land  to  his  cotenant,  in  consideration  that 
the  latter  shall  pay  the  full  amount  remaining  due  on  the  mort- 
gage, and  the  mortgage  is  afterwards  satisfied  of  record  upon  such 
payment,  without  Imowledge  on  the  part  of  the  person  making  the 
payment  that  his  grantor  had  previously  made  a  deed  of  trust  of 
his  half  of  the  land,  the  person  paying  the  mortgage  may  maintain 
an  action  to  revive  it,  and  to  be  subrogated  to  the  rights  of  th* 
assignee  of  the  mortgage  as  against  the  holder  of  the  deed  of  trust. 
— SJiaffer  v.  McCloekey,  670. 

2.  Rights  of  Subsbqusnt  Lien-holdeb. — ^A  subsequent  lien-holdei 
who  has  not  acquired  his  lien  after  a  prior  mortgage  has  been 
marked  satisfied,  and  has  not  been  led  by  a  clear  record  to  invest 
money  on  the  land,  but  who  took  the  encumbrance  while  the  naort- 
gage  was  in  full  legal  existence,  recorded  and  unsatisfied,  and  with 
perfect  understanding  that  it  was  a  valid  lien  will  not  be  permitted  in 
equity  to  take  advantage  of  an  inadvertence  or  mistake  in  the  satis- 
faction of  the  mortgage. — Jd, 

S.  Merokb. — In  respect  to  the  merger  of  a  lesser  estate  in  a  greater, 
equity  is  not  controlled  by  the  rules  of  law ;  but  is  governed  by  the 
actuflJ  or  presumed  intention  of  the  person  in  whom  the  interests 
are  united. — Id, 

4.  SiQUiTABLE  SuBBOGATioN. — One  who  is  forccd  to  pay  the  debt  of 
another  in  order  to  protect  his  own  interest,  and  who  is  not  a  mere 
volunteer  or  intermeddler,  is  entitled  in  equity  to  be  subrogated  tn 
the  debt.— /d. 

S.RBOOBD  OF  Subsequent  Lier — ^Riqht  of  8ubbooation  Ukaf- 
FBCTED. — The  fact  that  a  subsequent  lien  or  deed  or  trust  was  re- 
corded is  immaterial  to  the  right  of  a  payer  to  revive  a  prior  satia- 
fied  lien,  and  to  be  subrogated  to  such  prior  lien. — Id, 

6^  Change  of  Legal  Rights  bt  Mistake — ^Equity — ^REsroBATioir  or 
FoRMEB  Conditions. — When  the  legal  rights  of  parties  have  been 
changed  by  mistake,  equity  restores  them  to  their  former  condi- 
tion when  it  can  be  done  without  interfering  with  any  new  rights 
acquired  on  the  faith  and  strength  of  the  altered  condition  of  the 
legal  rights,  and  without  doing  injustice  to  other  persons. — Id, 

7.  Reoonvetance  of  Land. — It  is  not  necessary  that  the  one-half  of 
the  land  be  reconveyed  to  the  cotenant  who  granted  it  where  the 
decree  for  equitable  relief  is  based  upon  the  theory  that  the  mort- 
gage is  revived,  and  the  one-half  interest  in  the  land  considered  as 
belonging  to  the  cotenant  by  whom  it  has  been  conveyed  to  the 
plaintiff,  and  his  undivided  half  decreed  to  be  sold  to  satisfy  one-half 
of  the  mortgage  debt — Id, 


Digitized  by  CjOOQIC 


ISUBETIES.  745 

SUMMONa 

1.  F0BBCLO8UBE  or  MoBTQAoa — Default  Judgment  Aoaiivst  Nor- 
BisioENT — Finding — Suvicb  or  Summons — ^Appeax* — Jubudxo- 
TXON. — In  an  action  to  foredoae  a  mortgage,  where  the  default  of 
the  defendant  was  regularly  entered,  and  the  court  found  specially 
in  the  decree  that  he  was  duly  served  and  made  default,  such  find- 
ing is  conclusive  upon  appeal,  unless  some  other  part  of  the  judg- 
ment-roll overcomes  or  contradicts  it;  and  an  affidavit  annexed  to 
the  returned  summons  stating  tBat  he  served  the  summons  person- 
ally on  the  defendant  In  Clinton  county,  in  the  state  of  Missouri, 
does  not  show  a  want  of  Jurisdiction  in  the  court  to  render  the 
decree  of  foreclosure  as  against  such  defendant. — La  Pehra  v.  GJss- 
9on,  246. 

2.  Pbocbboing  in  Rxm — ^Publication  of  Summons — Ssbvior  Out  of 
State. — ^The  foreclosure  of  a  mortgage  is  in  its  nature  a  proceed- 
ing Ml  rem  against  the  mortgaged  property,  and  in  such  a  pro- 
ceeding personal  service  of  summons  within  the  state  is  not  neces- 
sary to  the  Jurisdiction,  but  summons  may  be  served  on  a  nonresi- 
dent by  publication,  in  pursuance  of  an  order  in  court  based  upon 
an  affidavit,  and  when  publication  is  ordered,  the  personal  service 
of  a  copy  of  the  summons  and  complaint  out  of  the  state  is  equiva- 
lent to  publication. — Id. 

8.  Judgmbnt-bou/— Pbbsumftion. — ^The  affidavit  and  order  for  publi- 
cation are  no  part  of  the  Judgment-roll,  and  where  there  is  nothing 
in  the  Judgment-roll  inconsistent  with  the  finding  by  the  court  of  due 
service  of  the  summons,  it  must  be  presumed  upon  appeal  in  support 
of  the  judgment,  that  the  finding  was  based  upon  a  service  made 
In  pursuance  of  the  statute. — Id. 
See  Judgment,  2,  8,  6,  8,  10. 

SUPREME  COURT. 

1.  Pbohibition — ^Nbw  Tbial— Rehbabino. — A  petition  for  a  rehear- 
ing, and  not  a  motion  for  a  new  trial,  is  the  proper  remedy  for  one 
desiring  a  rehearing  of  an  original  petition  in  the  supreme  court 
for  a  writ  of  prohibition,  after  a  deddon  has  been  rendered  there- 
upon.— Oranffert*  Bank  of  CaHfomia  ▼.  Superior  Court,  ld8. 

2.  Constitutional  Law — Construction  of  Code — Obioinal  Jubis- 
DicTiON  OF  Sufbeme  Coubt. — ^The  constitution  of  the  state  and  the 
rule  making  a  judgment  rendered  in  the  supreme  court  final  unless 
a  rehearing  is  granted  within  thirty  days  do  not  make  any  distinc- 
tion between  cases  of  appellate,  and  cases  of  original,  jurisdiction ; 
and  the  provisions  of  the  Code  of  Civil  Procedure  regulating  new 
trials  have  no  application  to  proceedings  instituted  in  the  supreme 
court  in  the  exercise  of  its  original  Jurisdiction. — Id, 

See  Affbal. 


SURETIEa 

1.  Pabtnebshif— Mobtoagb  bt  Deceased  Pabtnbb — Subbttbhif — 
SuBViviNG  Pabtneb. — A3k  action  will  lie  against  the  executrix  and 
heirs  of  a  deceased  partner,  to  foreclose  a  mortgage  made  by  the 
deceased  partner  upon  his  individual  real  estate,  as  surety  for  the 
firm,  to  secure  all  sums  of  money  then  or  thereafter  becoming  due 
from  the  firm  to  the  mortgagee,  without  first  exhausting  the  lis- 
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billty  of  the  tarviTing  iMtrtner. — London,  Pari$f  and  Amenean  Bank 
Y.  Smith,  415. 

2.  Sbpabatb  SxtIt  Against  Substt. — ^A  surety  may  be  toed  eepa- 
rately,  and  tbe  creditor  it  not  required  firtt  to  prooeed  acaintt  or 
exhaust  hit  remediet  against  the  principal  debtor,  unlets  tome 
tpedal  circumttanoe  requiret  a  departure  from  tbe  general  rule  at 
to  necetsary  partiet. — Id. 

3b  Pabties— SuBVimvo  PABTiiEB.-^The  turriving  partner  it  a  proper 
party  to  an  action  to  foreclote  a  mortgage  made  by  a  deceased 
partner  of  hit  indiTidual  property  to  tecure  the  firm  indebtednett, 
but  it  not  a  necestary  or  indispensable  party  thereto,  and  need  not 
bs  made  a  party  where  the  pleadings  admit  the  nonretidenoe  of  the 
tnryiTing  partner,  and  that  there  are  no  assets  of  the  partnership 
within  the  state  where  the  mortgage  is  foreclosed. — Id. 

4.  Ck)BFOBATZONB — ^BOND    OF     SeCBBTABT — ^RBTBOBFBCTIVB    OFBBATIOH. 

— ^Where  a  bond  giyen  by  a  secretary  of  a  corporation  is  not  re- 
trospectiTe  in  iti  termt  it  doet  not  coyer  past  delinquenciet,  and 
the  turetiet  are  not  liable  for  money  conyerted  by  the  tecretaiy 
prior  to  itt  execution,  but  the  corporation  it  bound  to  thow  con- 
yertion  after  the  execution  of  the  bond,  in  order  to  diarse  the 
turetiet.-— Anaheim  Union  Water  Company  y.  Parker,  483. 

5.  Action  Upon  Bond— Instbuction — Question  of  Fact — Pbovince 
OF  JUBT. — In  an  action  upon  tuch  bond,  it  It  a  quettion  of  fact  for 
the  Jury  to  determine,  under  all  the  drcumttancet  of  the  cate, 
whether  the  tecretary  wat  a  defaulter  at  the  time  the  bond  was  exe- 
cuted; and  an  instruction  declaring  to  the  Jury  that  the  sureties 
were  liable  for  all  moneys  collected  by  him  and  not  turned  oyer  to 
the  company  at  the  date  of  the  bond,  and  attnming  that  he  was 
not  a  defaulter  in  any  sum  prior  to  the  time  of  the  execution 
of  the  bond,  usurps  the  proyince  of  the  Jury. — Id, 

6.  Ck>NTiNT7AN0B  OF  Seobbtabt  IN  OiTiOB — SECOND  BoND. — ^The  lia- 
bility of  the  sureties  upon  a  second  bond  giyen  by  a  tecretary  who 
it  continued  in  oflBoe  it  not  affected  by  that  fact,  and  the  tureties 
upon  the  tecond  bond  are  not  liable  for  money  oonyerted  by  the 
officer  prior  to  itt  execution. — Id. 

7.  COUUBCTION  OF  MONETS  AFTKB  EXECUTION  OF  SECOND  BOND— AP- 
PLICATION OF  Payments. — ^The  company,  in  the  abtence  of  direct 
inttructiont  from  the  secretary,  cannot  apply  moneyt  collected  tub- 
sequently  to  the  execution  of  the  tecond  bond  to  the  ditchaige  of 
a  liability  ariting  under  the  firtt  bond,  to  at  to  render  the  tureties 
upon  the  tecond  bond  liable  for  a  delinquency,  and  in  tuch  cate  the 
law  will  not  apply  the  payments  to  the  oldest  debt. — Id. 

8.  Time  of  Defalcation — Question  of  Fact. — ^The  quettion  at  to 
when  the  defalcation  occurred  it  one  of  fact,  to  be  determined  by 
the  Jury  upon  all  the  circumstances  of  the  case. — Id. 

9.  Failube  to  Pat  Monet  to  Tbeasubeb. — A  failure  of  the  secreUry 
to  pay  over  money  to  the  treasurer  forthwith  may  be  merely  a 
breach  of  duty  not  amounting  to  a  default,  but  it  it  an  important 
element  in  determining  whether  there  hat  been  a  default  that  there 
has  been  a  long  delay  unaccounted  for  in  the  payment  of  the  money. 
in  yiolation  of  hit  prescribed  duty. — Id. 

10.  lilABILITT   OF    SUBETIES — CHECK   NOT    ON    BOOKB   OF    SSCBBTABT— 

Gbxdit  in  Bank  to  Gobpobation. — It  is  the  fact  of  failure  to  pay 
oyer  moneyt  collected,  and  not  the  condition  of  the  hooka,  which 
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fixes  the  liability  of  the  secretary's  sureties  and  where  there  is 
nothing  to  show  that  the  secretary  ever  drew  oat  money  credited 
in  bank  to  the  account  of  the  corporation,  on  account  of  a  check 
received  by  the  secretary,  the  fact  that  there  is  no  record  of  such 
check  upon  the  books  is  not  suflScient  to  charge  the  sureties  upon  the 
secretary's  bond. — Id, 

11.  EviDENOB — Entries  in  Books — Pleading. — Where  the  complaint 
states  the  amount  of  money  held  by  the  secretary  at  the  date  of 
the  bond,  and  the  amount  collected  and  received  by  him  prior  to  a 
subsequent  date,  a  portion  of  which  sum  he  failed  to  turn  over  to 
the  treasurer,  the  entries  in  the  books  made  subsequent  to  that  date 
are  admissible  only  to  show  what  had  been  collected  prior  thereto,  but 
are  not  admissible  to  show  what  was  collected  subsequent  to  that 
date— /d. 

12.  Knowledge  of  Default  of  Secbetabt — Failure  of  Dibeotobs 
TO  INFOBM  SuBBTiss — RELEASE  OF  SURETIES. — ^Though  the  officers 
of  the  company  may  have  had  reason  to  know  and  believe  that 
the  secretary  had  failed  in  his  duty  to  pay  over  money  to  the 
treasurer  of  the  company,  and  failed  to  communicate  that  fact  to 
the  sureties,  yet  unless  there  was  fraud— an  actual  intent  to  conceal, 
or  culpable  negligence — the  sureties  would  not  be  released  from 
their   liability.— /d. 

See  Estate  of  Deceased  Pebsons. 

SWAMP  AND  OVERFLOWED  LAND.     See  Ck>iiiiUNnT  PBOPmrr, 
5;  Taxation. 

TAXATION. 

1.  Proceedings  In  Inyitum. — ^The  provisions  of  statutes  upon  th« 
subject  of  taxation  for  the  assessment  of  property  are  in  inviium, 
and  must  be  strictly  followed  to  divest  title. — Oioyim  ▼.  Dier9sen, 
668. 

Z  Name  of  Pabtt  Assessed. — ^Where  a  swamp-land  assessment 
named  a  person  as  the  owner,  no  liability  is  created  against  any- 
body else,  and  none  against  the  person  named,  unless  such  person 
is  the  owner  of  the  property. — Id, 

8.  Void  Assessment. — A  swamp-land  assessment  to  a  party  named 
and  to  unknown  owners  is  void. — Id, 
See  Advebse  Possession,  1-4. 

TENANCY  AT  WILL.     See  Claim  and  Deliyebt,  5-7. 

TENANCY  IN  COMMON.    See  Deeds,  11,  12;  Subboqattaw 

TIDE  LANDS.     See  Whabf. 

TRESPASS.     See  Wbit  of  Restitution. 

TRUSTS. 
1.  Estates  of  Deceased  Pebsons — Removal  of  Tbustees — ^Bquitt 
Jurisdiction— Citation  in  Pbobate  Pboceeding — Waiveb  of  Ob- 
jection.— A  petition  filed  in  the  superior  court  after  the  final  dis- 
tribution of  the  estate  of  a  decedent,  asking  for  an  accounting  and 
rwnoval  of  trustees,  to  whom  the  residue  of  the  estate  had  beea 
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dlstribatod,  and  alleging  their  miamanagement  of  the  estate,  and 
their  failure  to  report  or  account,  will  be  regarded  as  a  bill  in 
equity  addressed  to  the  equitable  power  of  the  superior  court,  and 
the  objection  that  the  petition  was  entitled  "in  the  matter  of  the 
estate"  of  the  decedent,  and  that  the  trustees  were  brought  in  by 
citation  from  the  probate  dlTision  of  the  superior  court,  is  waived 
by  their  appearance  and  answer  without  objection  to  the  form  of 
the  petition,  and  cannot  be  urged  upon  appeal  for  the  first  time. — 
B9tate  of  Th<mp9on,  349. 

2.  AOOOUIVTABIUTT  OF  TRUSTEE — ^MlNOUNO   OF  TKUST  FUIVDS — GOM- 

FOUND  INTBBBST. — ^A  trustee  of  an  estate  who  has  mingled  the  trust 
funds  with  funds  of  a  partnership  of  which  he  was  a  member,  which 
latter  funds  earned  about  eleven  per  cent  per  annum  net,  and  who 
is  guilty  of  gross  negligence  in  the  management  of  the  estate,  is 
properly  chargeable  with  interest  upon  the  trust  funds  at  the  rate 
of  ten  per  cent  per  annum,  compounded  annually  up  to  the  time 
of  the  settlement  of  his  accounts;  but  it  is  error  for  the  court  to 
make  such  charge  continue  "so  long  as  he  shall  remain  in  office'* 
as  a  trustee.  It  must  be  presumed  that  in  future  the  appellant  will 
faithfully  discharge  the  duties  of  his  office. — Id, 

8.  Violation  of  Trust— Rights  of  BEmcnciART. — Where  a  trustee, 
in  manifest  violation  of  his  trust,  has  applied  the  trust  funds  to 
his  own  benefit  and  profit  in  trade,  a  court  of  equity  will  apply 
tlie  rule  of  annual  or  semi-annual  rests,  if  it  will  be  most  for  the 
benefit  of  the  cestui  que  trust.  The  true  rule  in  equity  in  such  cases 
is  to  take  care  that  all  the  gain  shall  go  to  the  cestui  que  trust. — Id. 

i.AooouNTiNa — ^Nkoessitt  of  Expenditurb — Burden  of  Proof. — 
In  the  settlement  of  the  account  of  the  trustee  of  an  estate,  tlie 
burden  of  proving  an  expenditure  to  have  been  necessary  is  upon 
the  trustee. — Id. 

5.  CoKFENSATioN  TO  TRUSTEES — Gross  Nbgliqencb. — CompensstiOD 
to  trustees  is  allowed  only  to  faithful  stewards  for  their  care,  trou- 
ble, and  responsibility  in  the  management  of  the  estate,  and  com- 
pensation is  properly  refused  where  the  trustee  is  guilty  of  gross 
negligence  in  the  management  of  the  estate,  and  the  fact  that  the 
will  itself  provides  for  compensation  is  immaterial. — Id, 

8.  Laches — ^Bar  of  Action. — ^Where  plaintiff  purchased  and  caused 
to  be  conveyed  to  the  infant  son  of  the  defendant  a  certain  lot 
of  land  upon  a  parol  agreement,  that  if  the  child  should  die  on- 
married  and  without  issue,  before  he  arrived  at  age,  the  defendant, 
after  distribution  of  the  property  to  him  as  heir,  would,  on  demand 
of  plaintifF,  immediately  convey  the  same  to  plaintiff,  and  the 
child  died  when  a  little  over  five  years  of  age,  but  no  demand  was 
made  by  plaintiff  for  a  conveyance  for  about  twenty-four  years  after 
the  death  of  the  child,  an  action  brought  one  year  after  such  de- 
mand, to  enforce  the  trust  Is  barred  by  the  laches  of  the  plaintiff. 
— Seculovich  v.  Morton,  678. 

7.  Absence  of  Defendant  From  State. — ^The  fact  that  the  com- 
plaint alleged  that  within  six  months  after  the  death  of  the  infant 
defendant  left  the  state  and  has  ever  since  resided  in  the  state  of 
Maryland,  where  demand  was  made  upon  him  for  a  conveyance,  does 
not  relieve  the  bar  of  the  cause  of  action,  by  the  hiches  of  the 
plaintiff  in  failing  to  make  a  demand  for  a  conveyance  within  a 
reasonable  time. — Id. 
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8.  ReXEDT    of    PLAINTHV— SbbVICK    BT    PUBUOATION — ^AFFOXlfnCCMT 

OF  Ck>ii]fissiONEB. — Notwithstanding  the  defendant's  absence  from 
the  state  the  plaintiff  had  a  ramedy  to  InToke  the  aathority  of  the 
court,  and,  upon  service  of  procen  in  the  manner  prescribed  by 
the  statute,  could  have  procured  the  appointment  of  the  oommis- 
sioner  to  convey  the  property  to  him. — Id, 

9.  BxPBBSs  Trust — ^Statutb  of  LnoTATioifs — Qbbat  Laohxs. — ^Al- 
though as  a  general  rule  the  statute  of  limitations  does  not  role 
against  an  express  trust  where  there  is  concealed  fraud,  yet  when 
the  injured  party  has  been  guilty  of  great  laches  In  the  prosecu- 
tion of  his  remedy  he  wil*.  be  barred  in  equity,  on  account  of  the 
paramount  importance  of  having  titles  settled. — lA. 

See  Attachment,  1,  2 ;  Evidenob,  2,  8 ;  Mobtgags,  1-6 ;  Pubblo 
Lands;  Subbooation. 

ULTRA  VIRES.     See  Ck>BF0BATi0N8,  16-19;  iNSUBAifCae,  a 

VENDOR  AND  VENDEE. 

liCk)NTBAOT   OF    SaLB— RESCISSION    BT    PUBCHASB— FbAUIH- BbBACH 

OF  PBOlasB  BT  Vendob — ^REASONABLE  Delat. — ^A  delay  on  the 
part  of  a  purchaser  of  land  under  a  contract  of  sale  to  rescind  the 
contract  for  fraudulent  representations  by  the  vendor  as  to  the 
location  and  value  of  the  land,  and  for  breach  of  promises  by  the 
vendor  to  make  certain  improvements  and  to  furnish  water  for  the 
land,  occurring  under  circumstances  which  do  not  render  the  delay 
unreasonable,  will  not  deprive  the  purchaser  of  the  right  to  rescind 
the  contract. — Freeman  v.  Kieffer,  254. 
2.  Effobts  of  Pubohaseb  TO  Sbttlb  Ck>NTBOVEBST — ^Waiybb. — Ef- 
forts or  willingness  on  the  part  of  the  purchaser  to  settle  the  con- 
troversy with  the  vendor  growing  out  of  the  contract  cannot  be 
considered  as  a  waiver  of  the  purchaser's  right  to  insist  upon  its 
rescission  after  such  efforts  have  proved  unavailing. — 14* 
See  Attaohicbnt,  6. 

VENUE.    See  Plaob  of  Tbial* 

VERDICT. 

Resobt  to  Ghancb— Affidavit  of  Jubob  Not  Ookglubivs— Ck>N- 

FUCTiNo  EviDENCB— Appeal. — An  affidavit  by  a  Juiyman  that  the 
verdict  was  arrived  at  by  resorting  to  the  determination  of  chance, 
and  that  he  was  induced  to  assent  thereto  in  that  manner,  is  not 
ooncludve  upon  the  trial  court,  and  where  the  court  finds  upon 
conflicting  evidence,  both  oral  and  by  affidavit,  that  the  verdict 
was  not  a  chance  verdict  its  action  will  not  be  interfered  with  upon 
appeal.— Dtoofi  ▼.  PUhm,  611. 
See  Nbguoencb,  6-8. 

WATER  AND  WATER  RIGHTS. 

1.  Appbopbiation — Compliance  With  Citil  Codb. — ^Where  there  has 
been  an  actual  appropriation  and  use  of  water,  a  right  to  it  is 
acquired  regardless  of  compliance  with  the  provisions  of  the  Civil 
Code  for  the  acquisition  of  water  rights. — WaUereet^  v.  BMmnhe- 
107. 
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WATBR  AND  WATSR  RIGHTS    (Continued). 

2.D1VBBS10N  OF  Wateb — Damages — Injunotion — ^Pleading — Join- 
deb  OF  Causes. — An  action  to  recover  damages  for  the  diveriion  and 
pollution  of  a  stream  of  water  to  the  injury  of  a  prior  appropriator, 
may  be  properly  joined  with  a  cause  of  action  to  obtain  an  injunc- 
tion restraining  its  further  diversion  and  pollution. — /d. 

3.  Hebdinq  and  Watebino  Sheep  Upon  Stbeam — Iicpbopeb  Evi- 
dence.— Where  one  has  appropriated  and  used  the  water  of  a 
stream  for  more  than  ten  years  before  the  defendant  interfered 
with  it,  and  complained  only  of  interference  during  the  month  pre- 
vious to  the  commencement  of  the  action,  evidence  upon  the  ques- 
tion whether  the  defendant  herded  and  watered  sheep  upon  the 
stream  for  a  period  of  seven  years  prior  thereto,  is  immaterial  and 
incompe  tent. — Id. 

i.DiVEB8ioN  of  Stbeaic — ^Pbesobiptivb  Right. — In  an  action  by  a 
riparian  owner  to  restrain  a  water  company  from  diverting  the 
waters  of  a  stream,  where  the  water  company  claims  a  prescriptive 
right  in  persons  whose  rights  had  been  condemned  by  it,  a  finding 
that  the  defendant  and  his  predecessors  in  title  have  diverted  to  their 
own  use  from  the  stream  for  beneficial  purposes  the  water  so  con- 
demned, to  the  extent  of  the  capacity  of  the  boxes  and  pipes  alleged 
in  the  complaint  to  have  been  used  by  the  defendant  for  diverting 
the  water,  and  have  used  and  enjoyed  the  same  for  beneficial  pur- 
poses continuously,  openly,  notoriously,  peaceably,  uninterruptedly, 
and  adversely  to  the  plaintiff  and  all  other  persons  for  the  period 
of  more  than  five  years  before  the  commencement  of  the  action, 
is  sufficient  to  show  a  good  prescriptive  title  in  defendant  to  the 
water  in  controversy. — GaUaher  v.  The  Montecito  VaUey  Water  Co., 
242. 

5.  Use  Upon  Ripabian  Land. — ^The  fact  that  the  water  so  diverteU 
was  used  upon  riparian  land,  and  that  the  court  found  that  a 
portion  of  the  waters  was  used  by  plaintiff  and  bis  predecessora  in 
title  for  lawful  purposes  for  a  period  of  more  than  ten  years  next 
before  the  time  of  the  diversion  mentioned  in  the  said  complaint,  and 
also  since  said  diversions  were  made,  is  not  inconsistent  with  advene 
user  and  a  prescriptive  right  to  the  water  diverted,  it  appearing  that 
the  diversion  was  at  a  point  on  the  stream  above  the  land  of  the 
plaintiff,  and  that  it  must  have  been  a  continuous  infringement  upon 
the  right  of  the  plaintiff  to  the  enjoyment  of  the  water  naturallj 
flowing  in  the  stream  to  the  extent  of  the  continuous  diversion. — /A 

6.  Change  of  Place  of  Divebsion — Change  of  Use. — One  entitled 
to  the  use  of  water  may  change  the  place  of  diversioUt  or  the  place 
where  it  is  used,  or  the  use  to  which  it  was  first  applied  if  others 
are  not  injured  by  such  change. — Id, 

7.  AFPBOPBIA.TION — Tapping  Pond  of  Pbiob  Appbopbiatob  fob  Sub- 
plus  Wateb — Injunction. — A  prior  appropriator  of  the  water  of 
a  stream,  who  constructs  a  dam  across  the  bed  of  the  stream  for 
the  purpose  of  raising  its  surface  to  a  level  which  will  cause  it  to 
flow  into  his  ditch,  does  not  thereby  acquire  such  an  exclusive  right 
in  the  bed  and  banks  of  the  stream,  as  far  as  the  slack  water  ex- 
tends above  his  dam,  in  the  form  of  a  pond  or  pool,  that  he  can 
enjoin  a  subsequent  appropriator  of  the  surplus  water  from  tapping 
the  stream  and  diverting  the  surplus  at  a  point  above  the  dam  and 
below  the  head  of  the  slack  water  in  such  pond  or  pool,  if  he  docs 
not  interfere  with  the  free  use  and  enjoyment  of  the  water  tight 
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or  the  property  of  the  prior  appropriator. — Vai^nna  Water  and  if  in- 
ing  Co.  V.  Hanoook,  4t2, 

8.  PowBB  TO  Dbain  Ditoh. — ^The  sabsequent  appropriator  cannot  be 
enjoined  from  appropriating  the  surplus  water  at  a  point  above 
plain  tiff  *8  dam  merely  because  he  thereby  has  the  power  to  drain 
plaintiff's  ditch  or  canal,  if  he  disclaims  any  such  intention. — Id. 

9.  INOONVKNIENGE    TO    PbIOB    APPROPBIATOB — DAMNUK    AbSQUB    IN- 

JUBiA. — ^The  prior  appropriator  is  bound  to  use  reasonable  care  to 
avoid  unnecessary  waste  of  the  surplus  water  appropriated  by  the 
subsequent  appropriator,  at  a  point  above  his  dam,  and  the  incon- 
venience caused  by  the  lowering  of  his  head  of  water  by  the  diver- 
sion of  the  surplus,  and  by  his  being  compelled  to  raise  the  crest 
of  his  dam  earlier  in  the  season,  and  to  make  it  tight  and  efficient 
so  as  to  prevent  waste  of  surplus  water,  oftener  than  he  had  been 
accustomed  to  do,  Is  damnum  ahtque  injuria, — Id, 

10.  Enulboement  of  Ditch — Pbebobiption — ^Advebse  Usbb — Acqui- 
escence— Estoppel. — Where  the  rights  claimed  by  subsequent  ap- 
propriators  of  water  above  the  dam  of  a  prior  appropriator  have 
not  been  interfered  with  by  the  enlargement  of  the  ditch  of  the 
prior  appropriator,  and  the  box  used  by  the  subsequent  appro- 
priator in  diverting  the  water  to  which  they  were  entitled  was  not 
closed  after  such  enlargement,  the  use  of  the  enlarged  ditch  is  not 
adverse,  and  no  rights  are  acquired  thereby  through  the  acquies- 
cence of  the  subsequent  appropriators  in  the  use  of  the  enlarged 
ditch,  and  no  estoppel  is  thereby  raised  against  them. — Id, 

11.  Gontbact  Between  Appbopbiatobs — Mbasxtbe  or  Rights. — ^Water 
rights  held  under  a  contract  between  prior  and  subsequent  appro- 
priators are  to  foe  measured  by  the  terms  of  the  contract,  if  not 
modified  by  acquiescence  in  adverse  user,  or  the  acquisition  of  a 
prescriptive  right. — Id, 

12.  DiVEBSioN  or  Wateb  bt  Lessees  of  Ripabian  Land — Owneb 
Not  Liable. — An  owner  of  riparian  land  who  has  leased  the  land  to 
tenants  for  a  term  of  years,  giving  them  the  exclusive  possession 
and  control  of  the  premises,  and  of  the  flume  by  which  the  water 
of  the  stream  could  be  carried  to  the  leased  land,  which  they  were 
bound  to  keep  in  repair,  is  not  responsible  for  a  wrongful  divenloD 
of  a  greater  quantity  of  water  by  the  tenants  than  they  were  enti- 

'  tied  to  divert,  if  he  did  not  participate  in  any  manner  in  such  diver- 
sion, and  was  not  notified  of  any  wrongful  diversion,  nor  requested 
to  abate  the  nuisance. — Oould  v«  Stafford,  82. 
See  Whabf. 


WHARP. 

1.  Municipal  Ck)BPOBATioNS — ^Titlb  to  Tide  Lands — Injunctions — 
Gonstbuction  of  Whabf  bt  Railboad  (Dompant — Pebhission  or 
SuBVETOB  Genebal. — A  municipal  corporation  as  such  has  no  pro- 
prietary interest  or  riparian  rights  in  tide  lands  situated  within  its 
corporate  limits,  and  where  no  title  to  such  lands  appears  to  have 
passed  from  the  state,  the  municipal  corporation  cannot  enjoin  a 
railroad  company  from  driving  piles  for  the  construction  of  a 
wharf  upon  such  lands  under  permission  of  the  surveyor  general 
of  the  state,  pursuant  to  section  478  of  the  Civil  Code.— Ciiy  of 
Ban  Pedro  v.  Southern  Padflo  R.  R.  Co,,  888. 
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2.  TBB8PAS8  Upon  Riobts  of  Statb— Action  bt  Cttt. — ^Bren  if  the 

act  of  the  rmilroad  oompany  in  buildioc  the  wharf  be  a  trespass 
opon  the  rii^ts  of  the  state,  the  state  alone  has  the  right  to  com- 
plain, and,  in  the  absence  of  anj  complaint  on  its  part,  the  railroad 
company  cannot  be  questioned  about  the  nature  of  its  acts  at  salt 
of  the  dty.— /tf. 

3.  AUTHOBITT  OF  GiTT  TO  CtoNBTBUOT  WhABFES — MUIVICIPAL  QoTBill- 

Hdit  Act.— The  authority  given  to  cities  by  section  862  of  the  Mu- 
nicipal Government  Act  (Stats.  1891,  p.  824),  "to  construct,  main- 
tain, and  operate  on  any  lands  bordering  on  any  navigable  bay  with- 
in the  corporate  limits  of  such  city,  or  contiguous  thereto,  wharves, 
piers,*'  etc,  does  not  clothe  a  city  with  an  absolute  right  to  construct 
a  wharf  at  any  point  on  its  water  front  which  it  may  select,  irre- 
spective of  the  rights  of  others;  but  is  intended  to  confer  upon  it 
the  same  authority  to  do  the  acts  therein  enumerated,  which  a  nat- 
ural person  would  possess,  and  to  give  to  its  acts  a  sanction  which 
it  would  not  otherwise  have;  and  the  authority  thus  given  does  not 
authorize  it  to  prevent  the  erection  of  a  wharf  by  another  person, 
who  has  a  right  therefor,  or  who  does  not  infringe  upon  any  of  the 
rights  of  the  city.— /<f. 

4.  Limit  of  Subvetob  Oenehal*8  Pbbkit. — Section  478  of  the  CMl 
Code  does  not  limit  the  time  within  which  work  shall  be  commenced 
for  the  construction  of  a  wharf,  under  the  surveyor  generars  per- 
mit ;  but  implies  the  continuance  of  the  permit  until  the  use  is  pro- 
hibited by  a  court  in  the  manner  prescribed  by  that  section. — Id. 

5.LiCKNsa — ^Rioht  of  Wat — Rbvogation — ^Fobfkitube. — ^The  sui^ 
veyor  general's  permit  operates  only  as  a  license  of  a  right  of  way 
over  the  public  lands  of  the  state,  which  may  be  revoked  by  the  state, 
for  unnecessary  delay  on  the  part  of  the  railroad  company  in  avail- 
ing itself  of  the  privilege,  but  unless  the  state  makes  the  objection, 
the  privilege  cannot  be  declared  forfeited  at  the  instance  of  any 
other  person. — Id. 

6.  Rbasonablb  Delay. — ^A  delay  or  suspension  of  work  by  a  railroad 
company  in  building  a  wharf  which  is  part  of  its  line  of  road,  under 
circumstances  rendering  the  delay  or  suspension  prudent  or  neceo- 
sary,  will  not  of  itself  work  a  forfeiture  of  its  rights  to  construct 
the  wharf.— /d. 

7.F0BFKITUBB   OF   FbANOHIB*— BZCLUBIVE   BlOHT   OF    STATB. — WhCB 

the  right  to  the  forfeiture  of  a  corporate  privilege  or  of  a  franchise 
existi,  it  can  be  invoked  only  at  the  Instance  of  the  state.— /i. 

WILL. 

1.  SELBOnOir  OF  ATTOBNET  bt  TeBTATOB— POWEB  of   BXECUTBIX. — A 

provision  in  a  will  selecting  an  attorney  named  therein  as  attorney  of 
the  estate  of  the  testator,  and  directing  the  executrix  to  consult 
and  employ  him  in  all  matters  pertaining  to  the  distribution  of  the 
estate  and  the  requirements  of  the  will,  does  not  constitute  a  selec- 
tion of  an  attorney  which  is  binding  upon  the  executrix,  but  is  sim- 
ply an  advisory  provision  which  she  may  disregard  if  she  chooses 
to  do  so,  by  the  employment  of  other  attorneys. — BtUie  of  Ogier^ 
881. 

2.  CoNSTBUCnoN  OF  WhJ/— <3oEZXCUTOB8.— The  direction  in  the  will 
to  the  executrix  to  consult  and  employ  the  attorney  named  therein 
in  all  matters  pertaining  to  the  distribution  of  the  estate  does  vot 
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WILL  (Ck>nUnaed). 

entitle  the  attorney  to  be  appointed  as  coezecator  with  the  ezecatrix, 
it  appearing  from  the  whole  tenor  of  the  will  that  the  intention  of 
the  teitatriz  was  simply  to  make  him  the  attorney  and  counselor  of 
the  ezecntriz,  and  not  to  commit  to  him  the  administration  of  the 
estate.— /d. 
&  Estates  or  Degbasbd  Pbbsons — OoixTsar  of  Will — Rights  or 
Pdblio  AoiaiosTiUTOB.— The  public  administrator,  as  such,  has  no 
standing  in  court  to  contest  the  proof  of  a  will,  and  is  not  interested 
in  the  estate  within  the  purview  of  sections  1805  to  1312  of  the 
Oode  of  CiYil  Procedure.— £f«ta<6  of  Hiokman,  609. 

4.  Vauditt  or  Will — Death  or  BBNsnoiAST. — A  will  is  not  inyaii- 
dated  by  the  death  of  the  beneficiary. — Id, 

5.  Mkbb  Nohikation  or  Ezscutob— Pbobate  or  Will — Right  to 
Lettbbs. — ^The  mere  nomination  of  an  executor,  without  making 
any  disposition  of  one's  estate,  or  giving  any  other  idrections  what- 
ever, will  constitute  a  will  and  render  it  necessary  that  the  instru- 
ment be  established  in  the  probate  court;  and  the  executor  named 
in  the  will  is  entitled  to  letters  testamentary  as  against  the  public 
administrator,  regardless  of  any  devise  of  the  property  or  of  the 
death  of  the  sole  beneficiary  named  in  the  will. — Id. 

6.  PaoBATB  or  Will — ^Publication  or  Notiob — Ck)NTn?UAW0E  or 
Hearing — NonoB  to  Heirs — Jubisdiotion. — ^The  superior  courts 
have  Jurisdiction  of  the  subject  matter  on  the  probate  of  wills,  and 
when  notice  has  been  duly  given  by  publication  to  absent  and  un- 
known heirs,  this  substituted  service  gives  to  the  court  jurisdiction 
over  their  persons  as  fully  as  is  given  by  service  of  a  summons  in 
an  ordinary  civil  action,  and  the  hearing  of  the  cause  may  be  con- 
tinued for  the  purpose  of  procuring  service  of  summons  upon  the 
heirs  within  the  state,  whose  places  of  residence  were  known,  with- 
out the  necessity  of  republishing  the  notice.— Otfrftt  v.  Underwood, 
661. 

7.  JuBisDionoN — ^Postponement  or  HBABnre. — ^The  jurisdiction  to 
hear  and  determine  a  cause  or  proceeding  involves  the  power  to  post- 
pone, for  good  cause,  the  time  of  hearing,  unless  prohibited  by  the 
statute. — Id. 

9.  Final  Decision — Failure  to  Appeal. — ^Where  the  notice  of  the 
probate  of  a  will  required  by  the  code  has  been  given  and  served, 
the  court  requires  jurisdiction  to  hear  and  determine  as  to  the  pro- 
bate of  the  will,  and  if  the  will  is  admitted  to  probate,  and  no  appeal 
is  taken  from  the  order,  its  action  becomes  final  and  conclusive  upon 
the  parties. — Id. 
10.  Ck>NTEST  or  Will — Estoppel  or  Widow. — Where  a  will  declares  all 
of  the  property  of  the  testator  to  be  his  separate  property,  and  be- 
queaths a  specified  sum  to  his  widow  as  well  as  an  allowance  pend- 
ing the  closing  of  the  estate;  and  the  property  has  been  distributed 
by  a  decree  to  which  the  widow  was  a  party,  she,  having  received  all 
the  benefits  provided  in  the  will  for  her,  is  estopped  from  contesting 
its  validity.— 7d. 
See  SSTATBS  or  Deceased  Persons. 

WRIT  OF  RESTITUTION. 

1.  Writ  or  Restitution— Description. — ^A  description  whidi  will  en- 
able the  officer  executing  a  writ  of  restitution  to  clearly  identiilr  the 
premises  is  suffident ;  and  a  writ  describing  the  land  by  reference  to 
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a  **dweUing-liooiQ,  honey-house,  and  chicken-houBe  theieon.'*  as  mat- 
ter of  law  oovera  the  land  on  which  they  are  situated,  notwithstand- 
ing an  erroneous  description  by  government  subdivisions. — Biumkam 
v.  8Ume,  ie4u 

2.A0TION  FOB  DsaxH — ^PBOTBonoN  or  OiTiOBB  ExxounNo  Wktt. — 
A  constable  and  nis  posse  executing  a  writ  of  restitution,  have  a 
right  to  regard  a  description  of  the  premises  by  survey  as  erroneous, 
and  to  execute  it  upon  the  premises  identified  by  the  bo'ldings  there- 
on, and  are  protected  by  the  writ  against  any  action  for  a  death 
Justifiably  caused  in  its  enforcement — Id, 

3.  Apfbait— Objection  wovl  Fibst  Timb — Plbading — Jushfioaxion 
or  Mbmbeb  of  Possb. — Upon  appeal  by  a  member  of  the  consta- 
ble's posse  who  did  not  formally  by  his  answer  justify  under  the 
writ  and  command  of  the  constable,  where  the  record  shows  that  the 
defendants  generally  did  plead  the  writ  and  justification,  and  dis- 
closes no  objection  made  by  the  plaintiff  to  the  evidence  tending  to 
show  justification  under  the  writ,  nor  any  request  that  instructions 
to  the  jury  be  restricted  to  those  defendants  who  had  pleaded  the 
writ,  and  shows  that  appellant  was  allowed  to  testify  without  objec- 
tion that  he  was  required  to  help  the  constable  In  enforcing  the  writ, 
the  plaintiff  is  estopped  from  raising  an  objection  to  the  pleading 
for  the  first  time  upon  appeal,  and  the  appellant  is  entitled  to  re- 
viaw  the  instructions  of  the  court  relating  to  justification  under  the 
writ  and  oonunand  of  the  officer. — Id, 

4.TBE8PAflB— ASSAXTLT  AND  BaTTXBT— FOBGIBLK  BNTBT  OF  OWNIB  OT 

Land. — If  the  owner  of  land  wrongfully  held  by  another  enters  and 
expels  the  occupant,  but  makes  use  of  no  more  force  than  is  reason- 
ably necessary  to  accomplish  this,  he  will  not  be  liable  to  an  action 
of  trespass,  nor  for  assault  and  battery,  nor  for  injury  to  the  occu- 
pant's goods,  althougn,  in  order  to  effect  such  expulsion  and  removal* 
It  becomes  necessary  to  use  such  force  and  violence  as  to  subject 
him  to  indictment  for  a  breach  of  the  peace,  or  to  make  him  liable 
under  the  statute  for  a  forcible  entry. — Id. 

S.BBB0NB0U8  iNSTBUonoN — Liabhitt  fob  Damages. — An  instroe- 
tion  that  the  entry  of  the  owner  upon  the  premises  by  force  or  show 
of  force,  was  unlawful,  and  that  if  appellant  aided  and  abetted  such 
entry,  he  was  liable  for  the  death  of  a  person  killed  In  connection 
with  the  entry,  though  he  did  not  aid,  abet,  advise,  or  encourage  the 
actual  killing,  is  erroneous,  not  being  qualified  by  the  statement  that 
no  liability  for  damages  was  created  against  any  of  the  defendants 
for  the  entry  upon  the  land,  nor  for  the  expulsion  or  attempt  at  ex- 
pulsion of  the  occupants  by  force,  unless  more  force  or  violence  was 
osed  than  was  reasonably  necessary. — Id, 

tt.  iNSTBUonoN  CuTTmo  On  Substantial  Pefknsb. — ^Wbere  an  «r^ 
roneous  instruction  cuts  off  a  substantial  defense  on  the  meriti,  the 
rale  that  the  verdict  being  right  upon  the  evidence,  the  judgment 
should  not  be  reversed  because  of  an  erroneous  instruction,  has  no 
application. — Id. 

7.  Fbaudulknt  Judgment  fob  Possession — Ofvigbb  Not  Tbebpasscb. 
— The  fact  that  a  judgment  for  the  possession  of  real  property  is 
fiaudnlently  obtained  does  not  render  an  officer  a  trespasser  whs 
eiecutes  a  writ,  regular  on  its  face,  issued  on  soA  Jndgneat.— ^dL 
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WRIT  OP  RBVIBW. 

1.  DoicuBBEB— Pbaoticb— RULB  OF  SuPBKMB  CouBT.— The  manifest 
object  of  rule  26  of  this  court,  providing  that  if  the  return  to  an 
alternative  writ  be  by  demurrer  alone,  the  writ  will  be  ordered  to 
issue  without  further  leave  to  answer,  it  applicable  to  petitions  for 
a  writ  of  review  as  fully  as  those  for  the  other  original  writs  re- 
ferred to  in  the  rule,  it  ueing  intended  to  enable  the  parties  to  ob- 
tain a  decision  upon  the  sufficiency  of  the  order  or  judgment  sought 
to  be  annulled,  without  incurring  the  expense  or  delay  of  a  return 
to  the  writ. — SUtoart  v.  Superior  Court,  594. 

2.  Judgment  Atteb  Rbtubn  of  Writ. — If  a  demurrer  to  a  petition 
for  a  writ  of  review  is  overruled,  the  subsequent  issuance  nf  the 
writ  and  the  judgment  to  be  rendered  after  its  return  will  be  merely 
formal,  and  in  accordance  with  the  decision  upon  the  demurrer,  un- 
less it  appears  that  the  record  returned  la  different  from  that  set 
forth  in  the  petition.— /4L 

Bee  Affbal»9. 
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